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Title  3— 

The  President 


[FR  Doc.  96-12535 
Filed  5-15-96;  8:45  am] 
Billing  code  3195-01^ 


Executive  Order  13002  of  May  13,  1996 

Termination  of  Combat  Zone  Designation  in  Vietnam  and 
Waters  Adjacent  Thereto 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  112(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C.  112(c)(3)),  June  30,  1996,  as 
of  midnight  thereof,  is  hereby  designated  as  the  date  of  termination  of 
combatant  activities  in  the  zone  comprised  of  the  area  described  in  Executive 
Order  No.  11216  of  April  24, 1965. 


THE  WHITE  HOUSE, 
May  13.  1996. 


s  ■><*■'•■•  ■  “■  ■  ‘-^'-  . 
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(FR  Doc.  96-12242 
Filed  5-15-96;  8:45] 
Billing  code  4310-10-M 


Presidential  Documents 


Memorandum  of  April  26,  1996 

Suspension  of  the  Proviso  Limiting  Implementation  of  Sub¬ 
sections  (a),  (b),  (c),  (e),  (g),  or  (i)  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1533)  Contained  in  the  Omnibus  Con¬ 
solidated  Rescissions  and  Appropriations  Act  of  1996  (H.R. 
3019) 


Memorandum  for  the  Secretary  of  the  Interior  [and]  the  Secretary  of 
Commerce 

By  the  authority  vested  in  me  by  the  final  proviso  under  the  heading 
of  United  States  Fish  and  Wildlife  Service,  Resource  Management,  of  title 
I  of  the  Department  of  the  Interior  and  Related  Agencies  Appropriations 
Act,  1996  (authorizing  the  suspension  of  the  preceding  proviso  limiting 
implementation  of  subsections  (a),  (b),  (c),  (e),  (g),  or  (i)  of  section  4  of 
the  Endangered  Species  Act  of  1973  (16  U.S.C.  1533)  (“limitation  proviso”)), 
and  section  301  of  title  3,  United  States  Code,  I  hereby  suspend  that  limitation 
proviso  because  I  have  determined  that  such  suspension  is  appropriate  based 
upon  the  public  interest  in  sound  environmental  management,  sustainable 
resource  use,  protection  of  national  or  locally-affected  interests,  and  protec¬ 
tion  of  cultural,  biological,  or  historic  resources. 

This  suspension  is  effective  immediately  and  shall  continue  until  the 
limitation  proviso  expires. 

The  Secretary  of  the  Interior  is  authorized  to  report  this  suspension  to 
the  Congress  and  to  publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  April  26,  1996. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunnents  having  general 
applicability  and  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  piMished  urKfer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyard  Administration 

7  CFR  Parts  800  and  810 

RIN  0580-AA14 

United  States  Standards  for  Barley 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Final  rule;  postponement  of 
effective  date. 

SUMMARY:  This  document  postpones  the 
elective  date  of  the  final  irde  (61  FR 
18486)  to  revise  the  United  States 
Standards  for  Barley  from  )ime  1, 1996, 
until  June  1, 1997.  This  action  is  being 
taken  to  postpone  the  implementation  of 
the  United  States  Standees  for  Barley 
from  the  begiiming  of  the  1996 
marketing  season  to  the  beginning  of  the 
1997  marketing  season.  The  extension  of 
the  effective  date  is  being  taken  to 
prevent  disruption  in  the  marketing  of 
Barley  on  the  domestic  and 
international  markets.  Postponing  the 
effective  date  to  the  beginning  of  the 
1997  marketing  session  will  dlow 
adequate  time  for  the  market  to  make 
adjustments  to  the  changes  being  made 
in  the  standards. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  is  postponed  from  Jime  1, 

1996,  to  June  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  USDA,  GIPSA,  Room 
0623,  South  Building,  P.O.  Box  96454, 
Washington,  D.C.  20090-6454; 
Telephone  (202)  720-0292;  FAX  (202) 
720-4628. 

SUPPLEMENTARY  INFORMATION:  On  March 
22, 1995,  the  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA), 
U.S.  Department  of  Agriculture,  under 
authority  of  the  United  States  Grain 
Standards  Act,  as  amended  published  a 
proposed  rule  (60  FR  15075)  to  revise 
the  United  States  Standeu'ds  for  Barley. 


The  proposed  rule  was  adopted,  with 
changes,  and  a  final  rule  was  published 
on  April  26, 1996,  (61  FR  18486),  with 
an  effective  date  of  June  1, 1996. 

Since  the  publication  of  the  final  rule, 
GIPSA  has  determined  it  is  in  the  best 
interest  of  the  barley  market  to  postpone 
the  effective  date.  Inunediate 
implementation  may  not  generate 
anticipated  benefits  to  the  market  but 
may  adversely  affect  merchandisers  of 
grain,  especially  because  of  contracting 
concerns.  After  consultation  with  the 
trade  and  taking  into  accoimt  trade 
views  both  for  and  against  a  change  in 
the  effective  date,  GIPSA  determined 
that  it  would  be  less  disruptive  if  the 
effective  date  for  implementing  the 
revisions  to  the  United  States  Standards 
for  Barley  were  changed  from  Jime  1, 
1996  to  June  1, 1997.  Also  providing  a 
one  year  delay  in  implementing  the 
standards  would  allow  for  seasonal 
adjustment  of  markets. 

Background 

On  page  18490,  in  the  third  coliunn, 
second  paragraph,  the  second  and  third 
sentences  “Pursuant  to  that  section  of 
the  Act,  it  has  been  determined  that  in 
the  public  interest  the  revision  becomes 
effective  June  1, 1996.  This  effective 
date  will  coincide  with  the  beginning  of 
the  1996  crop  year  and  facilitate 
domestic  and  export  marketing  of 
barley”  are  revised  to  read  “It  has  been 
determined  that  in  the  public  interest 
the  revision  becomes  effective  June  1, 
1997.  This  effective  date  will  coincide 
with  the  beginning  of  the  1997  crop  year 
and  facilitate  domestic  and  export 
marketing  of  barley”. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  May  8, 1996. 

David  Orr,  * 

Acting  Administrator. 

(FR  Doc.  96-11974  Filed  5-15-96;  8:45  am] 
BIUINQ  COOE  341fr-EN-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20, 30. 40, 61, 70,  and  72 

RIN  3150-AF17 

Termination  or  Transfer  of  Licensed 
Activities:  Recordkeeping 
Requirements 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  pertaining  to  the  disposition 
of  certain  records  when  a  licensee 
terminates  licensed  activities  or 
licensed  activities  are  transferred  to 
another  licensee.  The  final  rule  requires 
a  licensee  to  transfer  records  f>ertaining 
to  decommissioning,  and  certain  records 
pertaining  to  offsite  releases  and  waste 
disposal,  to  the  new  licensee  if  licensed 
activities  will  continue  at  the  same  site, 
and  it  requires  the  new  licensee  to 
forward  these  same  records  to  the  NRG 
before  the  license  is  terminated. 

EFFECTIVE  DATE:  June  17, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  L.  Thomas,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555-0001,  telephone  (301)  415-6230, 
e-mail  MLTl®NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

While  evaluating  an  incident 
involving  some  offsite  contamination, 
the  NRG  identified  a  deficiency  in  the 
current  recordkeeping  requirement.s. 

The  NRG  was  imable  to  determine  how 
much  radioactive  material  was  released 
to  a  sanitary  sewerage  system  because 
records  of  previous  releases  by  the 
original  holder  of  the  license  were  not 
available.  In  addition,  the  regulations 
were  unclear  with  regard  to  the  final 
disposition  of  these  records  when 
licensed  activities  have  ceased  and  the 
license  is  terminated.  A  proposed  rule 
requiring  licensees  to  forward  certain 
records  to  the  NRG  once  licensed 
activities  ceased,  or  to  a  new  owner  if 
they  would  be  taking  over  licensed 
activities,  was  published  for  comment 
in  the  Federal  Register  on  December  28. 
1994  (59  FR  66814). 
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II.  Discussion  of  Comments  and 
Summary  of  Requirements  in  the  Final 
Rule 

This  section  includes  a  discussion  of 
the  significant  issues  raised  by  public 
comment  and  how  they  were  addressed. 
Six  comment  letters  were  received  on 
the  proposed  rule,  3  from  Agreement 
States,  1  from  a  licensee,  and  two  from 
public  interest  groups.  Three  supported 
the  proposed  rule,  and  three  (from 
Agreement  States)  questioned  the 
benefit  in  adopting  these  requirements. 

Public  Comments 

1.  Need  for  the  Rule  and  Expected 
Benefit 

Comments.  Two  commenters  stated 
that  the  NRC  has  not  demonstrated  the 
need  for  the  rule  on  the  basis  of  one 
incident.  They  also  stated  that  the  NRC 
did  not  demonstrate  how  the  proposed 
regulations  and  their  commensiurate 
costs  would  assist  licensees,  the  NRC, 
and  the  Agreement  States  in  the  analysis 
of  the  environmental  impact  from  the 
site.  They  requested  that  the  NRC 
provide  data  that  permits  evaluation  of 
the  actual  impact  of  these  regulations. 

These  same  commenters  stated  that 
the  usefulness  of  the  records  in  the 
decisionmaking  process  should  also  be 
demonstrated  in  each  case.  They 
referred  to  the  Objective  Section  of  the 
Draft  Regulatory  Analysis,  which  stated 
that  these  records  “*  *  *  vvill  provide 
the  NRC  with  the  information  needed  to 
assess  possible  risks  associated  with 
licensed  activities  once  a  licensee  has 
terminated  its  license.”  They  believed 
that  this  assumption  is  generally  false, 
and  that  even  if  sewer  release  records 
were  available,  an  independent 
evaluation  of  the  environment  would 
still  be  required. 

Response.  The  intent  of  the  proposed 
rule  was  to  ensure  that  records  that  are 
required  by  cvurent  regulations  to  be 
retained  by  licensees  during  licensed 
operations  are  available  in  the  event  that 
safety  concerns  arise  after  license 
termination  regarding  any  offsite 
consequences  found  to  have  resulted 
from  licensed  operations.  Since  the  NRC 
may  not  be  able  to  determine  what 
problems  will  arise  in  the  future,  the 
best  course  of  action  is  to  have  the 
records  available  after  the  license  is 
terminated.  The  proposed  rule  specified 
that  the  records  used  by  the  licensee  to 
demonstrate  compliance  with  the  public 
dose  limits  and  limits  on  waste 
disposals  were  to  be  forwarded  to  the 
NRC  prior  to  license  termination  or  to 
the  new  owner  if  licensed  operations 
were  to  continue  at  the  site  under  a  new 
or  amended  license.  In  addition,  the 
proposed  rule  specified  that  records 


important  for  decommissioning  be 
provided  to  the  new  licensee  prior  to 
license  reassignment  or  transfer.  As 
discussed  below,  in  addition  to 
decommissioning  records,  the  records 
included  in  the  final  rule  are:  results  of 
offsite  release  measurements  and 
calculations  under  §  20.2103(b)(4);  and 
waste  disposals  authorized  under 
§§20.2202,  20.2203,  20.2204,  and 
20.2205. 

In  order  for  the  NRC  to  determine  that 
a  licensee  has  effectively 
decommissioned  its  facility,  and  to 
authorize  license  termination,  the  NRC 
will  review  the  licensee’s  evaluation  of 
previous  releases  to  the  environment 
and  waste  disposals  to  determine 
whether  there  is  a  need  for  the  licensee 
to  remediate  significant  offsite 
contamination  as  a  result  of  past 
licensed  activities  prior  to  license 
termination.  Licensees  are"  already 
required  to  keep  these  records  imtil 
license  termination. 

When  transfer  of  a  license  to  a  new 
entity  is  approved  by  the  Commission, 
certain  records  related  to  offsite  releases 
of  material,  including  waste  disposals, 
would  be  needed  by  the  new  licensee 
prior  to  decommissioning  to  determine 
areas  where  remediation  may  be 
needed.  In  addition,  there  may  be 
circumstances  where  it  will  be 
necessary  for  the  NRC  or  other 
government  agencies  to  evaluate  the 
effects  of  licensed  operations  on  the 
environment.  Although  other 
information  would  also  be  needed  to 
perform  an  environmental  analysis, 
access  to  these  records  would  be  useful 
in  evaluating  potential  sources  of 
contamination. 

The  NRC  has  re-evaluated  the  impact 
of  this  regulation  in  the  Regulatory 
Analysis.  The  records  required  to  he 
transferred  are  the  records  that  the 
licensee  is  already  required  to  retain 
until  license  termination.  The  burden 
associated  with  this  rulemaking  relates 
to  transfer  and  subsequent  storage  of 
records,  and  as  discussed  in  the 
Regulatory  Analysis,  is  not  found  to  he 
significant. 

The  final  rule  has  been  modified  to 
specify  that  only  decommissioning 
records  and  records  of  offsite  releases 
and  waste  disposals  need  to  be 
forwarded  to  the  new  licensee  in  the 
event  of  license  tAnsfer  or  re¬ 
assignment  and  that  these  are  the  only 
records  that  need  to  be  provided  to  the 
NRC  at  license  termination.  In  addition, 
only  licensees  authorized  to  possess 
unsealed  source  material  or  unsealed 
byproduct  material  with  half-lives 
greater  than  120  days  (i.e.,  licensees  that 
have  a  potential  for  significant 
contamination)  will  be  required  to 


provide  records  to  the  new  licensee  in 
the  event  of  re-assignment  or  transfer 
and  to  the  NRC  at  license  termination. 
The  use  of  a  120  day  half-life  for 
byproduct  material  was  chosen  because 
radioactive  material  with  half-lives  less 
than  120  days  would  be  completely 
decayed  in  a  few  years,  and  corresponds 
to  the  value  currently  used  to  determine 
which  licensees  must  have  a 
decommissioning  funding  plan.  This 
change  in  the  final  rule  was  made  to 
reduce  the  burden  on  a  number  of 
licensees  that  routinely  use  only  sealed 
sources  and,  in  the  case  of  byproduct 
material,  short-lived  isotopes  (less  than 
120  days).  Licensees  authorized  to 
possess  only  sealed  somces  would  still 
be  required  to  retain  records  of  spills 
involving  source  ruptures,  under 
current  decommissioning  recordkeeping 
requirements.  The  final  rule  will  require 
all  licensees  to  forward 
decommissioning  records  to  the  NRC  at 
license  termination.  Using  this  criteria 
the  number  of  licensees  affected 
annually  by  this  rulemaking  has 
decreased  from  approximately  1700  in 
the  proposed  rule  to  960  in  the  final 
rule. 

2.  Agreement  State  Compatibility 

Comment.  One  commenter  stated  (1) 
that  there  was  no  basis  for  a  Division  2 
level  of  compatibility  and  (2)  that  an 
Agreement  State  could  use  other 
methods,  such  as  actual  smveys,  to 
confirm  that  there  was  no  offsite 
contamination.  In  addition,  the 
commenter  stated  that  other  costs 
associated  with  the  proposed  rule  have 
not  been  considered,  such  as  costs 
associated  with  inspections,  and  while 
the  NRC  may  be  able  to  absorb  these 
costs  in  “non-core  portions  of  the 
inspection  program,”  Agreement  States 
do  not  have  this  luxury. 

Response.  The  Commission  still 
believes  that  this  rule  should  be 
assigned  a  Division  2  compatibility  level 
for  most  of  the  new  requirements.  The 
final  rule  assigns  a  Division  3 
compatibility  level  for  the  requirement 
that  records  be  provided  to  the 
regulatory  agency  prior  to  license 
termination.  While  the  NRC  believes 
that  it  would  be  prudent  for  Agreement 
States  to  adopt  a  similar  requirement, 
the  final  rule  assignment  of  a  Division 
3  compatibility  level  for  this 
requirement  provides  the  flexibility  for 
each  State  to  determine  which  records 
should  be  provided  to  the  regulatory 
agency  and  retained  by  it  at  license 
termination. 

The  NRC  believes  retention  of  these 
records  will  aid  in  the  resolution  of 
potential  safety  concerns  that  may  be 
identified  after  license  termination,  and 
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also  recogniees  that  an  Agreement  State 
without  an  equivalent  requirement  for 
record  retention  has  the  ability  to 
resolve  potential  future  safety  concerns. 
However,  this  can  be  achieved  by 
conducting  radiological  surveys  at  the 
formerly  licensed  site.  Without  the 
records,  these  surveys  may  need  to  be 
greater  in  number  and  may  be  more 
costly,  but  the  absence  of  retained 
records  will  not  preclude  an  Agreement 
State  from  adequately  assessing  future 
safety  concerns. 

Because  the  Commission  has  reduced 
the  burden  of  this  rule  by  limiting  the 
number  of  licensees  affected  by  this 
rule,  the  inspection  burden  on  the 
Agreement  States  should  not  be 
significantly  increased.  It  is  unlikely 
that  any  State  will  have  more  than  2- 
3  transfers  per  year.  With  respect  to 
other  costs,  the  reporting  burden  reflects 
that  the  time  required  to  index,  review, 
and  store  the  required  records  has  been 
re-calculated  to  be  an  average  of  5  hours 
per  license  termination  or  transfer. 

3.  Regulatory  Alternatives 

Comment.  Two  commenters  stated 
that  the  NRC  failed  to  identify 
regulatory  alternatives  that  would  be  as 
eff^ive  as  the  proposed  rule  while 
placing  less  burden  on  licensees,  the 
NRC,  and  Agreement  States.  As  noted  in 
the  discussion  of  Issues  1  and  2,  the 
commenters  concluded  that  any  benefit 
from  the  proposed  rule  is  questionable. 
They  stated  diat  specific  regulatory 
alternatives  that  should  be  considered 
include,  but  are  not  limited  to: 

a.  Perform  separate  evaluations  for  the 
utility  of  requiring  records  for  offsite 
releases  and  for  waste  disposal,  and 
making  independent  judgments. 

b.  Consider  limiting  the  scope  of  the 
rules  to  address  only  those  facilities  that 
possess  unsealed  sources  with  long  half- 
lives. 

c.  Consider  all  records  being  provided 
to  the  NRC,  rather  than  requiring 
Agreement  States  to  maintain  the 
records. 

d.  Eliminate  transferring  10  CFR 
20.2005  type  records  (disposal  of 
specific  wastes,  in  quantities  less  than 
or  equal  to  1.85  kilobecquerels  per  gram 
of  tritium  or  carbon-14  in  scintillation 
fluids  or  animal  tissue). 

Response.  The  Commission 
considered  possible  alternatives  to 
rulemaking.  These  are  addressed  in  the 
Regulatory  Analysis  prepared  for  this 
rule.  The  following  information  is 
provided  with  respect  to  the  specific 
recommendations  of  the  commenters: 

(a)  The  NRC  reconsidered  the  scope  of 
the  proposed  rule  and  decided  to  limit 
the  records  required  to  those  needed  to 
support  decommissioning.  The 


Commission  has  already  evaluated  the 
Impact  and  need  for  decommissioning 
recoros  in  promulgating  a  final  rule 
addressing  recordkeeping  requirements 
for  decommissioning  (58  FR  39628). 

The  records  included  in  the  final  rule 
are  decommissioning  records,  records  of 
waste  disposals  that  would  be  permitted 
under  §§  20.2002  (including  any  burials 
authorized  before  January  28, 1981), 
20.2003,  20.2004,  20.2005,  and  results 
of  measurements  and  calculations  used 
to  evaluate  ofisite  releases 
(§  20.2103(b)(4)).  These  records  would 
be  helpful  in  evaluating  the  impact  of  a 
licensee’s  past  activities.  This 
information  can  be  used  by  the  new 
licensee  receiving  the  records  in 
developing  decommissioning  plans  and 
by  the  regulatory  agency  to  evaluate  the 
adequacy  of  the  licensee’s 
decommissioning  activities.  With  this 
change,  the  NRC  concluded  that  for 
most  licensees  the  overall  number  of 
records  that  would  be  required  to  be 
transferred  to  the  new  licensee  should 
not  exceed  the  capacity  of  several  file 
drawers,  even  for  a  license  that  has  been 
in  effect  for  some  time  and,  therefore, 
the  overall  burden  associated  with  the 
transfer  should  be  small.  In  addition, 
the  rule  permits  storage  of  this 
information  electronically.  The  final 
rule  also  requires  that  decommissioning 
records  and  certain  records  pertaining  to 
offsite  releases  and  waste  disposal  be 
forwarded  to  the  NRC  or  the  appropriate 
Agreement  State  prior  to  license 
termination. 

(b)  The  NRC  has  evaluated  the 
suggestion  to  limit  the  scope  of 
licensees  covered  by  the  rule  and  has 
revised  the  final  rule  and  the  Regulatory 
Analysis  to  reflect  that,  for  licenses 
authorized  under  Parts  30  or  40,  the  rule 
only  affects  those  licensees  authorized 
to  possess  unsealed  byproduct  material 
with  half-lives  greater  than  120  days  or 
unsealed  source  material.  Licensees  that 
use  and  possess  sealed  sources,  or 
unsealed  byproduct  material  with  short 
half-lives,  are  no  longer  affected  by  this 
rule.  As  a  result  of  this  change,  most 
medical  licensees  will  not  need  to 
transfer  records  in  the  event  of  license 
transfer,  or  re-assignment.  Final  records 
disposition  for  these  licensees  and 
others  excluded  by  this  rule  will  still  be 
determined  on  a  case-by-case  basis  by 
the  NRC  at  the  time  of  license 
termination. 

(c)  The  purpose  of  this  rulemaking  is 
to  assure  that  adequate  records  are 
available  to  provide  historical 
information  on  previous  licensed 
operations  in  the  event  significant 
ofisite  contamination  is  detected  after  a 
licensee  has  ceased  operation  of  their 
facility.  To  provide  flexibility  to  the 


Agreement  States,  the  sections  of  the 
final  rule  requiring  transmittal  of 
records  to  the  NRC  at  license 
termination  have  been  designated 
Division  3  compatibility  level.  Because 
the  NRC  has  discontinued  its  regulatory 
authority  in  the  Agreement  States  for 
this  material,  it  is  appropriate  that  the 
Agreement  States,  rather  than  the  NRC, 
both  determine  which  Agreement  State 
licensee  records  should  retained  at 
license  termination,  and  maintain  those 
records. 

(d)  Records  of  waste  disposals 
allowed  by  §  20.2005  currently  are 
required  by  §  20.2108(b)  to  be  retained 
until  the  Commission  terminates  each 
pertinent  license  requiring  the  record. 
The  Commission  is  currently  evaluating 
a  petition  for  rulemaking  that  requests  a 
revision  to  §  20.2005  pertaining  to  waste 
disposal.  This  petition  is  currently  on 
hold  until  finalization  of  the  rulemaking 
addressing  radiological  criteria  for 
decommissioning.  In  light  of  this,  we 
will  consider  this  comment  in  resolving 
this  petition. 

4.  Public  Access  To  Information 

Comment.  One  commenter  was 

concerned  that  the  Commission 
overlooked  the  benefits  which  could 
result  from  simple,  inexpensive-to- 
implement  requirements  enhancing 
public  access  to  information.  This 
commenter  noted  that  enhanced  public 
access  to  information  is  an  important 
(though  not  the  only)  reason  for 
recordkeeping,  in  part  because  informed 
members  of  the  public  can  play  a 
significant  role  in  ensuring  that 
regulatory  actions  are  appropriate  and 
timely.  This  commenter  urged  the 
Commission  to  consider  ei^anced 
public  access  to  information  as  part  of 
a  coherent  policy  to  protect  important 
documentary  information  from  loss. 

Response.  This  rule  requires  that 
records  pertaining  to  decommissioning 
and  certain  records  pertaining  to  ofisite 
releases  and  waste  disposals  be 
transferred  to  a  licensee  that  takes  over 
a  previous  licensee’s  business  and  that 
these  records  be  forwarded  to  the 
cognizant  regulatory  body  prior  to 
license  termination,  thereby  protecting 
these  records  for  future  access.  Once 
these  records  are  forwarded  to  the  NRC, 
they  will  be  available  through  the 
Fre^om  of  Information  Act  process, 
exclusive  of  any  proprietary 
information. 

5.  Independent  Spent  Fuel  Storage 
Installations  and  10  CFR  72.30(d) 
Requirements 

Comment.  One  commenter  stated  that 
10  CFR  72.30(d)  addresses 
recordkeeping  requirements  for 
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decommissioning  for  independent  spent 
fuel  storage  installations  and  that  the 
NRC  has  proposed  changes  to  this 
paragraph  to  address  the  transfer  of  ? 
licensed  activities.  This  commenter 
questions  why  10  CFR  50.75(g),  which 
contains  the  same  type  of  recordkeeping 
requirements  for  decommissioning  for 
production  and  utilization  facilities, 
was  not  changed.  The  commenter 
believes  this  to  be  inconsistent  and 
possibly  an  inadvertent  omission  by  the 
NRC. 

Response.  This  rule  only  addresses 
materials  licensees.  The  Commission  is 
currently  evaluating  the  need  for 
additional  rulemaking  to  address  the 
broad  issue  of  transfers  of  reactor 
licenses.  Any  such  rulemaking  would 
also  consider  recordkeeping 
requirements. 

Summary  of  Requirements  of  the  Final 
Rule 

The  final  rule  requires  transfer  of 
certain  records  pertaining  to 
decommissioning,  offsite  releases,  and 
waste  disposal  to  a  ficensee  that  takes 
over  operation  of  licensed  activities. 
These  records  include:  those  waste 
disposals  that  would  be  permitted  under 
§§  20.2002  (including  any  burials 
authorized  before  January  28, 1981), 
20.2003,  20.2004,  20.2005,  and  results 
of  measurements  and  calculations  used 
to  evaluate  offsite  releases 
(§  20.2103(b)(4)).  The  new  licensee  will 
need  these  records  in  order  to  perform 
an  adequate  site  characterization  prior 
to  decommissioning.  Once  the  new 
entity  is  granted  a  license  and  accepts 
these  records,  they  become  subject  to  all 
regulations  concerning  termination  and 
transfer.  The  final  rule  also  requires  that 
these  records  be  forwarded  to  the  NRC 
prior  to  license  termination.  In  selecting 
records  to  include  in  this  rulemaking, 
the  NRC  focused  attention  on 
information  that  would  be  needed  by 
licensees  to  conduct  decommissioning 
effectively  and  for  the  NRC  to  evaluate 
offsite  consequences  from  a  licensee’s 
operation.  In  addition,  for  certain 
records  of  offsite  releases  and  waste 
disposals,  the  final  rule  has  also  been 
modified  to  apply  to  licensees  only 
authorized  to  possess  source  and 
byproduct  material  with  half-lives 
greater  than  120  days,  in  an  unsealed 
form. 

Paragraph  20.2108(b)  has  been 
amended  to  state  that  there  are 
additional  requirements  for  disposition 
of  records  in  10  CFR  Parts  30,  40,  70, 
and  72.  Paragraphs  30.35(g)  and  40.36(f) 
specify  records  that  the  Commission 
considers  important  to 
decommissioning.  The  NRC  has  revised 
these  paragraphs  to  require  the  transfer 


of  records  pertaining  to 
decommissioning  to  the  new  licensee. 
Paragraphs  have  been  added  to  §§  30.51, 
40.61,  70.51,  and  72.80  to  clarify  that 
records  pertaining  to  decommissioning, 
offsite  releases,  and  certain  records 
pertaining  to  waste  disposal  be 
forwarded  to  the  new  licensee  prior  to 
license  transfer  or  re-assignment,  or  to 
the  NRC  prior  to  license  termination. 
Also,  paragraphs  have  been  added  to 
§§  61.30(a)(3)  and  61.31(c)(1)  to  clarify 
that  records  required  by  §§  61.80  (e)  and 
(f)  are  to  be  transferred  to  the  disposal 
site  owner,  or  to  the  party  responsible 
for  institutional  control  of  the  disposal 
site,  respectively. 

Finally,  a  new  paragraph  has  been 
added  to  §§  30.36,  40.42,  70.38,  and 
72.54  to  state  that  a  license  will  not  be 
terminated  until  the  NRC  receives  the 
records  required  by  revised  §§  30.51, 
40.61,  70.51,  and  72.80. 

m.  Agreement  State  Compatibility 

This  rulemaking  will  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  of  State  and  Federal  safety 
requirements.  The  NRC  has  determined 
that  a  Division  2  level  of  compatibility 
should  be  assigned  to  the  changes  to 
§§  30.35,  40.36,  and  61.31  because  the 
records  required  by  these  sections  are 
important  to  assure  protection  of  public 
health  and  safety,  and  are  important  to 
ensure  that  facilities  in  Agreement 
States  are  effectively  decommissioned. 
Under  this  level  of  compatibility  the 
Agreement  States  will  be  expected  to 
adopt  recordkeeping  requirements  that 
are  as  stringent  as  NRC’s,  but  they  will 
be  permitted  flexibility  in  their 
requirements  based  on  their  radiation 
protection  experience,  professional 
judgments,  and  community  values. 

Revisions  to  §§  30.51,  40.61,  70.51, 
and  72.80  that  require  records  to  be 
forwarded  to  the  new  licensee  whenever 
a  license  is  transferred  or  re-assigned 
will  also  be  assigned  a  Division  2  level 
of  f'ompatibility  for  the  reasons  cited 
above.  Other  revisions  to  these  sections 
addressing  forwarding  of  records  to  the 
NRC  prior  to  license  termination  will  be 
assigned  a  Division  3  compatibility 
level.  Under  this  level  of  compatibility 
the  Agreement  States  will  have  the 
option  to  adopt  similar  requirements 
regarding  final  disposition  of  the 
records,  but  will  not  be  required  to 
adopt  such  requirements.  While  NRC 
believes  retention  of  these  records  will 
aid  in  the  resolution  of  potential  safety 
concerns  that  may  be  identified  after 
license  termination,  it  also  recognizes 
that  an  Agreement  State  without  an 
equivalent  requirement  for  record 
retention  has  the  ability  to  resolve 


potential  future  safety  concerns.  This 
can  be  achieved  by  conducting 
radiological  surveys  at  the  formerly 
licensed  site.  Without  the  records,  these 
surveys  may  need  to  be  greater  in 
number  and  may  be  more  costly,  but  the 
absence  of  retained  records  will  not 
preclude  an  Agreement  State  from 
adequately  assessing  future  safety 
concerns. 

rV.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(3)(ii),  recordkeeping 
requirements.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  nlle. 

V.  Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0014,  -0017, 
-0020,  -0009,  -0132,  and  -0135. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  to  the 
Information  and  Records  Management 
Branch  (T-6  F33),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Internet 
electronic  mail  at  BJSl@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202,  (3150-6014,  -0017, 
-6020,  -0009,  -0132,  and  -0135),  Office 
of  Management  and  Budget, 

Washington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

VI.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  final  rule.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the  NRC.  The 
regulatory  analysis  is  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
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Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Mary  L. 
Thomas,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  (301)  415-6230;  email: 
MLT1@NRC.GOV 

VII.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)),* 
the  Commission  certifies  that  this  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
rulemaking  imposes  requirements  on 
those  licensees  who  are  required  to  have 
decommissioning  funding  assurance 
and  on  licensees  who  are  transferring 
their  license  to  a  new  licensee.  These 
changes  require  the  transfer  of  records 
pertaining  to  decommissioning,  and 
certain  records  of  waste  disposals  and 
offsite  releases,  to  the  new  licensee.  In 
addition,  the  rule  requires  forwarding 
these  records  to  the  NRC  at  license 
termination.  These  records  are  already 
required  to  be  maintained  until  the 
license  is  terminated  by  the 
Commission,  and  are  needed  to  provide 
historical  information  of  the  impact  of  a 
previous  licensee  activities  on  the 
environment  and  decommissioning. 

VIII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

IX.  Backlit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  rule  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 


10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 

Uranium. 

10  CFR  Part  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment,  S^urity  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  20,  30,  40, 
61,  70,  and  72. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Secs.  53. 63,  65,  81, 103, 104, 
161,  182, 186,  68  Stat.  930,  933,  935,  936, 

937,  948,  953,  955,  as  amended,  sec.  1701, 

106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093,  2095,  2111,  2133,  2134,  2201,  2232, 
2236,  2297f),  secs.  201,  as  amended  202,  206, 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C.  5841,  5842,  5846). 

2.  In  §  20.2108,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  20.21 08  Records  of  waste  disposal. 
***** 

(b)  The  licensee  shall  retain  the 
records  required  by  paragraph  (a)  of  this 
section  until  the  Commission  terminates 
each  pertinent  license  requiring  the 


record.  Requirements  for  disposition  of 
these  records,  prior  to  license 
termination,  are  located  in  §§30.51, 
40.61,  70.51,  and  72.80  for  activities 
licensed  under  these  parts. 

PART  30— RULES  OF  GENERAL 
APPLICABIUTY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

3.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Secs.  81,  82. 161, 182, 183, 186, 
68  Stat.  935,  948,  953, 954, 955,  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.Q 
2111, 2112, 2201, 2232, 2233, 2236, 2282); 
secs.  201,  as  amended,  202,  206, 88  Stat 
1242,  as  amended,  1244, 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec  10, 92  Stat  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123, 

(42  U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184, 68  Stat.  954,  as  amended  (42 
U.S.C  2234).  Section  30.61  also  issued  under 
sec.  187, 68  Stat.  955  (42  U.S.C  2237). 

4.  In  §  30.35,  the  introductory  text  of 
paragraph  (g)  is  revised  to  read  as 
follows: 

§  30.35  Rnancial  assurance  and 
recordkeeping  for  decommissioning. 
***** 

(g)  Each  person  licensed  under  this 
part  or  parts  32  through  36  and  39  of 
this  chapter  shall  keep  records  of 
information  important  to  the 
decommissioning  of  a  facility  in  an 
identified  location  until  the  site  is 
released  for  unrestricted  use.  Before 
licensed  activities  are  transferred  or 
assigned  in  accordance  with  §  30.34(b). 
licensees  shall  transfer  all  records 
described  in  this  paragraph  to  the  new 
licensee.  In  this  case,  the  new  licensee 
will  be  responsible  for  maintaining 
these  reco^s  until  the  license  is 
terminated.  If  records  important  to  the 
decommissioning  of  a  facility  are  kept 
for  other  purposes,  reference  to  these 
records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of — 

***** 

5.  In  §  30.36,  paragraph  (k)(4)  is  added 
to  read  as  follows: 

§  30.36  Expiration  and  termination  of 
licenses  arxl  decommissioning  of  sites  aiKl 
separate  buiidings  or  outdoor  areas. 
***** 

(k)*  *  * 

(4)  Records  required  by  §  30.51  (d) 
and  (f)  have  been  receiv^. 

6.  In  §  30.51,  paragraphs  (d),  (e),  and 
(f)  are  added  to  read  as  follows: 

§  30.51  Records. 

***** 
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(d)  Prior  to  license  termination,  each 
licensee  authorized  to  possess 
radioactive  material  with  a  half-life 
greater  than  120  days,  in  an  unsealed 
form,  shall  forward  the  following 
records  to  the  appropriate  NRC  Regional 
Office: 

(1)  Records  of  disposal  of  licensed 
material  made  under  §§  20.2002 
(including  burials  authorized  before 
January  28, 1981 20.2003,  20.2004, 
20.2005;  and 

(2)  Records  required  by 
§  20.2103(b)(4). 

(e)  If  licensed  activities  are  transferred 
or  assigned  in  accordance  with 

§  30.34(b),  each  licensee  authorized  to 
possess  radioactive  material,  with  a 
half-life  greater  than  120  days,  in  an 
unsealed  form,  shall  transfer  the 
following  records  to  the  new  licensee 
and  the  new  licensee  will  be  responsible 
for  maintaining  these  records  until  the 
bcense  is  terminated: 

(1)  Records  of  disposal  of  licensed 
material  made  under  §§  20.2002 
(including  burials  authorized  before 
January  28, 1981 ').  20.2003,  20.2004, 
20.2005;  and 

(2)  Records  required  by 
§  20.2103(b)(4). 

(f)  Prior  to  license  termination,  each 
licensee  shall  forward  the  records 
required  by  §  30.35(g)  to  the  appropriate 
NRC  Regional  Office. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

7.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Secs.  62, 63. 64, 65,  81, 161, 

182, 183, 186,  68  Stat.  932,  933,  935,  948, 

953,  954,  955,  as  amended,  secs.  lle(2),  83, 
84,  Pub.  L  95-604,  92  Stat.  3033,  as  amended, 
3039,  sec.  234,  83  Stat  444,  as  amended  (42 
U.S.C  2014(e)(2),  2092,  2093,  2094,  2095, 
2111,  2113,  2114,  2201,  2232,  2233,  2236, 
2282);  sec.  274,  Pub.  L.  86-373,  73  Stat  688 
(42  U.S.C.  2021);  secs.  201,  as  amended,  202, 
206,  88  Stat  1242,  as  amended,  1244, 1246 
(42  U.S.C  5841,  5842,  5846);  sec.  275,  92 
Stat.  3021,  as  amended  by  I^b.  L.  97-415,  96 
Stat  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123, 
(42  U.S.C.  5851).  Section  40.31(g)  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C  2152). 
Section  40.46  also  issued  under  sec.  184, 68 

'  A  previous  §  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28. 1981,  without  speciHc  Commission 
authorization.  See  §  20.304  contained  in  the  10 
CFR.  parts  0  to  199,  edition  revised  as  of  January 

1, 1981. 

'  A  previous  §  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28. 1981,  without  speciBc  Conunission 
authorization.  See  $  20.304  contained  in  the  10 
CFR,  parts  0  to  199,  edition  revised  as  of  January 

1, 1981. 


Stat.  954,  as  amended  (42  U.S.C.  2234). 
Section  40.71  also  issued  under  sec. 

187,  68  Stat.  955  (42  U.S.C.  2237). 

8.  In  §  40.36,  the  introductory  text  of 
paragraph  (f)  is  revised  to  read  as 
follows: 

§  40.36  Financial  assurance  and 
recordkeeping  for  decommissioning. 
***** 

(f)  Each  person  licensed  under  this 
part  shall  keep  records  of  information 
important  to  ffie  decommissioning  of  a 
facility  in  an  identified  location  until 
the  site  is  released  for  unrestricted  use. 
Before  licensed  activities  are  transferred 
or  assigned  in  accordance  with 
§  40.41(b)  licensees  shall  transfer  all 
records  described  in  this  paragraph  to 
the  new  licensee.  In  this  case,  the  new 
licensee  will  be  responsible  for 
maintaining  these  records  until  the 
license  is  terminated.  If  records 
important  to  the  decommissioning  of  a 
facility  are  kept  for  other  purposes, 
reference  to  these  records  and  their 
locations  may  be  used.  Information  the 
Commission  considers  important  to 
decommissioning  consists  of — 
***** 

9.  In  §  40.42,  paragraph  (k)(4)  is  added 
to  read  as  follows: 

§40.42  Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

*  '  *  *  *  * 

(k)  •  •  * 

(4)  Records  required  by  §  40.61(d)  and 
(f)  have  been  received. 
***** 

10.  In  §40.61,  paragraphs  (d),  (e),  and 
(f)  are  added  to  read  as  follows: 

§40.61  Records. 

***** 

(d)  Prior  to  license  termination,  each 
licensee  authorized  to  possess  source 
material,  in  an  unsealed  form,  shall 
forward  the  following  records  to  the 
appropriate  NRC  Regional  Office: 

(l)  ^cords  of  disposal  of  licensed 
material  made  under  §  20.2002 
(including  burials  authorized  before 
January  28, 1981  >),  20.2003,  20.2004, 
20.2005;  and 

(2)  Records  required  by 
§  20.2103(b)(4). 

(e)  If  licensed  activities  are  transferred 
or  assigned  in  accordance  with 

§  40.41(b),  each  licensee  authorized  to 
possess  source  material,  in  an  imsealed 
form,  shall  transfer  the  following 

■  A  previous  $  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28, 1981,  without  speciHc  Commission 
authorization.  See  $  20.304  contained  in  the  10 
CFR,  parts  0  to  199,  edition  revised  as  of  January 

1, 1981. 


records  to  the  new  licensee  and  the  new 
licensee  will  be  responsible  for 
maintaining  these  records  until  the 
license  is  terminated: 

(1)  Records  of  disposal  of  licensed 
material  made  under  §  20.2002 
(including  burials  authorized  before 
January  28, 1981 '),  20.2003,  20.2004, 
20.2005;  and 

(2)  Records  required  by 
-§  20.2103(b)(4). 

(f)  Prior  to  license  termination,  each 
licensee  shall  forward  the  records 
required  by  §  40.36(f)  to  the  appropriate 
NRC  Regional  Office, 

PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

11.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Secj.  53,  57,  62,  63, 65,  81, 161, 
182, 183,  68  Stat.  930,  932,  933,  935,  948, 

953,  954,  as  amended  (42  U.S.C.  2073,  2077, 
2092,  2093,  2095,  2111,  2201,  2232,  2233); 
secs.  202,  206,  88  Stat.  1244, 1246,  (42  U.S.C. 
5842,  5846);  secs.  10  and  14,  Pub.  L.  95-601, 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub.  L.  102-486,  sec.  2902, 106  Stat.  3123, 

(42  U.S.C.  5851). 

12.  In  §61.30,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  61.30  Transfer  of  license. 

(a)  *  *  * 

(3)  That  any  funds  for  care  and 
records  required  by  §§  61.80  (e)  and  (f) 
have  been  transferred  to  the  disposal 
site  owner; 

13.  In  §61.31,  paragraph  (c)(3)  is 
added  to  read  as  follows: 

§  61 .31  Termination  of  license. 
***** 

(c)  *  *  * 

(3)  That  the  records  required  by 
§§  61.80(e)  and  (f)  have  been  sent  to  the 
party  responsible  for  institutional 
control  of  the  disposal  site  emd  a  copy 
has  been  sent  to  the  Commission 
immediately  prior  to  license 
termination. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

14.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Secs.  51,  53, 161, 182, 183, 68 
Stat.  929,  930,  948,  953,  954,  as  amended, 
sec.  234, 83  Stat.  444,  as  amended  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233,  2282,  2297f);  secs. 
201,  as  amended,  202,  204,  206,  88  Stat. 

1242,  as  amended,  1244, 1245, 1246  (42 
U.S.C.  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  secs.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
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10,  92  Stat.  2951  (42  U.S.C  5851).  Section 
:'0.21(g)  also  issued  under  sec.  122, 68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377, 88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184, 68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.61 
also  issued  under  secs.  186, 187, 68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.62  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 

15.  In  §  70.25,  the  introductory  text  of 
paragraph  (g)  is  revised  to  read  as 
follows: 

§  70.25  Financial  assurance  and 
recordkeeping  for  decommissioning. 
***** 

(g)  Each  person  licensed  under  this 
part  shall  keep  records  of  information 
important  to  the  decommissioning  of  a 
facility  in  an  identified  location  imtil 
the  site  is  released  for  unrestricted  use. 

If  records  important  to  the 
decommissioning  of  a  facility  are  kept 
for  other  purposes,  reference  to  these 
records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of —  1 

***** 

16.  In  §  70.38,  paragraph  (k)(4)  is 
added  to  read  as  follows: 

§  70.38  Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 
***** 

(k)*  *  * 

(4)  Records  required  by  §  70.51(b)(6) 
have  been  received. 

17.  In  §  70.51,  footnotes  2  and  3  are 
re-designated  as  footnotes  3  and  4, 
paragraph  (b)(6)  is  revised,  and  a  new 
paragraph  (b)(7)  is  added  to  read  as 
follows: 

§  70.51  Material  balance,  inventory,  and 
records  requirements. 
***** 

(b)*  *  * 

(6)  Prior  to  license  termination, 
licensees  shall  forward  the  following 
records  to  the  appropriate  NRC  Regional 
Office: 

(i)  Records  of  disposal  of  licensed 
material  made  vmder  §  20.2002 
(including  burials  authorized  before 
January  28, 1981 2),  20.2003,  20.2004, 
20.2005; 

(ii)  Records  required  by 
§  20.2103(b)(4):  and 

(iii)  Records  required  by  §  70.25(g). 

(7)  If  licensed  activities  are  transterred 
or  assigned  in  accordance  with 


2  A  previous  §  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28, 1981,  without  specific  Commission 
authorization.  See  §  20.304  contained  in  the  10 
CFR,  parts  0  to  199,  edition  revised  as  of  January 
1, 1981. 


§  70.32(a)(3),  the  licensee  shall  transfer 
the  following  records  to  the  new 
licensee  and  the  new  licensee  will  be 
responsible  for  maintaining  these 
records  vmtil  the  license  is  terminated: 

(i)  Records  of  disposal  of  licensed 
material  made  imder  §  20.2002 
(including  burials  authorized  before 
January  28, 1981 2),  20.2003,  20.2004, 
20.2005; 

(ii)  Records  required  by 
§  20.2103(b)(4);  and 

(iii)  Records  required  by  §  70.25(g). 

***** 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

18.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Secs.  51,  53,  57, 62, 63, 65,  69, 
81, 161, 182, 183, 184, 186, 187, 189, 68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  s^.  234, 83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111, 2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat  688,  as  amended  (42 
U.S.C  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat  2951, 106  Stat.  3123  (42  U.S.C 
5851);  sec.  102  Pub.  L.  91-190, 83  Stat.  853 
(42  U.S.C  4332);  Secs.  131, 132, 133, 135, 
137, 141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203, 101 
Stat.  1330-235  (42  U.S.C  10151, 10152, 
10153, 10155, 10157, 10161, 10168). 

Section  72.44(g)  also  issued  under  secs. 
142(b)  and  148(c),  (d).  Pub.  L  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 

101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subpart  J  also  issued  under  secs.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  andj. 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  Sec.  218(a),  96  Stat. 
2252  (42  U.S.C  10198). 

19.  In  §  72.30,  the  introductory  text  of 
paragraph  (d)  is  revised  to  read  as 
follows: 

§  72.30  Financial  assurance  and 
recordkeeping  for  decommissioning. 
***** 

(d)  Each  person  licensed  under  this 
part  shall  keep  records  of  information 
important  to  the  decommissioning  of  a 
facility  in  an  identified  location  until 
the  site  is  released  for  unrestricted  use. 
If  records  important  to  the 
decommissioning  of  a  facility  are  kept 
for  other  purposes,  reference  to  these 


records  and  their  locations  may  be  used. 
Information  the  Commission  considers 
important  to  decommissioning  consists 
of— 

***** 

20.  In  §  72.54,  paragraph  (m)(3)  is 
added  to  read  as  follows: 

§72.54  Expiration  aiKl  tennination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 
***** 

(m)*  *  * 

(3)  Records  required  by  §  72.80(e) 
have  been  received. 

21.  In  §  72.80,  paragraphs  (e)  and  (f) 
are  added  to  read  as  follows: 

§72.80  Other  records  and  reports. 
***** 

(e)  Prior  to  license  termination,  the 
licensee  shall  forward  records  required 
by  §§  20.2103(b)(4)  and  72.30(d)  to  the 
appropriate  NRC  Regional  Office. 

(f)  If  licensed  activities  are  transferred 
or  assigned  in  accordance  with 

§  72.44(b)(1),  the  licensee  shall  transfer 
the  records  required  by  §§  20.2103(b)(4) 
and  72.30(d)  to  the  new  Ucensee  and  the 
new  licensee  will  be  responsible  for 
maintaining  these  records  until  the 
license  is  terminated. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  February  1996. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

(FR  Doc.  96-12166  Filed  5-15-96;  8:45  am] 
BIUJNQ  CODE  7S«Mi1-e 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-e2-AD;  Amendment 
39-8618;  AD  96-10-11] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C^  (Military)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
I>C-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  series  airplanes,  that  currently 
requires  certain  insjiections  and 
structural  modifications.  This 
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amendment  requires  additional 
inspections  and  structmal 
modifications.  This  amendment  is 
prompted  by  an  evaluation  conducted 
by  the  Airworthiness  Assurance 
Working  Group,  which  identified 
additional  inspections  and  structiunl 
modifications  for  mandatory  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  afiected 
airplanes. 

OATES:  Efiective  June  20, 1996. 

The  incorporation  by  reference  of 
“DC-9/MD-80  aging  Aircraft  Service 
Action  Requirements  Document,” 
McDonnell  Douglas  Report  No.  MDC 
K1572,  Revision  B,  dated  January  15, 
1993,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  20, 1996. 

The  incorporation  by  reference  of 
“DC-9/MD-80  Aging  Aircraft  Service 
Action  Requirements  Dociunent,” 
McDonnell  Douglas  Report  No.  MDC 
K1572,  Revision  A,  dated  Jime  1, 1990, 
as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Feder^  Register  as  of  September  24, 
1990  (55  FR  34704,  August  24, 1990). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Tedmical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Y.  J.  Hsu,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712—4137;  telephone  (310) 
627-5323;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
was  published  in  the  Federal  Register 
on  November  10, 1994  (59  FR  56011). 
The  action  proposed  to  supersede  AD 
90-18-03,  amendment  39^701  (55  FR 
34704,  August  24, 1990),  which  is 
applicable  to  McDonnell  Douglas  Model 
E)C-9  and  DC-9-80  series  airplanes,  and 
Model  MD-83  airplanes,  and  C-9 
(military)  series  airplanes.  That  action 


proposed  to  require  certain  additional 
structural  modifications  and 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
proposed  rule. 

Request  for  FAA  to  Review  Future 
Revisions  of  the  Service  Action 
Requirements  Document  (SARD) 

One  commenter  requests  that  the  FAA 
review  all  subsequent  revisions  of 
service  bulletins  that  are  referenced  in 
McIDonnell  Douglas  Report  No.  MDC 
K1572,  “DC-9/MD-80  Aging  Aircraft 
Service  Action  Requirements 
Document,”  Revision  B,  dated  January 
15, 1993  (hereafter  referred  to  as 
“SARD,  Revision  B”),  to  determine 
acceptability  for  compliance  with  the 
requirements  of  the  proposal.  The  FAA 
concurs.  Whenever  Uie  FAA  reviews 
and  approves  a  service  document,  that 
docTunent  will  indicate  that  it  has  been 
approved  by  the  FAA,  and  that  if  is 
considered  an  acceptable  alternative 
method  of  compliance  for  any  existing 
AD’s.  For  example,  two  Sources  of 
service  information  referenced  in  the 
final  rule  bear  such  a  statement.  (See 
page  ii,  “Alternative  Means  of 
Compliance,”  of  SARD,  Revision  B;  and 
page  22,  paragraph  I.E.  “Approval,”  of 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-230,  Revision  1,  dated 
January  12, 1993.)  ' 

Request  to  Permit  Operators  to  Join  in 
FAA’s  Review  of  Future  Revisions  to 
the  SARD 

The  same  commenter  also  requests 
that  the  FAA,  as  part  of  the  review 
process,  obtain  input  from  affected 
operators  prior  to  approving  any 
McDonnell  Douglas  service  bulletin. 

The  commenter  states  that  this  would 
reduce  the  number  of  errors  in  service 
bulletins,  which  would  eliminate  the 
need  for  revisions  of  service  bulletins  to 
correct  any  errors  in  them. 

The  FAA  does  not  concur.  While  the 
FAA  recognizes  the  value  of  operators’ 
review  of  service  bulletins,  it  considers 
their  participation  to  be  more  timely 
and  appropriate  dmring  the  development 
of  the  service  bulletin  by  the 
manufacturer,  rather  than  after  it  has 
been  submitted  to  the  FAA  for  approval. 
After  the  FAA  has  identified  an  unsafe 
condition,  the  FAA  relies  upon  the 
manufacturer  to  provide  the  method  to 
correct  that  unsafe  condition.  When  that 
method  of  correction  of  the  unsafe 


condition  results  in  the  issuance  of  a 
service  bulletin,  the  FAA  must  review 
and  approve  that  service  bulletin  based 
upon  whether  that  service  bulletin 
positively  addresses  the  identified 
unsafe  condition  and  whether  that 
method  of  correction  meets  the 
airworthiness  requirements  for  the  type 
design  of  the  affected  aircraft.  Further, 
operators  may  not  be  able  to  provide  in- 
depth  engineering  analysis,  such  as  that 
performed  by  the  FAA,  since  type 
design  data  are  proprietary  and  may  not 
be  available  to  all  operators. 

However,  the  Air  Transport 
Association  (ATA)  of  America  has  in 
place  a  system  whereby  member 
operators  are  afforded  the  opportunity 
to  provide  input  to  airworthiness 
concerns.  The  FAA  encomages 
operators  to  take  advantage  of  this  ATA 
system  to  effect  changes  to 
manufacturer’s  service  bulletins. 
Additionally,  operators  have  the  option 
of  contacting  the  manufacturer  directly 
to  resolve  such  difficulties. 

Request  that  Manufacturer  Provide 
Alternative  Rework  Drawings  to 
Operators 

The  same  commenter  requests  that, 
when  an  earlier  version  of  a  rework 
drawing  is  referenced  in  any  rulemaking 
action,  the  FAA  ensure  that  the 
manufacturer  provide  operators  with  the 
most  recent  revision  of  that  rework 
drawing  if  it  has  been  approved  by  the 
FAA  as  an  alternative  method  of 
compliance  for  the  requirements  of  that 
rulemaking  action. 

The  FAA  does  not  concur.  Section 
21.99(b),  of  the  Federal  Aviation 
Regulations  [14  CFR  21.99(b)], 
“Required  design  changes,”  requires 
that  the  manufacturer  make  information 
on  design  changes  that  contribute  to  the 
safety  of  the  product  available  to  all 
operators  of  ffie  affected  product. 
However,  the  revised  rework  drawings 
may  not  necessarily  contribute  to  the 
safety  of  the  product.  The  FAA 
encourages  operators  to  contact  the 
manufacturer  directly  to  obtain 
revisions  of  rework  drawings.  However, 
in  the  event  any  operator  finds  it 
impossible  to  accomplish  the 
requirements  of  this  AD  due  to  the 
inability  to  obtain  necessary  rework 
drawings,  those  operators  are  reminded 
of  the  provisions  of  paragraph  (h)  of  the 
final  rule,  which  permit  any  operator  to 
apply  for  approval  of  an  alternative 
method  of  compliance  with  the 
requirements  of  the  final  rule. 
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Request  for  Removal  of  Certain  Service 
Bulletins  from  Requirements  of  the 
Rule 

The  same  commenter  requests  that  the 
proposed  rule  be  revised  by  removing 
McDonnell  Douglas  DC-9  Service 
Bulletins  53-174  and  53-147  from  the 
requirements.  These  service  bulletins 
are  referenced  in  SARD,  Revision  B, 
which  is  referenced  in  the  proposal  as 
the  appropriate  source  of  service 
information.  The  commenter  contends 
that  these  two  service  bulletins  do  not 
fit  within  the  parameters  of  the  proposal 
since  they  specify  continual  repetitive 
inspections  after  accomplishment  of  the 
proposed  modification.  The  commenter 
asserts  that  this  contradicts  the  stated 
purpose  of  the  proposal,  which  is  to 
“reflect  the  FAA’s  decision  that  long 
term  continued  operational,  safety 
should  be  assured  by  actual 
modification  of  the  airframe.” 

The  FAA  does  not  concur.  The  FAA 
finds  that  the  commenter  has  restated 
only  a  portion  of  the  purpose  of  this 
nilemaking  action;  the  commenter 
omitted  two  key  words  from  the 
Summary  section  of  this  rulemaking 
action.  The  FAA’s  intent  is  to  require  * 
“modification  of  the  airfi-ame,  where 
feasible.”  Service  Bulletin  53-174 
specifies  replacement  of  a  limited 
number  of  rivets  with  bolts  and  hi-lok 
fasteners  and  installation  of  doublers  in 
the  non-ventral  bulkhead  web  and  tee. 
Service  Bulletin  53-147  specifies 
installation  of  an  external  doubler  and 
internal  finger  doublers  between 
longerons  (LN)  14L  and  14R  in  the  aft 
pressure  bulkhead  skin  splice  doubler. 
Since  fatigue  testing  and  service  history 
have  demonstrated  that  the  location  of 
the  modifications  addressed  in  these 
two  service  bulletins  is  susceptible  to 
fatigue  cracking,  the  FAA  has 
determined  that  modification  alone 
cannot  ensure  safety  of  the  fleet; 
therefore,  repetitive  inspections  must 
continue  to  be  performed  to  prevent 
degradation  in  the  structural  capabilities 
of  the  affected  airplanes. 

Along  this  same  line,  the  same 
commenter  states  that  it  cannot 
accomplish  the  inspections  that  are 
required  to  be  performed  following 
accomplishment  of  the  modification 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-174.  The 
commenter  notes  that  although  the 
service  bulletin  provides  a  method  for 
accomplishing  the  modification,  it  does 
not  provide  a  method  for  accomplishing 
the  inspections  of  the  modified 
structure.  From  this  comment,  the  FAA 
infers  that  the  commenter  is  requesting 
a  delay  in  issuance  of  the  final  rule  until 
such  time  that  the  manufacturer  has 


developed  an  acceptable  inspection 
method  of  the  modified  structure.  The 
FAA  does  not  concur.  The  FAA  does 
not  consider  that  delaying  this  action 
until  that  time  is  warranted  since 
sufficient  technology  currently  exists  to 
accomplish  the  follow-on  inspections 
within  the  compliance  time.  However, 
the  FAA  points  out  that  for  airplanes  on 
which  modifications  affect  performing 
the  required  inspections,  operators  must 
use  the  provisions  of  paragraph  (h)  of 
the  final  rule  to  request,  from  the  FAA, 
approval  for  an  alternative  method  of 
compliance. 

Request  to  Reference  Latest  Revision  of 
Service  Bulletins 

The  same  commenter  requests  a 
revision  to  the  proposal  to  reference  two 
service  bulletins  that  have  been  revised 
since  issuance  of  the  notice.  The 
commenter  states  that  McDonnell 
Douglas  DC-9  Service  Bulletin  57-129, 
Revision  3,  dated  November  6, 1987,  has 
been  re-issued  as  two  separate  service 
bulletins:  McDonnell  Douglas  DC-9 
Service  Bulletin  57—129,  Revision  5, 
dated  November  10, 1994;  and 
McDonnell  Douglas  DC— 9  Service 
Bulletin  57-200,  dated  November  10, 
1994.  The  FAA  concius.  Three  new 
notes  have  been  added  to  the  final  rule: 
NOTE  4,  NOTE  11,  and  NOTE  12.  These 
notec  state  that  accomplishment  of  both 
of  these  service  bulletins  is  acceptable 
for  compliance  with  the  requirement  to 
accomplish  Service  Bulletin  57—129, 
Revision  3. 

Request  to  Convert  Compliance  Time 
from  Flight  Hours  to  Flight  Cycles 

The  same  commenter  requests  a 
revision  to  the  proposal  that  would 
provide  further  guidance  for  converting 
flight  hours  to  an  equivalent  number  of 
flight  cycles.  The  commenter  notes  that 
most  operators  track  rotatable 
components  in  terms  of  flight  hoiu^, 
rather  than  flight  cycles,  as  expressed  in 
the  service  bulletins  referenced  in 
SARD,  Revision  B.  Further,  the 
commenter  contends  that  repairable 
components  are  tracked  neither  by  serial 
number  nor  by  flight  cycles/hours.  The 
commenter  states  that  ten  of  the  service 
bulletins  listed  in  SARD,  Revision  B, 
express  thresholds  in  terms  of  flight 
cycles  accumulated  on  the  affected 
component. 

The  FAA  does  not  concur.  In  re¬ 
evaluating  expressions  of  thresholds  in 
terms  of  flight  cycles,  the  FAA  has 
verified  with  several  affected  operators 
(including  the  commenter)  and  has 
found  that  repairable  and  rotatable 
components  have  been  tracked  by  flight 
cycles,  as  well  as  flight  hours.  Since  this 
commenter  did  not  submit  utilization 


data  for  each  of  its  airplanes,  the  FAA 
could  not  provide  an  appropriate 
method  to  convert  flight  hours  to  an 
equivalent  number  of  flight  cycles. 
However,  the  FAA  would  address  these 
unique  circumstances,  including 
conversion  of  flight  hours  to  flight 
cycles,  under  the  alternative  method  of 
compliance  provisions  of  paragraph  (h) 
of  the  final  rule. 

Request  to  Revise  Compliance 
Threshold  for  One  Service  Bulletin 

This  same  commenter  requests  a 
revision  of  the  threshold  specified  in 
McDoimell  Douglas  DC-9  Service 
Bulletin  53-60,  Revision  1  (referenced 
in  Table  2.3  of  SARD,  Revision  B).  The 
commenter  states  that  a  more 
appropriate  threshold  would  be  “prior 
to  the  accumulation  of  89,000  total 
landings,”  which  would  coincide  with 
the  threshold  specified  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-166 
(referenced  in  Table  2.1  of  SARD, 
Revision  B).  The  commenter  notes  that 
Service  Bulletin  53—166  recommends 
accomplishment  of  the  modification 
described  in  that  service  bulletin  prior 
to  the  accwnulation  of  89,000  total 
landings,  while  Service  Bulletin  53-60 
recommends  accomplishment  of  the 
modification  described  in  that  service 
bulletin  prior  to  January  15, 1997.  The 
commenter  further  states  that  Service 
Bulletin  53-60  must  be  accomplished 
prior  to  the  accomplishment  of  Service 
Bulletin  53-166. 

The  FAA  does  not  concur.  Service 
Bulletin  53-166  states  that  it  “assumes 
that  Service  Bulletins  *  *  *  53-60  have 
been  accomplished;”  it  does  not  state 
that  Service  Bulletin  53-60  must  be 
accomplished  prior  to  Service  Bulletin 
53—166.  In  fact.  Service  Bulletin  53—166 
goes  on  to  state  that  “if  these  service 
bulletins  have  not  been  accomplished 
on  applicable  aircraft,  contact  the 
Douglas  Aircraft  Company  for  special 
instructions.”  Further,  the  FAA  points 
out  that  the  final  rule  does  not  require 
accomplishment  of  Service  Bulletin  53- 
60  prior  to  the  accomplishment  of 
Service  Bulletin  53-166,  but  it  would 
permit  such  accomplishment.  Therefore, 
no  change  to  the  final  rule  is  necessary. 

Request  to  Revise  Repair  Approval 
Process 

This  same  commenter  questions  why 
structural  repairs  accomplished  in 
accordance  with  the  DC-9  Structural 
Repair  Manual  (SRM),  which  is  an  FAA- 
approved  document;  and  Douglas 
Service  Rework  Drawings,  which,  for 
the  most  part,  are  FAA-approved 
documents,  must  be  again  approved  by 
the  FAA  for  the  purpose  of  this  AD.  The 
commenter  notes  that  paragraph  (c)  of 
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the  proposal  requires  FAA-approval  of 
structural  repairs,  including  those  that 
are  accomplished  in  accordance  with 
either  of  these  documents,  despite  the 
fact  that  they  are  FAA-approv^ 
documents. 

Thfe  FAA  infers  that  the  commenter  is 
requesting  that  proposed  paragraph  (c) 
be  revised  to  allow  repairs  in 
accordance  with  die  SRM  and  Service 
Rework  Drawings,  without  further 
approval  by  the  AGO.  The  FAA  does  not 
concur.  The  repairs  required  by 
paragraph  (c)  were  not  intended  to 
terminate  the  requirements  for 
inspection  contained  in  paragraphs  (a) 
and  (b)  of  the  AD.  However,  the 
inspection  procedures  referenced  in 
those  paragraphs  may  not  be 
appropriate  for  structure  repaired  as 
required  by  paragraph  (c).  Therefore,  it 
is  necessary  to  obtain  AGO  approval  of 
such  repairs  in  order  to  ensure  that  the 
approval  is  conditioned  upon 
identification  of  appropriate  inspection 
methods  that  will  continue  to  meet  the 
intent  of  paragraphs  (a)  and  (b).  For 
example,  if  a  crack  identified  as  a  result 
of  an  inspection  under  paragraph  (a)  is 
within  the  limits  specified  for  an 
appropriate  repair  in  the  SRM,  an 
operator  would  be  required  to  obtain  the 
AGO’s  approval  for  that  repair.  The 
approval  would  be  conditioned  either 
on  the  AGO’s  determination  that  the 
inspection  required  by  paragraph  (a) 
continues  to  be  appropriate,  or  on  the 
operator’s  identification  of  an 
acceptable  alternative  inspection 
method. 

Request  to  Glarify  Efifect  of 
Requirements  on  Supplemental 
Inspection  Document  (SID)  Program 

The  same  commenter  asks  what  effect 
the  proposed  requirement  to  modify 
Principal  Structural  Elements  (PSE)  will 
have  on  AD  94-03-01,  amendment  39- 
8807  (59  FR  6538,  February  11, 1994), 
which  requires  implementation  of  a  SID 
sampling  program  of  structural 
inspections  to  detect  fatigue  cracking. 
The  commenter  notes  that,  in  many 
cases,  accomplishment  of  the 
terminating  modifications  required  by, 
the  proposal  will  affect  the  fleet-leader 
operator  sampling  (FLOS)  program  of 
AD  94-03-01. 

The  FAA  acknowledges  that  certain 
repair  and  modification  requirements  of 
the  final  rule  may  affect  the  FLOS 
program  of  AD  94-03-01.  For  this 
reason,  standardization  and  continuity 
of  repairs  are  especially  important  in 
light  of  the  complexity  of  the  DG-9  SID 
program.  The  FAA  has  determined  that 
standardization  and  continuity  of 
repairs  can  best  be  maintained  by 
having  one  single  point  of  approval  [i.e.. 


the  Manager  of  the  Los  Angeles  Aircraft 
Gertification  Office  (AGO)l  for  all 
repairs  of  cracks  in  Principal  Structural 
Element  (PSE),  including  those  required 
by  this  final  rule. 

Further,  every  repair  of  PSE  structure 
requires  a  Damage  Tolerance 
Assessment  (DTA)  to  be  performed  (of 
each  repair)  to  establish  its  effect  on  the 
original  insp>ection  requirements  of  the 
repaired  structure.  The  FAA  considers 
that  any  repair  of  any  cracked  PSE 
without  the  required  DTA  can  only  be 
considered  temporary,  and  will 
eventually  need  to  be  coordinated  with 
the  Manager  of  the  Los  Angeles  AGO.  A 
PSE  structure  on  which  repairs  are 
made  without  the  required  DTA  and  not 
coordinated  with  the  manufacturer  and 
the  Los  Angeles  AGO,  becomes  a 
“discrepant  PSE”  when  the  time  arrives 
for  that  PSE  to  be  re-inspected.  In  these 
cases,  the  repair  may  need  to  be 
removed  or  reworked  at  a  later  time.  In 
either  case,  the  Manager  of  the  Los 
Angeles  AGO  must  ensure  that  all 
repairs  of  cracked  PSE’s  comply  with 
the  requirements  of  AD  94-03-01,  as 
well  as  with  the  requirements  of  this 
final  rule. 

Most  methods  of  repair  specified  in 
the  DG-9  SRM  or  in  relevant  service 
bulletins,  or  Designated  Engineering 
Representative  (DER)-designed  repairs, 
do  not  Include  a  continuing  inspection 
program  to  ensure  that  the  repair  is 
inspected  at  the  same  level  of  safety  as 
the  original  PSE  structure.  A  DTA  can 
be  done  most  easily  at  the  time  of  repair, 
rather  than  at  a  later  date  when  tbe 
details  of  tlie  repair  may  be  hard  to 
obtain  and,  undoubtedly,  would  be 
more  costly.  Gurrently,  the  Manager  and 
staff  of  the  Los  Angeles  AGO  are 
working  very  closely  with  the 
manufactmer  to  expedite  interim  repair 
approval  requests.  Such  requests  may  be 
made  under  the  provisions  of  paragraph 
(h)  of  the  final  rule. 

Request  to  Include  Gorrosion 
Inspections 

Another  commenter  requests  a 
revision  to  proposed  paragraphs  (a)  and 
(b)  to  include  inspections  to  detect 
corrosion.  The  commenter  states  that 
proposed  paragraphs  (a)  and  (b),  as  well 
as  AD  90-18-03  only  require 
infections  to  detect  cracking. 

The  FAA  does  not  concur  that 
revision  is  necessary.  NOTE  4  of  the 
final  rule  (which  was  designated  NOTE 
2  in  the  proposal)  and  the  Note 
following  paragraph  A.l.  of  AD  90-18— 
03  state  that  corrective  action  is 
required  for  discrepancies  other  than 
cracking.  Additionally,  on  May  24, 

1993,  the  FAA  issued  AD  92-22-08  Rl, 
amendment  39-8591  (58  FR  32281,  June 


9, 1993),  which  requires  the 
implementation  of  a  corrosion 
prevention  and  control  program. 
Therefore,  the  FAA  finds  that  it  is 
unnecessary  to  include  in  this  final  rule 
any  additional  inspections  to  detect 
corrosion. 

Request  for  Glarification  of 
Requirements  of  Service  Bulletin  55-31 

The  same  commenter  requests  a 
revision  to  the  proposal  to  clarify  the 
requirements  specified  in  McDonnell 
Douglas  DG-9  Service  Bulletin  55—31, 
which  is  referenced  in  SARD,  Revision 
B.  The  commenter  notes  that  confusion 
may  arise  because  Service  Bulletin  55- 
31  is  listed  in  various  sections  of  SARD, 
Revision  B. 

The  FAA  concurs.  Service  Bulletin 
55-31  is  listed  in  Table  2.3  and  Table 
2.4  of  SARD,  Revision  B.  Paragraph  (b) 
of  the  final  rule  requires  inspections  of 
aircraft  structure  specified  in  Table  2.3 
or  2.4  of  SARD,  Revision  B,  while 
paragraph  (e)  of  the  final  rule  requires 
modifications  of  aircraft  structure 
specified  in  Table  2.3  or  2.4  of  SARD, 
Revision  B.  A  new  NOTE  7  has  been 
added  to  the  final  rule  to  clarify  that  the 
revisions  of  the  service  bulletins  that  are 
listed  under  “Recommended 
Modification”  are  acceptable  for 
inspections  performed  prior  to  the 
effective  date  of  the  final  rule. 
Additionally,  NO'TE  8  of  the  final  rule 
(which  was  designated  NOTE  5  in  the 
proposal)  provides  additional 
clarification  by  stating  that  only  those 
revision  levels  of  the  service  bulletins 
listed  in  Tables  2.3  and  2.4  are 
acceptable  for  compliance  with  the 
modification  requirements  of  the  final 
rule.  Therefore,  the  inspections 
described  in  Service  Bulletin  55-31  are 
required  to  be  performed  in  accordance 
with  Revision  4,  and  the  modifications 
are  required  to  be  accomplished  in 
accordance  with  Revision  3  or  Revision 
4  of  Service  Bulletin  55-31. 

Request  to  Delete  FAA* Approval  of 
Repair  Methods 

One  commenter  requests  a  revision  to 
paragraph  (c)  of  the  proposal,  which 
requires  repair  of  cracks  prior  to  further 
flight  in  accordance  with  a  method 
approved  by  the  Manager  of  the  Los 
Angeles  AGO.  The  commenter  states 
that  this  proposed  requirement  would 
impose  a  severe  hardship  on  operators 
since  most  operators  work  365  days  a 
year,  whereas,  the  Los  Angeles  AGO 
operates  on  a  standard  5-day  work 
week.  The  commenter  notes  that  this 
difference  in  hours  of  operation  creates 
a  problem  for  operators  to  obtain  FAA 
approvals  for  repair  methods.  As  an 
alternative  to  staffing  the  Los  Angeles 
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AGO  offices  24  hoius  a  day,  7  days  a 
week,  the  conunenter  suggests  that  the 
FAA  provide  its  engineers  and  managers 
in  the  Los  Angeles  AGO  with  pagers. 

The  FAA  does  not  concur.  Since 
repairs  are  only  required  when  cracks 
are  found  during  the  inspections 
required  by  this  final  rule,  the  FAA 
anticipates  that  operators  will 
accomplish  those  inspections  and 
repairs  at  a  maintenance  base  during 
regularly  scheduled  “heavy” 
maintenance  visits.  Therefore,  the  FAA 
anticipates  that  operators  will  have 
ample  time  to  obtain  approvals  horn  the 
Los  Angeles  AGO  without  adversely 
affecting  their  operations. 

Further,  the  FAA  recognizes  that  the 
required  modifications  will  necessitate  a 
large  number  of  work  hours  to 
accomplish.  However,  the  thresholds 
specified  in  the  service  bulletins 
referenced  in  SARD,  Revision  B,  were 
developed  only  after  extensive  and 
detailed  consultations  between  a  large 
number  of  operators  of  Model  EXD-Q 
series  airplanes  and  the  manufacturer. 
Among  other  things,  these  consultations 
were  conducted  in  order  to  establish 
timeframes  (for  accomplishing 
necessary  actions)  that  would  minimize 
the  economic  impacts  on  operators  to 
the  maximum  extent  possible,  while 
still  maintaining  safety  objectives. 
Gonsequently,  where  safety 
considerations  allow,  the  FAA  attempts 
to  impose  thresholds  that  generally 
coincide  with  operators’  maintenance 
schedules. 

Request  for  Glarification  of  When  To 
Repair  vs.  When  To  Modify 

The  same  commenter  also  requests 
clarification  of  the  relationship  between 
proposed  paragraph  (c)  and  proposed 
paragraph  (f).  The  commenter  points  out 
that: 

1.  Paragraph  (c)  would  require  that,  if 
any  crack  is  found  during  an  inspection, 
it  must  either  be  repaired  or  the 
applicable  terminating  modification 
must  be  installed;  and 

2.  Paragraph  (f)  would  require  that  the 
terminating  modifications  be  installed 
by  the  time  the  airplane  accumulates  a 
certain  niunber  of  landings. 

The  FAA  concurs  that  clarification  is 
warranted.  Paragraph  (c)  of  the  final  rule 
is  applicable  to  all  airplanes,  while 
paragraph  (f)  of  the  final  rule  is 
applicable  only  to  Model  DG-9-10,  -20, 
-30,  -40,  and  -50  series  airplanes  and 
G-9  (militaiy)  series  airplanes. 

Further,  the  repair  or  modification 
specified  in  paragraph  (c)  is  an  “on 
condition”  requirement;  as  such,  the 
terminating  modifications  required  by 
paragraph  (c)  of  the  final  rule  are 
required  to  be  accomplished,  prior  to 


further  flight,  on  the  condition  that 
cracking  is  found.  Paragraph  (f)  of  the 
final  rule,  on  the  other  hand,  requires 
the  eventual  modification  of  all 
applicable  airplanes  (prior  to  the 
accumulation  of  100,000  total  landings), 
regardless  of  whether  or  not  cracking 
has  been  found. 

Request  for  Glarification  of  the  Rule’s 
Relationship  to  Modification 
Requirements  of  Other  Related  AD’s 

The  same  commenter  points  to  an 
inconsistency  that  may  exist  between 
several  existing  AD’s  that  reference 
various  service  bulletins  (that  are 
referenced  in  SARD,  Revision  B)  and 
NOTE  6  of  the  proposal.  The  commenter 
states  that  a  majority  of  the  service 
bulletins  referenced  in  SARD,  Revision 
B,  that  describe  procedures  for 
inspections,  are  required  currently  by 
various  other  existing  AD’s.  However, 
those  AD’s  do  not  provide  for 
termination  of  those  inspections  by 
accomplishing  the  modifications 
described  in  those  service  bulletins. 
Therefore,  the  commenter  questions  the 
intent  of  NOTE  6  of  the  proposal,  which 
states  that  the  modifications  required  by 
paragraphs  (d)  and  (e)  of  the  proposal  do 
not  terminate  the  inspection 
requirement  of  other  related  AD’s  unless 
those  other  related  AD’s  specifically 
state  so. 

The  FAA  does  not  find  any 
inconsistencies  between  proposed 
NOTE  6,  which  is  now  designated  as 
NOTE  14  in  the  final  rule,  and  the 
requirements  of  other  related  AD’s.  The 
NOTE  clearly  specifies  that  a 
modification  required  by  this  final  rule 
does  not  automatically  terminate 
inspections  required  by  another  AD, 
unless  that  other  AD  specifically  states 
that  the  modification  does  constitute 
terminating  action  for  that  AD’s 
inspection  requirements  (or  unless  this 
final  rule  specifically  states  that  the 
modification  constitutes  terminating 
action  for  another  AD). 

Request  for  Alternatives  to 
Modifications 

Further,  the  same  commenter 
supports  the  proposed  modifications 
specified  in  paragraph  (e)  of  the 
proposal,  but  only  in  cases  where: 

1.  A  superior  inspection  technique  is 
not  subsequently  developed; 

2.  There  is  no  record,  worldwide,  of 
subsequent  cracking  of  aircraft  structure 
that  has  had  terminating  action 
modification  incorporated; 

3.  Test  data  and  service  experience 
support  that  the  terminating  action 
modification  is,  without  a  doubt, 
effective;  and 


4.  The  accomplishment  of  the 
modification  would  not  pose  the  threat 
of  rework  included  damage/error,  as 
evidenced  by  historical  catastrophic 
failures. 

When  these  conditions  do  not  exist, 
the  commenter  requests  that  the  FAA 
consider  alternatives  to  the  proposed 
modifications. 

Since  the  commenter  did  not  provide 
the  specifics  for  any  kind  of  alternative, 
the  FAA  infers  that  the  commenter  is 
requesting  that  the  proposed  inspections 
of  paragraph  (b)  be  continued 
repetitively,  without  terminating 
modifications.  In  that  case,  the  FAA 
does  not  concur.  The  FAA  has 
determined  that  the  degree  of  assurance 
necessary  as  to  the  adequacy  of 
inspections  needed  to  maintain  the 
safety  of  the  aging  transport  airplane 
fleet,  coupled  wiffi  a  better 
imderstanding  of  the  human  factors 
associated  wiffi  numerous  repetitive 
inspections,  has  caused  the  FAA  to 
place  less  emphasis  on  repetitive 
inspections  and  more  emphasis  on 
design  improvements  and  material 
replacement.  Thus,  in  lieu  of  its 
previous  position  of  allowing  continual 
inspection,  and  repair  or  modification 
on  condition  if  cracking  is  found,  the 
FAA  has  decided  to  require.  Whenever 
practicable,  airplane  modifications  that 
remove  the  source  of  the  particular 
aging  phenomena. 

Request  to  Supersede  AD  88-24-08  R2 

One  commenter  requests  that  the 
proposal  be  revised  by  deleting  the 
requirements  of  proposed  paragraph  (f), 
and  including  those  requirements  in  AD 
88-24-08  R2,  amendment  39-6469  (55 
FR  1002,  January  11, 1990).  The 
commenter  notes  that  proposed 
paragraph  (f)  refers  to  McDonnell 
Douglas  D^9  Service  Bulletin  53-230, 
Revision  1,  dated  January  12, 1993; 
while  AD  88-24-08  R2  refers  to  ^ 
McDonnell  Douglas  DG-9  Alert  Service 
Bulletin  A53-230,  Revision  3.  dated 
September  28, 1989.  The  commenter 
states  that  superseding  AD  88-24-08  R2 
would  ease  the  administrative  burden 
on  operators,  in  lieu  of  superseding  the 
proposal  whenever  the  manufacturer 
issues  new  revisions  of  any  of  the 
service  bulletins  that  are  referenced  in 
the  SARD.  , 

The  FAA  does  not  concur.  The 
modifications  (specified  in  Service 
Bulletin  53-230  and)  required  by 
paragraph  (f)  of  the  final  rule  terminate 
the  inspections  (sp)ecified  in  Alert 
Service  Bulletin  A53-230  and)  required 
by  AD  88-24-08  R2.  Alert  Service 
Bulletin  A53-230  does  not  specify 
procedures  for  termination  of  the 
inspections  described  in  that  service 
bulletin.  Whereas,  Service  Bulletin  53- 
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230  describes  procedures  for 
modifications  of  the  fuselage  fiames 
between  LN’s  lOL  and  lOR  at  various 
overwing  stations  between  Y=484,000 
and  Y=&51.000.  As  explained  in 
paragraph  (f)  of  the  final  rule, 
accomplislunent  of  the  modifications 
specified  in  Service  Bulletin  53-230 
terminates  the  inspection  requirements 
of  AD  88-24-08  R2.  Fmrther,  as  stated 
in  the  Discussion  section  of  the 
preamble  to  the  notice,  although  Service 
Bulletin  53-230  was  not  included  in 
SARD,  Revision  B,  the  FAA  concurs 
with  the  recommendations  of  the 
Airworthiness  Assurance  Working 
Group  (AAWG),  which  recommended 
that  modifications  described  in  it  be 
made  mandatory  in  order  to  prevent 
structmal  degradation  of  the  fleet. 
Therefore,  the  FAA  finds  it  appropriate 
to  include  Service  Bulletin  53-230  in 
the  modification  requirements  of  the 
final  rule. 

However,  the  FAA  will  consider 
issuing  separate  rulemaking  actions, 
including  supersedure  of  existing  AD’s, 
whenever  the  manufacturer  issues  new 
revisions  to  the  service  bulletins 
referenced  in  those  AD’s. 

Request  To  Delete  Redundant  Language 
Concerning  Terminating  Modifications 

One  commenter  asserts  that  proposed 
paragraph  (g)  is  redundant  to  proposed 
paragraphs  (a)  and  (b),  which  state  that 
the  modifications  in  the  service 
bulletins  terminate  the  inspection 
requirements.  From  this  comment,  the 
FAA  infers  that  the  commenter  is 
requesting  the  deletion  of  proposed 
paragraph  (g),  which  states  that 
accomplishment  of  certain 
modifications  terminates  certain 
inspection  requirements.  The  FAA 
concurs.  Proposed  paragraph  (g)  has 
been  deleted  from  &e  final  rule. 

Request  for  Explanation  for  the 
Exclusion  of  Certain  Service  Bulletins 

This  same  commenter  requests  that 
proposed  rule  be  revised  to  include  an 
explanation  as  to  why  MD-80  Service 
Bulletins  53-186  (which  is  referenced  in 
Tables  2.1  and  2.2  of  SARD,  Revision  B) 
and  53-216  (which  is  referenced  in 
Table  2.2  of  SARD,  Revision  B)  are 
excluded  from  the  proposed 
requirements.  The  FAA  concurs  and 
acknowledges  that  the  reason  for 
excluding  foese  service  bulletins  from 
the  requirements  of  the  final  rule  was 
omitted  unintentionally.  AD  94-08-04, 
amendment  39-8875  (59  FR  18952, 
April  21, 1994)  requires  inspections  to 
detect  cracking  in  the  skin  and  doublers 
around  the  upper  anticollision  light 
cutout,  and  repair,  if  necessary;  and 
stress  coining  the  plate  nut  clearance 


holes;  which  are  specified  in  those 
service  bulletins,  "nierefore,  paragraph 
(g)  of  the  final  rule  [which  was 
designated  paragraph  (h)  in  the 
proposal]  has  bmn  revised  to  state  that 
AD  94-08-04  addre.sses  the  actions 
specified  in  Service  Bulletins  53-186 
and  53-216;  it  Is  for  this  reason  that  the 
actions  specified  in  those  service 
bulletins  are  excluded  from  the 
requirements  of  the  final  rule. 

Along  this  same  line,  the  FAA  finds 
that  the  actions  specified  in  DC-9 
Service  Bulletin  54-30  are  excluded 
firom  the  requirements  of  the  final  rule 
-since  AD  77-14-19,  amendment  39- 
2971  (42  FR  36811,  July  18, 1977), 
already  addresses  the  actions  specified 
in  that  service  bulletin.  AD  77-14-19 
requires  repetitive  inspections  to  detect 
fatigue  craving  of  the  engine  pylon 
front  spar  attachments  and  upper  cap; 
and  modification  of  cracked  structure. 
Procedures  for  these  actions  are 
described  in  DC-9  Service  Bulletin  54- 
30.  Paragraph  (g)  of  tbe  final  rule  has 
been  revised  to  reflect  tbis  change. 

The  FAA  also  finds  that  the  actions 
specified  in  DC-9  Service  Bulletins  27— 
196  and  27-250  are  excluded  from  the 
requirements  of  the  final  rule  since  AD 
92-11-10,  amendment  39-8260  (57  FR 
27149,  Jxme  18, 1992),  already  addresses 
the  actions  specified  in  these  service 
bulletins.  AD  92-11-10  requires 
repetitive  inspections  to  detect  cracking 
of  the  forward  slat  drive  drums’ 
bellcrank  shafts,  and  replacement,  as 
applicable.  Procedures  for  these  actions 
are  described  in  DC-9  Service  Bulletins 
27-196  and  27-50.  Paragraph  (g)  of  the 
final  rule  has  been  revised  accordingly. 

The  FAA  also  finds  that  the  actions 
specified  in  DC-9  Service  Bulletins  57- 
125  and  57-148  are  excluded  from  the 
requirements  of  the  final  rule  since  AD 
96-01-05,  amendment  39-9481  (61  FR 
2403,  January  26, 1996),  already 
addresses  the  actions  specified  in  those 
service  bulletins.  DC-9  Service  Bulletin 
57-125  describes  procedures  for 
replacement  of  the  attach  fittings  of  the 
main  landing  gear  (MLG);  and  DC-9 
Service  Bulletin  57-148  describes 
procedures  for  inspection  and 
modification  of  the  attach  fittings  of  the 
MLG.  Since  these  actions  currently  are 
required  by  AD  96-01-05,  paragraph  (g) 
of  the  final  rule  has  been  revised  to 
exclude  these  actions. 

Additionally,  paragraphs  (a),  (b),  (d), 
(e)  of  the  final  rule  have  been  revised  to 
note  the  exclusion  provision  of 
paragraph  (g)  of  the  final  rule. 


Clarification  of  Provisions  for 
Obtaining  Alternative  Methods  of 
Compliance  (AMOC) 

One  commenter  requests  further 
guidance  to  determine  exactly  when 
FAA-approval  of  an  AMOC  is  necessary. 
The  FAA  acknowledges  that  additional 
guidance  may  be  warranted,  and  has 
added  a  new  NOTE  1  to  provide  this. 
The  new  note  specifies  that,  when 
performance  of  the  requirements  of  the 
AD  is  “affected,”  an  operator  should 
apply  for  approval  of  an  AMOC  in  order 
to  show  compliance  with  the  AD.  The 
meaning  of  the  term  “affected”  can  be 
understood  by  applying  it  to  typical 
scenarios: 

One  scenario  is  when  performance  of 
the  reqmrements  of  the  AD  is  “affected” 
in  such  a  way  that  the  operator  is  unable 
to  perform  those  reqmrements  in  the 
manner  described  in  the  AD.  An 
example  of  this  is  when  an  AD  requires 
a  visual  inspection  in  accordance  with 
a  certain  service  bulletin,  but  the 
operator  cannot  perform  that  inspection 
b^ause  of  the  placement  of  a  repair 
doubler  over  the  structure  to  be 
inspected;  in  this  case,  “performance  of 
the  AD  is  affected.” 

Another  scenario  is  when  it  is 
physically  possible  to  perform  the 
requirements  of  an  AD,  but  the  results 
achieved  are  different  from  those 
specified  in  the  AD.  An  example  of  this 
is  when  an  AD  requires  a  non¬ 
destructive  test  (NDT)  inspection  in 
accordance  with  a  certain  service 
bulletin,  and  the  operator  is  able  to 
move  the  NDT  probe  over  the  specified 
area  in  the  specified  manner,  but  the 
results  are  either  meaningless  or 
inaccurate  because  of  a  repair  doubler 
placed  over  that  area;  in  this  case, 
“performance  of  the  AD  is  affected.” 

While  it  is  not  possible  to  address 
every  possible  situation,  “affected”  is 
normally  an  easy  standard  to  apply: 
either  it  is  possible  to  perform  the 
requirements  as  specified  in  the  AD  and 
achieve  the  specified  results,  or  it  is  not 
possible.  Therefore,  if  the  requirements 
of  this  AD  cannot  be  performed,  then 
operators  must  submit  a  request  for  an 
approval  of  an  AMOC  from  the  FAA,  in 
accordance  with  the  provision  of 
paragraph  (h)  of  the  final  rule. 

Any  requirement  of  an  AD,  such  as  a 
modification  or  repair  doesn’t  “affect 
performance  of  the  AD;”  it  is 
performance  of  the  AD.  Accordingly, 
every  AD  includes  a  provision  that 
states,  “Compliance  required  as 
indicated,  unless  previously  ^ 
accomplished.”  If  an  operator  performs 
such  a  requirement  before  the  AD  is 
issued,  the  FAA  is  confident  that  the 
operator  will  recognize  that  it  has 
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already  complied  with  the  AD  and  no 
further  action  (including  obtaining 
approval  of  an  AMOC)  is  required. 

Request  That  FAA  Publish  Its  Policies 
on  Granting  AMOC’s  for  Aging  Aircraft 
AD’S 

One  commenter  requests  a  revision  of 
the  proposed  rule  to  include  all  FAA 
policies  pertinent  to  granting  approvals 
of  alternative  methods  of  compliance  for 
aging  aircraft  AD’s.  The  commenter 
made  specific  reference  to  an  FAA 
memo,  dated  June  9, 1994;  which 
outlined  the  criteria  that  the  Aircraft 
Certification  Offices  (AGO)  would  be 
using  to  grant  approvals  for  alternative 
methods  of  compliance  with  the  aging 
aircraft  AD’s.  (The  subject  of  the  memo 
was  “Denial  of  Requests  for  Extended 
Compliance  Times  with  the  Aging 
Aircraft  Modification  Airworthiness 
Directives.’’)  The  commenter  notes  that 
the  FAA  has  been  inconsistent  in 
granting  approvals  of  alternative 
methods  of  compliance  for  aging  aircraft 
AD’s. 

The  FAA  does  not  concur.  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39),  “Airworthiness 
Directives,’’  is  for  the  purpose  of 
correcting  unsafe  conditions  that  may 
exist  or  develop  in  aircraft,  not  for  the 
purpose  of  publishing  FAA  policy 
decisions.  'The  FAA  points  out  that  it 
will  continue  to  use  the  criteria  outlined 
in  the  memo  referenced  by  the 
commenter  to  review  data  substantiating 
requests  for  alternative  methods  of 
compliance  to  the  aging  aircraft  AD’s  on 
a  case-by-case  basis.  Since  the 
commenter  did  not  provide  any  specific 
examples  of  inconsistencies  in  the 
approval  of  alternative  methods  of 
compliance  that  have  been  granted  by 
the  FAA,  the  FAA  cannot  address  those 
inconsistencies.  However,  the  FAA 
attempts,  to  the  maximum  extent 
possible,  to  accommodate  each 
operators’  specific  operating  conditions, 
aircraft  configiu'ations,  maintenance 
practices,  and  other  variables,  provided 
they  do  not  adversely  impact  safety. 

Requests  to  Clarify  Validity  of 
Previously  Approved  AMOC’s 

This  same  commenter  requests  a 
revision  to  the  proposal  to  indicate  that 
alternative  methods  of  compliance  that 
were  previously  approved  by  the  FAA 
for  the  modification  requirements  of 
other  related  AD’s  continue  to  be 
considered  acceptable  for  compliance 
with  the  requirements  of  the  proposal. 
The  commenter  states  that  the  proposal 
is  too  limiting  in  that  only  those 
AMOC’s  that  were  previously  approved 
for  the  requirements  of  AD  90-18-03  are 
to  be  considered  acceptable  for 


compliance  with  the  requirements  of  the 
proposal.  The  commenter  contends  that 
revising  proposed  rule  to  accept 
previously  approved  AMOC’s  would 
preclude  operators  from  needlessly 
resubmitting  additional  requests  for 
AMOC’s  for  the  inspections  and 
modifications  that  are  required  by 
proposed  paragraphs  (a),  (b),  (d),  and  (f). 

Tne  FAA  does  not  concur.  The  intent 
of  paragraph  (i)  of  the  final  rule  [which 
was  designated  paragraph  ())  in  the 
proposal]  is  to  have  approvals  for 
alternative  methods  of  compliance  to 
AD  90-18-03  remain  in  feffect  for  this 
AD.  The  inspection  requirements  of 
paragraph  (a)  of  the  final  rule  (contained 
in  Table  2.1  and  Table  2.2  of  SARD, 
Revision  A  and)  is  a  restatement  of 
paragraph  A.  of  AD  90-18-03,  and  the 
modification  requirements  of  paragraph 
(d)  of  the  final  rule  is  a  restatement  of 
paragraph  B.  of  AD  90-18-03.  However, 
other  modifications  (contained  in  Table 
2.3,  Table  2.4,  and  Table  3.1  of  SARD, 
Revision  B)  that  are  required  by  this 
final  rule  provide  for  a  higher  level  of 
safety  than  that  provided  by  other 
modifications  required  by  other  related 
AD’s.  Therefore,  alternative  methods  of 
compliance  that  were  previously 
approved  by  the  FAA  for  those  other 
related  AD’s  may  not  provide  for  an 
adequate  level  of  safety  as  that  provided 
by  the  modifications  required  by  the 
final  rule;  therefore,  they  must  be 
reviewed  individually  to  determine 
their  acceptability,  as  provided  in 
paragraph  (i)  of  the  final  rule. 

Request  that  Necessary  Parts  Be 
Available 

This  commenter  further  requests 
FAA’s  intervention  to  ensure  that  the 
manufacturer  take  no  longer  than  15 
days  to  provide  required  parts  to 
operators.  This  commenter  states  that  it 
has  taken  up  to  18  months  to  obtain 
necessary  parts  for  modifications 
required  by  AD’s.  The  FAA  cannot 
concur  widi  this  commenter’s  request, 
since  the  FAA  has  no  regulatory 
requirement  to  ensure  that 
manufacturers  of  aircraft  produce  spare 
parts  in  a  timely  manner.  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39),  “Airworthiness  Directives,’’ 
limits  the  FAA’s  authority  to  correct 
findings  of  unsafe  conditions  that  may 
exist  or  develop  in  aircraft. 

Regardless,  tne  FAA  has  verified  with 
the  manufacturer  that  parts  necessary 
for  the  modifications  required  by  the 
final  rule  will  be  available  to  operators 
upon  submission  of  a  purchase  order  to 
the  manufacturer.  Additionally,  under 
the  provisions  of  paragraph  (h)  of  the 
final  rule,  operators  may  apply  for  the 
approval  of  an  alternative  method  of 


compliance  or  adjustment  of  the 
compliance  time  if  sufficient  parts  are 
unavailable  to  operators  to  accomplish 
the  requirements  of  the  final  rule. 

Request  for  Revision  of  Cost  Estimate 
Figures 

One  commenter  requests  that  the  cost 
impact  information  of  the  proposal  be 
revised  to  reflect  the  “true  cost’’  over 
the  entire  “modification  period.’’  The 
commenter  notes  that,  in  the  proposal, 
the  costs  estimated  “over  the  initial  4- 
year  time  period,’’  depicts  an 
inaccurately  low  figure,  since  only  33 
|}ercent  of  the  service  bulletins 
referenced  in  SARD,  Revision  B, 
recommend  a  threshold  of  4  years. 

The  FAA  does  not  concur  that 
revision  is  necessary.  The  economic 
impact  information,  below,  was 
developed  with  data  provided  by  the 
manufactmrer.  In  this  case,  the  cost 
estimate  in  the  final  rule  was  developed 
by  the  McDonnell  Douglas  Corporation 
only  after  extensive  and  detailed 
consultations  with  large  numbers  of 
operators  of  Model  DC-9  and  DC-9-80 
series  airplanes.  The  FAA  acknowledges 
that  only  33  percent  of  the  service 
bulletins  referenced  in  the  SARD 
recommend  a  threshold  of  4  years;  the 
remaining  67  percent  of  the  service 
bulletins  recommend  a  threshold  based 
on  the  number  of  flight  cycles  the 
airplane  has  accumulated  or  on  the  age 
of  the  airplane.  Given  the  significant 
differences  in  operators’  usage  of  these 
airplanes,  an  accurate  assessment  of 
when  each  airplane  would  reach  that 
flight  cycle  threshold  would  be  nearly 
impossible  to  calculate  accurately. 
Additionally,  there  is  no  way  of 
knowing  how  many  airplanes  will  be 
“phased”  out  of  service  as  they 
approach  or  exceed  the  original 
economic  life  goal  of  these  airplanes. 
Therefore,  the  FAA  considers  the  4-year 
time  period  as  an  appropriate  baseline 
to  calculate  the  estimate  costs  for  all  of 
the  actions  required  by  the  final  rule. 

Additionally,  subsequent  to  the 
issuance  of  the  notice,  the  FAA 
reviewed  the  figures  it  used  in 
calculating  the  cost  of  labor  relevant  to 
accomplishing  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  finds  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $55  per 
work  hour  to  $60  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Editorial  Changes  to  the  Final  Rule 

For  purposes  of  readability,  the  FAA 
has  revised  paragraphs  (a),  (b),  (d),  and 
(e);  NOTE  10  (which  was  designated 
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NOTE  4  in  the  proposal)  and  NOTE  13 
[which  was  designated  NOTE  5  in  the 
proposal]  of  the  final  rule  to  remove  the 
parenthetical  phrase  that  describes  the 
airplanes  applicable  to  each  Table  in  the 
SARD  .  A  new  NOTE  2  has  been  added 
to  the  final  rule  to  explain  that  Tables 
2.1,  2.3,  and  3.1  of  the  SARD  are 
applicable  to  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes,  and  C-9 
(military)  series  airplanes;  and  Tables 
2.2  and  2.4  of  the  SARD  are  applicable 
to  Model  DC— 9 — 81,  — 82,  — 83,  and  — 87 
{MD-81,  -82,  -83,  and  -87)  series 
airplanes,  and  Model  MD-88  airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  892  Model 
IX}-9  and  C-9  (military)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet. 

The  FAA  estimates  that  568  Model 
DC-9  and  C-9  (military)  series  airplanes 
of  U.S.  registry  were  originally  affected 
by  AD  90-18-03.  The  requirements  of 
that  AD  were  estimated  to  take 
approximately  946  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $60  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $15,140  per  airplane. 
Based  on  these  figures,  the  FAA 
estimated  that  the  cost  impact  of  AD  90- 
18-03  on  U.S.  operators  of  Model  DC- 
9  and  C-9  (military)  series  airplanes 
will  be  $40,839,200,  or  $71,900  per 
airplane,  over  the  initial  4-year  time 
period.  (These  figures  do  not  include 
the  cost  of  downtime,  planning,  set-up, 
familiarization,  or  tool  acquisition.) 

The  FAA  estimates  that  511  Model 
DC-9  and  C-9  (military)  series  airplanes 
of  U.S.  registry  will  be  affected  by  the 
new  requirements  specified  in  this  AD. 
The  new  additional  requirements  of  this 
AD  action  will  take  approximately  638 
additional  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $37,027  per 
airplane.  Based  on  these  figiures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $38,481,877,  or  $75,307 
per  airplane,  over  a  4-year  time  period. 
(These  figures  do  not  include  the  cost  of 
downtime,  planning,  set-up, 
familiarization,  and  tool  acquisition.) 


There  are  approximately  1,090  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet. 

The  FAA  estimates  that  173  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  U.S.  registry  were 
originally  affected  by  AD  90-18-03.  The 
requirements  of  that  AD  were  estimated 
to  take  approximately  47  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $60  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $752  per  airplane.  Based 
on  these  figures,  the  FAA  estimated  that 
the  cost  impact  of  AD  90-18-03  on  U.S. 
operators  of  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
will  be  $617,956,  or  $3,572  per  airplane, 
over  the  initial  4-year  time  period. 

(These  figures  do  not  include  the  cost  of 
downtime,  planning,  set-up, 
familiarization,  or  tool  acquisition.) 

The  FAA  estimates  that  a  total  of  615 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes  of  U.S.  registry 
will  be  affected  by  the  new 
requirements  specified  in  this  AD.  This 
increase  in  the  number  of  affected 
airplanes  is  due  to  various  reasons, 
including  transfer  of  owmership  and  the 
fact  that  additional  airplanes  have 
accumulated  time-in-service  since  the 
issuance  of  AD  90-18-03  and  have 
reached  the  threshold  for  modification/ 
inspection.  The  new  additional 
requirements  of  this  AD  action  will  take 
approximately  13  additional  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  an  additional 
$943  per  airplane.  Based  on  these 
figures,  the  additional  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,059,645,  or  $1,723  per  airplane, 
over  a  4-year  time  period.  (These  figures 
do  not  include  the  cost  of  downtime, 
planning,  set-up,  familiarization,  or  tool 
acquisition.) 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
currently  required  or  the  newly  required 
actions  of  this  AD;  however,  it  can 
reasonably  be  assumed  that  a  majority  of 
affected  operators  have  already  initiated 
the  inspections  and  structural 
modifications  required  by  AD  90-18-03 
[retained  in  paragraphs  (a)  and  (d)  of 
this  AD]  and  many  may  have  already 
initiated  the  additional  inspections  and 
structural  modifications  in  this  new  AD 
action. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
“stand  alone”  actions.  However,  in 
actual  practice,  these  actions  for  the 


most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  minimal. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 
§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6701  (55  FR 
34704,  August  24, 1990),  and  by  adding 
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a  new  airworthiness  directive  (AD), 
amendment  39-9618,  to  read  as  follows: 

96-10-11  McDonnell  Douglas:  Amendment 
39-9618.  Docket  94-NM-92-AD. 
Supersedes  AD  90-18-03,  Amendment 
39-6701. 

Applicability:  Model  DC-9-10,  -20,  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-81),  -82  (MD-82),  -83  (MI>-83),  and 
-87  (MD-87)  series  airplanes;  Model  MD-88 
airplanes;  and  C-9  (military)  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in.the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  conditiomaddressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2:  For  purposes  of  this  AD,  references 
to  Tables  2.1,  2.3,  and  3.1  of  the  Service 
Action  Requirements  Document  (SARD)  are 
applicable  to  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  series  airplanes,  and  C-9  (military) 
series  airplafies;  and  Tables  2.2  and  2.4  of  the 
SARD  are  applicable  to  Model  DC-9-81,  -82, 
-83,  and  -87  (MD-8i,  -82,  -83,  and  -87) 
series  airplanes,  and  Model  MD-88  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  (failure,  accomplish 
the  following: 

Note  3:  Paragraph  (a)  of  this  AD  restates  the 
requirements  for  an  initial  inspection  and  the 
repetitive  inspections  contained  in  paragraph 
A.  of  AD  90-18-03.  Therefore,  for  operators 
who  have  previously  accomplished  at  least 
the  initial  inspection  in  accordance  with  AD 
90-18-03,  paragraph  (a)  of  this  AD  requires 
that  the  next  scheduled  inspection  be 
performed  within  the  specified  repetitive 
inspection  interval  after  the  last  inspection 
performed  in  accordance  with  paragraph  A. 
of  AD  90-18-03. 

(a)  Except  as  provided  by  paragraph  (g)  of 
this  AD,  within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
either  Table  2.1  or  Table  2.2  ,  as  applicable, 
of  “DC-9/MD-80  Aging  Aircraft  Service 
Action  Requirements  Document,”  McDonnell 
Douglas  Report  No.  MDC  K1572,  Revision  A, 
dated  June  1, 1990  (hereinafter  referred  to  as 
“SARD,  Revision  A”),  or  within  one 
repetitive  inspection  period  specified  in 
those  service  bulletins  after  September  24, 
1990  (the  effective  date  of  AD  90-18-03, 
Amendment  39-6701);  whichever  occurs 
later:  Inspect  to  detect  cracks  in  accordance 
with  those  service  bulletins.  Repeat  these 
inspections  thereafter  at  the  intervals 
siiecified  in  the  service  bulletins  listed  in 
either  Table  2.1,  or  Table  2.2,  as  applicable, 
of  SARD,  Revision  A,  until  the  applicable 
terminating  modification  required  by 
paragraph  (d)  of  this  AD  is  accomplished. 


Note  4:  Table  2.1  of  SARD,  Revision  A, 
includes  the  inspections  specified  in  DC-9 
Service  Bulletin  57-129,  Revision  3,  dated 
November  6, 1987.  Since  issuance  of  the 
SARD,  Revision  A,  that  service  bulletin  has 
been  re-issued  as  two  separate  service 
bulletins:' DC-9  Service  Bulletin  57-129, 
Revision  5,  and  DC-9  Service  Bulletin  57- 
200;  both  dated  November  10, 1994. 
Therefore,  accomplishment  of  both  DC-9 
Service  Bulletins  57-129,  Revision  5,  and 
57-200  is  considered  acceptable  for 
compliance  with  the  inspections  specified  in 
DC-9  Service  Bulletin  57-129,  Revision  3. 

Note  5:  The  service  bulletin  revision  levels 
list  under  “Recommended  Modification”  in 
either  Table  2.1  or  Table  2.2,  as  applicable, 
of  SARD,  Revision  A,  are  acceptable 
revisions  for  inspections  performed  prior  to 
September  24, 1994. 

(b)  Except  as  provided  by  paragraph  (g)  of 
this  AD,  within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Tables  2.3  and  3.1,  or  Table  2.4,  as 
applicable,  of  “DC-9/MD-80  Aging  Aircraft 
Service  Action  Requirements  Document,” 
McDonnell  Douglas  Report  No.  MDC  K1572, 
Revision  B,  dated  January  15, 1993 
(hereinafter  referred  to  as  “SARD,  Revision 
B”),  or  within  one  repetitive  inspection 
period  specified  in  those  service  bulletins 
after  the  effective  date  of  this  AD,  whichever 
occims  later:  Inspect  to  detect  cracks  in 
accordance  with  those  service  bulletins. 
Repeat  these  inspections  thereafter  at  the 
intervals  specified  in  the  service  bulletins 
listed  in  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable,  until  the  applicable 
terminating  modification  required  by 
paragraph  (e)  of  this  AD  is  accomplished. 

Note  6:  Accomplishment  of  the  inspections 
in  accordance  with  McDonnell  Douglas  DC- 
9  Service  Bulletin  57-129,  Revision  5,  dated 
November  10, 1994;  and  McDonnell  Douglas 
DC-9  Service  Bulletin  57-200,  dated 
November  10, 1994;  is  acceptable  for 
compliance  with  the  inspections  described  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
57-129,  Revision  3,  which  is  referenced  in 
SARD,  Revision  B. 

(1)  For  Model  DC-9-10,  -20,  -30,  -40,  -50, 
and  C-9  (military)  series  airplanes:  The 
service  bulletins  listed  in  Tables  2.3  and  3.1 
of  SARD,  Revision  B.  Or 

(2)  For  Model  DC-9-81,  -82,  -83,  -87 
(MD-81,  -82,  -83,  -87),  and  Model  MD-88 
airplanes;  The  service  bulletins  listed  in 
Table  2.4  of  SARD,  Revision  B. 

Note  7:  The  service  bulletin  revision  levels 
list  under  “Recommended  Modification”  or 
“Recommended  Inspection”  in  Tables  2.3 
and  3.1,  or  Table  2.4,  as  applicable,  of  SARD, 
Revision  B,  are  acceptable  revisions  for 
inspections  performed  prior  to  the  effective 
date  of  this  AD. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  either  accomplish  the 
applicable  terminating  modification  in 
accordance  with  paragraph  (d)  or  (e)  of  this 
AD,  or  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 


Note  8:  Detection  of  any  discrepancy,  other 
than  cracking,  necessitates  appropriate 
corrective  action  in  accordance  with  the 
provisions  of  part  43  of  the  Federal  Aviation 
Regulations  (14  CFR  part  43). 

(d)  Except  as  provided  by  paragraph  (g)  of 
this  AD,  prior  to  reaching  the  incorporation 
thresholds  listed  in  either  Table  2.1,  or  Table 
2.2,  as  applicable,  of  SARD,  Revision  A  or 
Revision  B;  or  within  4  years  after  September 
24, 1990  (the  effective  date  of  AD  90-18-03); 
whichever  occurs  later:  Accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  in  either  Table  2.1,  or 
Table  2.2,  as  applicable,  of  SARD,  Revision 
A  or  Revision  B.  Accomplishment  of  these 
modifications  constitutes  terminating  action 
for  the  applicable  inspections  required  by 
paragraph  (a)  of  this  AD. 

Note  9:  Paragraph  (d)  of  this  AD  restates 
the  modification  requirements  of  paragraph 
B.  of  AD  90-18-03.  As  allowed  by  the 
phrase,  “unless  accomplished  previously,”  if 
the  requirements  of  paragraph  B.  of  AD  90- 
18-03  have  been  accomplished  previously, 
paragraph  (d)  of  this  AD  does  not  require  that 
they  be  repeated. 

Note  10:  The  service  bulletin  revision 
levels  listed  under  “Recommended 
Modification”  in  either  Table  2.1,  or  Table 
2.2,  as  applicable,  of  SARD,  Revision  A,  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  September  24, 1994. 

Note  11:  Accomplishment  of  the 
modification  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  57-129, 
Revision  5,  dated  November  10, 1994;  and 
McDonnell  Douglas  DC-9  Service  Bulletin 
57-200,  dated  November  10, 1994;  is 
acceptable  for  compliance  with  the 
modifications  described  in  McDonnell 
Douglas  DC-9  Service  Bulletin  57—129, 
Revision  3,  which  is  referenced  in  SARD, 
Revision  A. 

(e)  Except  as  provided  by  paragraph  (g)  of 
this  AD,  prior  to  reaching  the  incorporation 
thresholds  listed  in  either  Table  2.3,  or  Table 
2.4,  as  applicable,  of  SARD,  Revision  B,  or 
within  4  years  after  the  effective  date  of  this 
AD,  whichever  occurs  later:  Accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  in  either  Table  2.3,  or 
Table  2.4,  as  applicable,  of  SARD,  Revision 
B.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
applicable  inspections  required  by  paragraph 
(b)  of  this  AD. 

Note  12:  Accomplishment  of  the 
modifications  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  57-129, 
Revision  5,  dated  November  10, 1994,  and 
McDonnell  Douglas  DC-9  Service  Bulletin 
57-200,  dated  November  10, 1994;  is 
acceptable  for  compliance  with  the 
modifications  described  in  McDonnell 
Douglas  DC-9  Service  Bulletin  57-129, 
Revision  3,  which  is  referenced  in  SARD, 
Revision  B. 

Note  13:  The  service  bulletin  revision 
levels  listed  under  “Recommended 
Modification”  in  either  Table  2.3,  or  Table 
2.4  of  SARD,  Revision  B,  are  acceptable 
revisions  for  modifications  accomplished 
prior  to  the  effective  date  of  this  AD. 
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Note  14:  The  modifications  required  by 
paragraphs  (d)  and  (e)  of  this  AD  do  not 
terminate  the  inspection  requirements  of  any 
other  AD  unless  &at  AD  specihes  that  any 
such  modification  constitutes  terminating 
action  for  those  specified  inspection 
requirements. 

(f)  For  Model  DC-9-10,  -20.  -30,  -40,  -50. 
and  C-9  (military)  series  airplanes:  Prior  to 


the  accumulation  of  100,000  total  landings, 
accomplish  the  modifications  specified  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-230,  Revision  1,  dated  January  12, 1993. 
Accomplishment  of  these  modifications 
constitute  terminating  action  for  the 
inspections  required  by  AD  88-24-08  R2, 
amendment  39-6469. 


(g)  The  McDonnell  Douglas  service 
bulletins  that  are  listed  below,  are  addressed 
in  the  following  separate  rulemaking  actions. 
Therefore,  the  actions  specified  in  these 
service  bulletins  that  are  referenced  in  the 
following  tables  of  SARD,  Revision  A  or 
Revision  B,  are  excluded  fit)m  the 
requirements  of  this  AD. 


McDonnell  Douglas  Service  Bulletin 

AD  No. 

Amendment 

No. 

3  1 

DC— 9  Service  Bulletin  54-30  . . . 

77-14-19 

39-2971 

9  1 

DC— 9  Service  Bulletin  27—196  . . . 

92-11-10 

30-8260 

2.1  . 

DC-9  Service  Bulletin  27-250  . 

92-11-10 

39-8260 

2.1  and  2.2 

MD-80  Service  Bulletin  53-186  . . . . . 

94-08-04 

39-8875 

2.2 . 

MD-80  Service  Bulletin  53-216 . . . . . 

94-08-04 

39-8875 

2.1  . 

DC-9  Service  Bulletin  57-125  . . . 

90-01-05 

39-9481 

2.3 . 

DC-9  Service  Bulletin  57-148  . 

96-01-05 

39-9481 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  15:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Los  Angeles  ACO. 

(i)  Alternative  methods  of  compliance 
previously  granted  for  AD  90-18^3, 
amendment  39-6701,  continue  to  be 
considered  as  acceptable  alternative  methods 
of  compliance  for  the  relevant  provisions  of 
this  amendment. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  “DC-9/MD-80 
Aging  Aircraft  Service  Action  Requirements 
Document,”  McDonnell  Douglas  Report  No. 
MDC  K1572,  Revision  A,  dated  June  1, 1990; 
and  in  accordance  with  “DC-9/MD-80  Aging 
Aircraft  Service  Action  Requirements 
Document,”  McDonnell  Douglas  Report  No. 
MDC  K1572,  Revision  B,  dated  January  15, 
1993,  which  contains  the  following  list  of 
effective  pages: 


Page  No. 

Revision 
letter 
shown  on 
page 

Date  shown  on 
page 

List  of  Effective 

B 

January  15, 

Pages. 

1993. 

Pages  xi  and  xii. 

The  incorporation  by  reference  of  “DC-9/ 
MD-80  Aging  Aircraft  Service  Action 
Requirements  Document,”  McDonnell 
Douglas  Report  No.  MDC  K1572,  Revision  A, 
dated  June  1, 1990,  was  approved  previously 
by  the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51  as  of  September  24, 1990  (55  FR 
34704,  August  24, 1990).  The  incorporation 
by  reference  of  “DC-9/MD-80  Aging  Aircraft 
Service  Action  Requirements  Document,” 
McDonnell  Douglas  Report  No.  MIXZ  K1572, 
Revision  B,  dated  January  15, 1993,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Dou^as  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51.(2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood,  California 
90712;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(1)  This  amendment  becomes  effective  on 
June  20, 1996. 

Issued  in  Renton,  Washington,  on  May  8, 
1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  96-12020  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-CE-20-AD;  Amendment  39- 
9619;  AD  96-10-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Aviat 
Aircraft,  Inc.  Models  S-1S,  S-1T,  S-2, 
S-2A,  S-2S,  and  S-2B  Airplanes 
(Formerly  Known  as  Pitts  Models  S- 
1S,  S-1T,  S-2,  S-2A,  S-2S,  and  S-2B 
Airplanes) 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Aviat  Aircraft,  Inc.  (Aviat) 
Models  S-1S,*S-1T,  S-2,  S-2A,  S-2S, 
and  S-2B  airplanes  that  are  equipped 
with  a  flight  control  stick  with  a  wall 
thickness  of  .035  inch.  This  action 
requires  repetitively  inspecting  the 
fli^t  control  stick  for  cracks,  and 
replacing  any  cracked  flight  control 
stick  with  one  with  a  wall  thickness  of 
.058  inch.  An  incident  on  an  Aviat 
Model  S-2A  airplane  where  the  flight 
control  stick  fractured  in  flight 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  inability  to  maneuver  the 
airplane  because  of  a  cracked  flight 
control  stick,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  ai^lane. 

DATES:  Effective  June  7, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  7, 

1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  19, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-20— AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
Ci^,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Aviat 
Aircraft,  Inc.,  The  Airport-Box  1240, 
South  Washington  Street,  Alton, 
Wyoming  83110.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CI:-20-AD,  Room  1558,  601  E.  12th 
■  Street,  Kansas  City,  Missouri  64106;  or 
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at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  Caldwell,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification 
Office,  5440  Roslyn  Street,  suite  133, 
Denver,  Colorado  80216;  telephone 
(303)  286-5683;  facsimile  (303)  286- 
5689. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

The  FAA  has  received  a  report  of  the 
flight  control  stick  fracturing  in  flight  on 
an  Aviat  Model  S-2A  airplane.  Analysis 
of  the  fractured  flight  control  stick 
revealed  fatigue  cracking  at  the  upper 
weld  above  the  pivot  bearing.  The  flight 
control  stick  in  the  referenced  incident 
had  a  wall  thickness  of  .035-inch.  If  not 
detected  and  corrected,  a  cracked  flight 
control  stick  could  result  in  the  inability 
to  maneuver  the  airplane  with 
subsequent  loss  of  control  of  the 
airplane. 

Aviat  has  issued  Service  Bulletin  (SB) 
No.  23,  dated  March  29, 1996,  which 
specifies  procedures  for  (1)  Inspecting, 
using  dye  penetrant  methods,  the  .035- 
inch  wall  diickness  flight  control  stick; 
and  (2)  installing  a  flight  control  stick 
with  a  wall  thickness  of  .058  inch. 

The  affected  airplane  bad 
accumulated  2,015  hours  time-in- 
service  (TIS)  when  the  incident 
occurred.  The  FAA  has  determined  that 
cracking  in  this  area  can  develop  after 
1,000  hours  TIS  accumulated  on  a  .035- 
inch  wall  thickness  flight  control  stick. 
All  Model  S-2A  airplanes  and  some 
Model  S-2S  airplanes  were  equipped 
with  a  .035-inch  wall  thickness  flight 
control  stick  at  manufacture.  Models  S- 
IS,  S-lT,  S-2,  S-2B  and  certain  Model 
S— 2S  airplanes  were  manufactured  with 
control'sticks  with  a  wall  thickness 
greater  than  .035  inch,  but  could  have 
.035-inch  flight  control  sticks  installed 
through  FAA-approved  field 
modification. 

After  excunining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
the  FAA  has  determined  that  (1)  flight 
control  sticks  with  a  wall  thickness  of 
.035  inch  should  be  repetitively 
inspected  for  cracking  after  1,000  hours 
TIS;  and  (2)  AD  action  should  be  taken 
to  prevent  the  inability  to  maneuver  the 
airplane  because  of  a  cracked  flight 
control  stick,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  in  other  Aviat  S-lS,  S-lT,  S- 
2,  S-2A,  S-2S,  and  S-2B  airplanes  of 
the  same  type  design  that  are  equipped 
with  a  .035-inch  wall  thickness  flight 
control  stick,  this  AD  requires 
repetitively  inspecting  the  affected  flight 
control  stick  for  cracks,  and  replacing 
any  cracked  flight  control  stick  with  one 
with  a  wall  thickness  of  .058  inch.  This 
action  also  allows  the  option  of 
installing  a  .058-inch  wall  thickness 
flight  control  stick  as  terminating  action 
for  the  repetitive  inspection  requirement 
if  cracks  were  not  found. 
Accomplishment  of  the  required  actions 
are  in  accordance  with  Aviat  SB  No.  23, 
dated  March  29, 1996. 

Since  a  situation  exists  (possible 
inability  to  maneuver  the  airplane  with 
subsequent  loss  of  control  of  the 
airplane)  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  cpportimity  for  public 
prior  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  • 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  “Comments  to 
Docket  No.  96-CE-20-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  fi'om  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-10-12  Aviat  Aircraft,  Inc.:  Amendment 
39-9619;  Docket  No.  96-CE-20-AD. 

Applicability:  Models  S-lS,  S-lT,  S-2,  .S- 
2A,  S^2S,  and  S-2B  airplanes  (formerly 
known  as  Pitts  Models  S-lS,  S-lT,  S-2,  S- 
2A,  S-2S,  and  S-2B  airplanes),  all  serial 
numbers,  certificated  in  any  category,  that  are 
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equipped  with  a  flight  control  stick  with  a 
wall  thickness  of  .035  inch. 

Note  1:  All  Model  S-2A  airplanes  and 
some  Model  S-2S  airplanes  were  equipped 
with  a  .035-inch  wall  thickness  flight  control 
stick  at  manufacture.  Models  S— IS,  S-lT,  S- 
2,  S-2B  and  certain  Model  S-2S  airplanes 
were  manufactured  with  control  sticks  with 
a  wall  thickness  greater  than  .035  inch,  but 
could  have  .035-inch  flight  control  sticks 
installed  through  FAA-approved  field 
modification. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  initially  upon 
accumulating  1,000  hours  time-in-service 
(TIS)  or  within  the  next  25  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  as  indicated  in  the  body  of  this 
AD. 

To  prevent  the  inability  to  maneuver  the 
airplane  because  of  a  cracked  control  stick, 
which,  if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect,  using  dye  penetrant  methods, 
the  .035-inch  wall  thickness  flight  control 
stick  for  cracking  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Aviat  Service  Bulletin  (SB)  No.  23, 
dated  March  29, 1996. 

Note  3:  Aviat  SB  No.  23,  dated  March  29, 
1996,  only  references  the  Model  S-2A 
airplanes.  The  procedures  included  in  this 
service  bulletin  should  be  utilized  for  all  of 
the  airplanes  affected  by  this  AD. 

(1)  If  cracking  is  found,  prior  to  further 
flight,  replace  the  .035-inch  wall  thickness 
flight  control  stick  with  one  with  a  .058  inch 
wall  thickness  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Aviat  SB  No.  23,  dated  March  29, 
1996. 

(2)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  50  hours  TIS.  If 
cracking  is  found  during  any  repetitive 
inspection,  prior  to  further  fiight,  accomplish 
the  replacement  specified  in  paragraph  (a)(1) 
of  this  AD. 

(b)  Replacing  the  .035-inch  wall  thickness 
flight  control  stick  with  one  with  a  .058-inch 
wall  thickness  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Aviat  SB  No.  23,  dated  March  29, 
1996,  is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 
This  replacement  may  be  accomplished  at 
any  time,  and  must  be  accomplished  prior  to 
filler  flight  if  cracking  is  found  as  required 
by  paragraph  (a)(1)  of  this  AD. 


(c)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Denver  Aircraft  Certification  Office, 
5440  Roslyn  Street,  suite  133,  Denver, 
Colorado  80216.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Denver  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft'om  the  Denver  ACO. 

(e)  The  inspection  and  replacement  (if 
necessary)  required  by  this  AD  shall  be  done 
in  accordance  with  Aviat  Service  Bulletin 
No.  23,  dated  March  29, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  ffie  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  ftom  Aviat 
Aircraft,  Inc.,  The  Airport-Box  1240,  South 
Washington  Street,  Afton,  Wyoming  83110. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  (39-9619)  becomes 
effective  on  June  7, 1996. 

Issued  in  Kansas  City,  Missouri,  on  May  8, 
1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  96-12137  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-191-AD;  Amendment 
39-9623;  AD  96-10-16] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonneii 
Douglas  MD-11  Series  Airplane 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Elouglas  Model  MD-11  series  airplanes, 
that  requires  inspections  to  detect 
damage  of  the  sidewall  vent  box 
diaphragms,  and  repair,  if  necessary. 
This  amendment  also  requires  the 
eventual  installation  of  stops  on  the 
vent  box  diaphragm,  which  terminates 
the  inspection  requirements  of  the  AD. 
This  amendment  is  prompted  by  reports 


of  damage  to  sidewall  vent  box 
diaphragms,  which  can  result  in  non- 
^nctional  diaphragms  during  a  rapid 
decompression.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
buckling  of  the  floor  beams  due  to 
insufficient  air  flow  of  the  cabin 
sidewall  vent  box  diaphragms  dining 
rapid  decompression,  and  consequent 
reduction  in  the  controllability  of  the 
airplane. 

DATES:  Effecdve  June  20, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  20, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Tedinical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5338;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes  was  published  in  the 
Federal  Register  on  February  21, 1996 
(61  FR  6581).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
damage  of  the  sidewall  vent  box 
assemblies.  Initially,  that  action 
proposed  to  permit  continued  flight  if 
only  a  certain  number  of  assembleis  are 
found  to  be  damaged.  However,  once 
that  number  is  exceeded,  the  damaged 
assemblies  would  be  required  to  be 
modified,  prior  to  further  flight,  until 
the  remaining  number  of  damaged 
assemblies  does  not  exceed  a  certain 
number.  That  amendment  also  proposed 
to  require  the  eventual  installation  of 
stop  pads  for  all  vent  box  diaphragms 
and  reidentification  of  the  assemblies. 
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which,  when  accomplished,  terminates 
the  requirement  for  the  repetitive 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  123  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  39  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

To  accomplish  the  required 
inspections  will  take  approximately  2 
work  hours  per  airplane,  per  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  required  inspections  on  ^ 
U.S.  operators  is  estimated  to  be  $4,680, 
or  $120  per  airplane,  per  inspection 
cycle. 

To  accomplish  the  requried 
installation  and  reidentification  will 
take  a  total  of  approximately  270  work 
hours  per  airplane.  This  figure 
represents  3  work  hours  per  vent  box, 
and  up  to  a  maximum  of  90  vent  boxes 
on  an  airplane.  The  average  labor  rate  is 
$60  per  work  hour.  The  cost  of  reqmied 
parts  will  be  negligible;  the  parts  may  be 
fabricated  locally.  Based  on  these 
figures,  the  cost  impact  of  the  required 
installation  on  U.S.  operators  is 
estimated  to  be  $631,800,  or  $16,200  per 
airplane. 

The  cost  impact  figures  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  njle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-10-16  McDonnell  Douglas:  Amendment 
39-9623.  Docket  95-NM-191-AD. 

ApplicabHity:  Model  MD-11  series 
airplane,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-25A181,  dated 
September  28, 1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  buckling  of  the  floor  beams  due 
to  insufficient  air  flow  of  the  cabin  sidewalk 
vent  box  diaphragms  during  rapid 


decompression,  and  subsequent  loss  of 
airplane  control  capabilities,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
damage  of  the  sidewalk  vent  box  diaphragms, 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A181,  dated 
September  28, 1995.  Based  on  the  findings  of 
the  initial  inspection,  or  any  repetitive 
inspection,  accomplish  the  requirements  of 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable: 

(1)  Condition  1.  If  no  damage  is  detected: 
Repeat  the  inspection  at  intervals  not  to 
exceed  90  days. 

(2)  Condition  2.  If  damage  is  detected,  but 
the  number  of  damaged  sidewall  vent  box 
assemblies  does  not  exceed  the  applicable 
allowable  number  specified  in  Table  1  of  the 
alert  service  bulletin:  Repeat  the  inspection 
at  intervals  not  to  exceed  90  days. 

(3)  Condition  3.  If  damage  is  detected,  and 
the  number  of  damaged  vent  box  assemblies 
exceeds  the  applicable  number  specified  in 
Table  1  of  the  alert  service  bulletin:  Prior  to 
further  flight,  install  stops  on  and  re-identify 
as  many  damaged  sidewall  vent  box 
assemblies  as  necessary  so  that  the  total 
number  of  damaged  vent  box  assemblies  does 
not  exceed  the  applicable  allowable  number 
specified  in  Table  1  of  the  alert  service 
bulletin.  Accomplish  the  installation  of  the 
stops  and  reidentification  of  the  assemblies 
in  accordance  with  the  alert  service  bulletin. 
The  installation  of  stops  on  and 
reidentification  of  an  assembly  constitutes 
terminating  action  for  the  repetitive 
inspections  of  that  assembly  only.  All  other 
assemblies  must  continue  to  be  inspected 
thereafter  at  intervals  not  to  exceed  90  days. 

(b)  Within  30  months  after  the  effective 
date  of  this  AD,  install  stops  on  and 
reidentify  all  sidewalk  vent  box  assemblies 
that  do  not  already  have  stops  installed  and 
have  not  been  reidentified  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A181,  dated  September  28, 
1995.  Accomplishment  of  this  action 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspectors,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  installations  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A181,  dated  September  28,  1995.  This 
incorporation  by  reference  was  approved  by 
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the  Director  of  the  Fedoral  Register  in 
accordance  widi  5  U.S.Q  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  intern,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  OfBce  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective 
on  Jtme  20, 1996. 

Issued  in  Renton,  Washington,  on  May  9, 
1996. 

S JL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-12148  Filed  5-15-96;  8:45  am] 
BH.IJNQ  CODE  4aiO-13-M 


14  CFR  Part  39 

[Docket  No.  QS-NM-1 08-AD;  Amendment 
39-0624;  AD  96-1D-17] 

RIN  2120-AA64 

Airyvorthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  and, 

-30  Series  Airplanes  and  KC-10 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), ' 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15,  and  -30 
series  au^lanes  and  KC-lOA  (military) 
airplanes,  that  requires  inspections  to 
detect  cracks  of  the  upper  aft  mating 
bolt  hole  of  the  wing  pylon  truss 
fittings,  and  various  follow-on  actions. 
This  amendment  is  prompted  by  reports 
of  cracks  found  in  the  upper  aft  mating 
bolt  hole  of  the  wing  pylon  truss  fitting 
located  near  the  engine  forward  moimt 
on  Model  DC-10-30  series  airplanes, 
which  were  caused  by  fatigue-related 
stress.  The  actions  specified  by  this  AiD 
are  intended  to  prevent  fatigue-related 
cracking,  which  could  lead  to  failure  of 
the  fitting,  separation  of  a  portion  of  the 
engine  forward  moimt  truss  fiom  the 
pylon,  and  consequent  sepeuation  of  the 
engine  fiom  the  airplane. 

DATES:  Effective  June  20, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  20, 
1996. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Tedmical 
Publications  Business  Administration, 
Depeutment  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  Cahfomia;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15,  and  —30 
series  airplanes  and  KC-lOA  (military) 
airplanes  was  published  in  the  Federal 
Register  on  September  27, 1995  (60  FR 
49809).  That  action  proposed  to  require 
repetitive  ultrasonic  or  eddy  current 
inspections  to  detect  cracks  of  the  upper 
aft  mating  bolt  hole  of  the  wing  pylon 
truss  fittings,  and  various  follow-on 
actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  for  Extension  of  Compliance  * 
Time  for  Initial  Inspection 

One  commenter  requests  that  the 
compliance  time  for  the  initial 
inspection  be  extended  fix)m  the 
proposed  1,000  landings  to  1,200 
lanffings  for  Model  DC-10-30  series 
airplanes.  The  commenter  states  such  a 
compHance  time  would  follow  the 
recommendations  of  McDonnell 
Douglas  DC-10  Service  Bulletin  54-108, 
dated  February  9, 1995.  The  commenter 
also  questions  what  data  or  analysis  the 
FAA  used  to  justify  shortening  the 
threshold  to  1,000  landings. 

The  FAA  does  not  agree  with  the 
commenter’s  request  to  extend  the 
compliance  time.  The  FAA  points  ouL 


that  1,000  landings  is  not  the  inspection 
“threshold,”  but  a  “grace  period”  that 
was  established  to  preclude 
imnecessarily  grounding  airplanes  that 
have  exceed^  the  10,000-landing 
threshold  or  will  exceed  it  within  1,000 
landings.  In  determining  the  appropriate 
“grace  period”  for  this  action,  the  FAA 
not  only  considered  the  degree  of 
urgency  associated  with  addressing  the 
imsafe  condition,  but  the  amount  of 
time  necessary  for  operators  to 
accomplish  the  required  inspection  emd 
other  foctors  affecting  the  ability  of  the 
operators  to  comply.  In  fight  of  all  these 
factors,  the  FAA  finds  the  1,000  landing 
“grace  period”  for  initiating  the 
required  inspections  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Clarification  of  Requirements  for  T3rpe 
of  Inspection 

One  commenter  points  out  that 
proposed  paragraphs  (a)  and  (b)  indicate 
that  operators  are  to  perform  either 
ultrasonic  or  eddy  current  inspections 
to  detect  the  subject  cracking.  However, 
the  commenter  states  that  the  initial  and 
repetitive  eddy  current  inspections  are 
not  an  option  if  the  upper  aft  and/or 
middle  mating  bolt  hole(s)  have 
bushings  installed  from  previous 
rework,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  54-108, 
dated  February  9, 1995. 

The  FAA  finds  that  clarification  of 
this  point  is  necessary.  As  paragraphs 
(a)  and  (b)  of  the  proposed  rule  were 
worded,  operators  could  incorrectly 
interpret  the  requirements  as  meaning 
that  they  have  a  choice  between 
performing  an  ultrasonic  inspection  or 
an  eddy  ciirrent  inspection  for  all 
configurations  of  the  bolt  holes. 
However,  the  intent  of  those 
requirements  was  to  require  operators  to 
perform  either  an  ultrasonic  inspection 
or  an  eddy  current  inspection,  as 
appropriate,  depending  upon  the 
configuration  of  the  subject  area  and  as 
specified  in  the  service  bulletin. 
Therefore,  the  commenter  is  correct  in 
noting  that,  for  airplanes  on  which  the 
upper  aft  and  middle  mating  bolt  holes 
have  bushings  installed  from  previous 
rework  (Condition  2),  operators  must 
accomplish  the  inspection  by  using  only 
the  ultrasonic  method.  In  fight  of  this, 
the  FAA  has  revised  the  wording  of 
paragraphs  (a)  and  (b)  of  the  final  rule 
to  clarify  this. 

Clarification  of  Requirements  for 
Repetitive  Inspections 

The  same  commenter  asks  if  the 
repetitive  ultrasonic  inspection  intervals 
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are  the  same  for  bolt  hole(s)  that  have 
bushings  installed  from  previous  rework 
as  well  as  for  bolt  hole(s)  that  do  not 
have  bushings  installed. 

The  FAA  finds  that  clarification  of 
this  point  is  necessary.  The  FAA  points 
out  that,  for  certain  Model  DC-10-15, 
and  -30  series  airplanes,  and  KC-lOA 
(military)  airplanes.  Service  Bulletin 
54—108  recommends  that  the 
compliance  time  for  the  repetitive 
ultrasonic  inspections  be  accomplished 
at  intervals  of  4,000  landings  if  the  bolts 
holes  have  bushings  installed,  and  at 
intervals  of  5,000  landings  if  the  bolt 
holes  do  not  have  bushings  installed. 
However,  for  those  airplanes,  paragraph 
(b)(l)(i)  of  the  final  rule  differs  from  the 
recommendations  of  the  service  bulletin 
in  that  it  requires  a  compliance  time 
interval  of  5,000  landings,  whether  or 
not  the  bolt  boles  have  bushings 
installed.  In  developing  an  appropriate 
compliance  time  for  that  action,  the 
FAA,  along  with  McDonnell  Douglas, 
reviewed  die  damage  tolerance  analysis 
of  the  bolt  hole,  and  determined  that  the 
compliance  time  of  5,000  landings  will 
not  adversely  affect  safety.  McDonnell 
Douglas  is  planning  to  revise  Service 
Bulletin  54-108  in  the  future  to  be 
consistent  with  this  AD 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  tbe  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  376 
McDonnell  Douglas  Model  DC-10-10, 
-15,  and  -30  series  airplanes  and  KC- 
10  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  228  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$68,400,  or  $300  per  airplane,  per 
inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  tbe  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-10-17  McDonnell  Douglass: 

Amendment  39-9624,  Docket  95-NM— 
108-AD. 

Applicability:  Model  DC-10-10,  -15,  and 
-30  series  airplanes  and  KC-lOA  (military) 
airplanes;  as  listed  in  McDonnell  Douglas 
DC-10  Service  Bulletin  54—108,  dated 
February  9, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modficiation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Requried  as  indicated,  unless 
accomplished  previously. 

To  {Hevent  fetigue-related  cracking,  which 
could  lead  to  feilure  of  the  pylon  truss  fitting, 
separation  of  a  pcMtion  of  the  engine  from  the 
airplane,  accomplish  the  following: 

(a)  For  Model  DC-lD-15,  and  -30  series 
airplanes  and  KC-lOA  (military)  airplanes: 
Prior  to  the  accumulation  of  10,000  total 
landings  on  the  pylon  truss  fitting  or  within 
1,000  landings  on  the  pylon  truss  fitting  after 
the  effiective  date  of  this  AD,  whichever 
occurs  later,  perform  either  an  ultrasonic 
inspection  or  an  eddy  current  inspection,  as 
applicable,  to  detect  cracks  of  the  upp>er  aft 
mating  bolt  hole  of  the  wing  pylon  truss 
fittings,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  54-108, 
dated  February  9, 1995. 

(1)  If  no  cracks  are  detected,  repeat  the 
inspections  in  accordance  with  paragraph 
(a)(1)(i)  or  (a)(1)(ii),  as  applicable: 

(1)  If  inspecting  using  ultrasonic  techniques 
repeat  inspection  at  intervals  not  to  exceed 
5,000  landings. 

(ii)  If  inspection  using  eddy  current 
techniques,  repeat  inspection  at  intervals  not 
to  exce^  8,000  landings. 

(2)  Accomplishment  of  the  actions 
specified  in  paragraphs  (a)(2)(i),  (a)(2)(ii),  and 
(a)(2)(iii)  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (a)(1)  of  this  AD: 

(i)  Accomplish  the  preventative 
modification  in  accordance  with  Condition  1 
(bushing  not  installed).  Option  111,  or 
Condition  2  (bushing  installed).  Option  11,  of 
uie  service  bulletin,  as  applicable.  And 

(ii)  Prior  to  the  accumulation  of  10,000 
total  landings  on  the  pylon  truss  fitting 
following  accomplishment  of  the 
modification,  perform  an  ultrasonic 
inspection  to  detect  cracks  of  the  upper  aft 
mating  bolt  hole  of  the  wing  pylon  truss 
fittings,  in  accordance  with  the  service 
bulletin.  And 

(iii)  Thereafter,  repeat  the  ultrasonic 
inspection  at  intervals  not  to  exceed  5,000 
landings  on  the  pylon  truss  fitting. 

(3)  If  any  crack  is  foimd  in  the  pylon  truss 
fitting  during  any  inspection  required  by  this 
paragraph,  prior  to  further  flight,  repair  it  in 
accordance  with  the  service  bulletin.  At  the 
times  specified  in  the  service  bulletin, 
perform  follow-on  actions  in  accordance  with 
the  service  bulletin.  In  all  cases,  where  the 
service  bulletin  indicates  “contact  Douglas 
for  disposition,”  the  repair  must  be 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(b)  For  Model  DC-10-10  series  airplanes: 
Prior  to  the  accumulation  of  17,000  total 
landings  on  the  pylon  truss  fitting  or  within 
1,500  landings  on  the  pylon  truss  fitting  after 
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the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  either  au  ultrasonic 
inspection  or  an  eddy  current  inspection,  as 
applicable,  to  detect  cracks  of  the  upper  aft 
mating  bolt  hole  of  the  wing  pylon  truss 
fittings,  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  54-108, 
dated  February  9, 1995. 

(1)  If  no  cracks  are  detected,  repeat  the 
inspections  in  accordance  with  paragraph 

(b)(l)(i)  or  (b)(l)(ii),  as  applicable: 

(1)  If  inspecting  using  ultrasonic 
techniques,  repeat  the  inspection  at  intervals 
not  to  exceed  10,000  landings. 

(ii)  If  inspecting  using  eddy  current 
techniques,  repeat  the  inspection  at  intervals 
not  to  exceed  15,000  landings. 

(2)  Accomplishment  of  the  actions 
specified  in  paragraphs  (b)(2)(i),  (b)(2)(ii), 
and  (b)(2)(iii)  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (b)(1)  of  this  AD: 

(i)  Accomplish  the  preventative 
modification  in  accordance  with  Condition  1 
(bushing  not  installed).  Option  III,  or 
Condition  2  (bushing  installed).  Option  II,  of 
the  service  bulletin,  as  applicable.  And 

(ii)  Prior  to  the  acciunulation  of  18,000 
total  landings  on  the  pylon  truss  fitting 
following  accomplislment  of  the 
modification,  perform  an  ultrasonic 
inspection  to  detect  cracks  of  the  upper  aft 
mating  bolt  hole  of  the  wing  pylon  truss 
fittings,  in  accordance  with  the  service 
bulletin.  And 

(iii)  Thereafter,  repeat  the  ultrasonic 
inspection  at  intervals  not  to  exceed  10,000 
landings  on  the  pylon  truss  fitting. 

(3)  If  any  crack  is  found  in  the  pylon  truss 
fitting  during  any  inspection  required  by  this 
paragraph,  prior  to  further  flight,  repair  it  in 
accordance  with  the  service  bulletin.  At  the 
times  specified  in  the  service  bulletin, 
perform  follow-on  actions  in  accordance  with 
the  service  bulletin.  In  all  cases,  where  the 
service  bulletin  indicates  “contact  Douglas 
for  disposition,”  the  repair  must  be 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sevens  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  54-108,  dat^  February  9, 1995. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C>  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fiom  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
June  20, 1996. 

Issued  in  Renton,  Washington,  on  May  9, 
1996. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-12147  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4910-13-M 


14  CFB  Part  39 

[Docket  No.  95-NM-198-A0;  Amendment 
39-9625;  AD  96-10-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Modei 
A320-111,  -211,  -212,  and  -231  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111,  -211,  -212,  and  -231  series 
airplanes,  that  requires  removing  the 
existing  forward  pintle  nut  and  cross 
bolt  on  the  main  landing  gear  (MLG), 
and  installing  a  new  nylon  spacer  and 
cross  bolt  and  nut.  This  amendment  is 
prompted  by  results  of  fatigue  testing 
which  revealed  that  the  cross  bolt  and 
nut  in  the  forward  pintle  pin  of  the  MLG 
were  damaged  due  to  fatigue  cracking. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  collapse 
of  the  MLG. 

DATES:  Effective  Jime  20, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  20, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPL^ENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
March  6, 1996  (61  FR  8896).  That  action 
proposed  to  require  removing  the 
existing  forward  pintle  nut  and  cross 
bolt  on  the  MLG;  and  installing  a  new 
nylon  spacer  and  cross  bolt  and  nut. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  90  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  be 
supplied  by  the  parts  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $5,400, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
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accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-10-18  Airbus:  Amendment  39-9625. 

Docket  95-NM-l  98-AD. 

Applicability:  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes,  on  which 
Airbus  Modification  23573  (Airbus  Service 
Bulletin  A320-32-1119,  Revision  1,  dated 
June  13, 1994),  has  not  been  installed; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  pf  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  main  landing 
gear  (MLG)  during  landing,  due  to  failure  of 
the  forward  pintle  pin  cross  bolt,  accomplish 
the  following: 

(a)  Remove  the  existing  forward  pintle  nut 
and  cross  bolt;  and  install  a  new  nylon  spacer 
and  post-mod  cross  bolt  and  nut  of  the  MLG, 
in  accordance  with  Airbus  Service  Bulletin 
A320-32-1119,  Revision  1,  dated  June  13, 
1994,  at  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  20,000 
total  landings,  or  at  the  next  main  landing 
gear  overhaul,  whichever  occurs  first. 

(2)  Within  500  landings  after  the  effective 
date  of  this  AD. 

Note  2:  The  Airbus  service  bulletin 
references  Dowty  Aerospace  Service  Bulletin 
200-32-194,  Revision  1,  dated  October  4, 
1993,  as  an  additional  source  of  service 
information  for  accomplishment  of  these 
procediues. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  removal  and  installation  shall  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A320-32-1119,  Revision  1,  dated 
June  13, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  20, 1996. 

Issued  in  Renton,  Washington,  on  May  9, 
1996. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-12146  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  90-CE-61-AD;  Amendment  39- 
9620;  AD  96-10-13] 

RiN  2120-AA64 

Airworthiness  Directives;  the  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  Models  PA31T, 
PA31T1,  PA31T2,  and  PA31T3 
Airplanes 

AGBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  84-08-06, 
which  currently  requires  the  following 
on  certain  The  New  Piper  Aircraft,  Inc. 
(Piper)  Models  PA31T,  PA31T1, 
PA31T2,  and  PA31T3  airplanes: 
repetitively  inspecting  the  fuselage 
station  (FS)  332  bulkhead  for  cracks, 
and  reinforcing  or  replacing  the  FS  332 
bulkhead  if  cracks  are  found.  The 
Federal  Aviation  Administration’s 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  This  action  retains  the  current 
repetitive  inspections  contained  in  AD 
84-08-06,  and  requires  incorporating  a 
stabilizer  forward  spiar  attachment 
bulkhead  reinforcement  kit  or  installing 
a  reinforced  bulkhead  assembly  as 
terminating  action  for  the  repetitive 
inspection  requirement.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  structural  failure  of  the 
horizontal  stabilizer  and  the  aft  fuselage 
attachment  caused  by  cracks  in  the  FS 
332  bulkhead,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Effective  June  27, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  90- 
CE-61-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Marsh,  Aerospace  Engineer, 
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FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA31T,  PA31T1, 
PA31T2,  and  PA31T3  airplanes  was 
published  in  the  Federal  Register  on 
January  19, 1996  (61  FR  1303).  The 
action  proposed  to  supersede  AD  84- 
08-06  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  FS  332  bulkhead  for 
cracks,  reinforcing  the  FS  332  bulkhead 
(Piper  Kit  764-983)  if  any  crack  is  found 
that  does  not  exceed  certain  limits,  and 
replacing  the  bulkhead  assembly  with  a 
reinforced  bulkhead  assembly  (part 
number  45583-16  or  45583-17)  if  any 
crack  is  found  that  exceeds  certain 
limits;  and  (2)  require  incorporating  a 
stabilizer  forward  spar  attadiment 
bulkhead  reinforcement  (Piper  Kit  764- 
983)  or  a  reinforced  bulkhead  assembly 
(part  number  45583-16  or  45583-17)  as 
terminating  action  for  the  repetitive 
inspection  requirement. 

Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Piper  Service  Bulletin  No.  773A, 
dated  May  3, 1984.  The  incorporation  of 
Piper  Kit  764-983  would  be 
accomplished  in  accordance  with  the 
instructions  to  this  kit  (Revised  June  18, 
1990),  and  the  reinforced  bulkhead 
installations  would  be  accomplished  in 
accordance  with  the  applicable 
maintenance  manual. 

Interested  persons  have  been  afforded 
an  opportimity  to  peulicipate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA’s 
determination  of  the  cost  to  the  public.  ' 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  736  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 


60  workhours  per  airplane  to 
accomplish  the  required  replacement, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $782  per  airplane.  Based 
on  these  figmres,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $3,225,152  or  $4,382  per  airplane. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  accomplished  die  required 
replacement. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  enough 
owners/operators  to  equip  348  of  the 
afiected  airplanes.  Assuming  that  each 
set  of  parts  has  been  installed  on  an 
affected  airplane,  the  cost  impact  of  this 
AD  upon  U.S.  owners  operators  of  the 
affected  airplanes  is  reduced  by 
$1,524,936  from  $3,225,152  to 
$1,700,216. 

The  FAA’s  Aging  Commuter  Class 
Aircraft  Policy 

This  AD  is  part  of  the  FAA’s  aging 
commuter  class  airplane  policy,  which 
briefly  states  that,  when  a  modificadon 
exists  that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 
incorporated. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  388  affected 
airplanes  (736  affected  airplanes — 348 
sets  of  parts  distributed)  that  will  be 
affected  by  the  required  modification 
AD  are  operated  in  various  types  of  air 
transportation.  This  includes  scheduled 
passenger  service,  air  cargo,  and  air  taxi. 

This  AD  allows  600  hoiua  time-in¬ 
service  (TIS)  after  the  effective  date  of 
this  AD  before  mandatory 
.accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in  air 
transportation  is  between  25  to  40  hours 
ns  per  week.  Based  on  these  figures, 
operators  of  commuter-class  airplanes 
involved  in  commercial  operation  will 
have  to  accomplish  the  required 
modification  within  four  to  six  months 
after  this  AD  becomes  effective.  For 
private  owners,  who  typically  operate 
between  100  to  200  hours  TIS  per  year, 
this  will  allow  three  to  six  years  before 
the  required  modification  will  be 
mandatory. 

The  FAA  established  the  600  hours 
ns  replacement  compUance  time  based 
on  its  engineering  evaluation  of  the 
problem.  Among  the  issues  examined  in 
this  engineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 


difficulty  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if 
cracks  occxured  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usually,  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD’s  affecting  aging 
commuter-class  airplanes  upon  the 
accumulation  of  a  certain  number  of 
hoxu:s  TIS  on  the  airplane.  For  this 
action,  the  FAA  is  mandating  the 
modification  for  all  operators  “within 
the  next  600  hours  TIS  after  the  effective 
date  of  this  AD.”  The  total  TIS  levels  of 
the  airplane  fleet  vary  from  under  1,000 
hours  TIS  to  over  5,000  hours  TIS,  and 
annual  accumulation  rates  vary  from  50 
hours  TIS  to  over  1,000  hours  TIS. 
Establishing  a  long-term  set  compliance 
time  of  hours  TIS  accumulated  on  Piper 
Models  PA31T,  PA31T1,  PA31T2,  and 
PA31T3  airplanes  (such  as  5,000  hours 
TIS)  imposes  an  imdue  burden  on  the 
manufacturer  of  having  to  maintain  a 
supply  of  replacement  parts  for  the 
entire  fleet  when  many  airplanes  in  the 
fleet  may  never  reach  this  compliance 
time. 

Instead,  the  FAA  believes  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  six  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
600  hours  after  the  effective  date  of  the  - 
AD.  The  FAA  has  determined  that  the 
compliance  time  of  this  rule  provides 
the  level  of  safety  required  for 
commuter  air  service  while  still 
minimizing  the  impact  on  the  private 
airplane  owners  of  Piper  Models  PA31T, 
PA31T1,  PA31T2,  and  PA31T3 
airplanes. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
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contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  DSC  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
84-08-06,  Amendment  39-4851,  and  by 
adding  a  new  AD  to  read  as  follows: 

96-10-13  The  New  Piper  Aircraft,  Inc. 
(formerly  Piper  Aircraft  Corporation): 
Amendment  39-9620;  Docket  No.  90- 
CE-61-AD.  Supersedes  AD  84-08-06, 
Amendment  39-4851. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certiftcated  in  any 
category,  that  do  not  have  either  Piper  Kit 
764—983  (stabilizer  forward  spar  attachment 
bulkhead  reinforcement)  incorporated  at 
Fuselage  Station  (FS)  332  or  have  a  part 
number  (P/N)  45583-16  or  P/N  45583-17 
bulkhead  assembly  installed: 


Models  * 

Serial  No. 

PA31T  . 

31T-7400002  through  31T- 
8120104. 

PA31T1  . 

31T-7804001  through  31T- 
8104101,  31T-8304003,  and 
31T-1 104004  through  31T- 

1104007. 

PA31T2  . 

31T-8166001  through  31T- 
8166032,  31T-8166034 
through  31T-8166065,  31T- 
8166067  through  31 T- 
8166071,  and  31T-816t)073 
through  31 T-81 66075. 

PA31T3  . 

31T-8275001,  31T-8275003 
through  31T-8275012,  31T- 
8275014  through  31 T- 
8275017,  31T-8275025,  and 
31T-6375001  through  31T- 
8375005. 

Note  1:  This  AD  applies  to  each  airplane 
identifted  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modiftcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the 
horizontal  stabilizer  and  the  aft  fuselage 
attachment  caused  by  cracks  in  the  FS  332 
bulkhead,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  84-08-06),  and 
thereafter  at  intervals  not  to  exceed  200  Hours 
ns  until  the  modification  required  by 
paragraph  (c),  (d),  or  (e)  of  this  AD  is 
incorporated,  inspect  (using  dye  penetrant 
methods)  the  FS  332  bulkhead  for  cracks. 
Accomplish  the  inspections  in  accordance 
with  the  INSTRUCrnONS  section  of  Piper 
Service  Bulletin  (SB)  No.  773A,  dated  May  3, 
1984. 

(b)  The  initial  dye  penetrant  inspection 
type  must  be  utilized  for  all  fuhue  repetitive 
inspections.  Dye  penetrant  inspection  types 
consist  of  Type  I:  fluorescent;  Type  II;  non- 
fluorescent  or  visible  dye;  and  Type  III;  dual 
sensitivity. 

(c)  If  cracks  are  found  during  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AD  and  no  crack  exceeds  the  limitations 
specified  in  Piper  SB  No.  773A,  dated  May 
3, 1984,  prior  to  further  flight,  repair  the 
cracks  in  accordance  with  Piper  SB  No. 

773A,  dated  May  3, 1984,  and  reinforce  the 
FS  332  bulkhead  by  incorporating  Piper  Kit 
764-983  in  accordance  with  the  instructions 
to  Piper  Kit  764-983,  Revised  June  18, 1990. 

(d)  If  cracks  are  found  during  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AD  and  any  crack  exceeds  the  limitations 
specified  in  Piper  SB  No.  773A,  dated  May 
3, 1984,  prior  to  further  flight,  replace  the 
bulkhead  assembly  with  a  reinforced 
bulkhead  assembly,  P/N  45583-16  or  P/N 
45583-17.  Accomplish  this  replacement  in 
accordance  with  the  applicable  maintenance 
manual. 

(e)  Upon  the  accomplishment  of  the  third 
repetitive  inspection  required  by  this  AD 
(600  hours  TIS  after  the  effective  date  of  this 
AD),  unless  already  accomplished  as 
required  by  paragraph  (c)  or  (d)  of  this  AD, 
accomplish  one  of  the  following,  as 
applicable: 

(1)  If  cracks  are  found  and  no  crack 
exceeds  the  limitations  specifted  in  Piper  SB 
No.  773A,  dated  May  3, 1984,  repair  the 
cracks  in  accordance  with  Piper  SB  No. 

773A,  dated  May  3, 1984,  and  reinforce  the 
FS  332  bulkhead  by  incorporating  Piper  Kit 
764-983  in  accordance  with  the  instructions 
to  Piper  Kit  764-983,  Revised  June  18, 1990; 

(2)  If  cracks  are  found  and  any  crack 
exceeds  the  limitations  specified  in  Piper  SB 
No.  773A,  dated  May  3, 1984,  replace  the 
bulkhead  assembly  with  a  reinforced 


bulkhead  assembly,  P/N  45583-16  or  P/N 
45583-17,  in  accordance  with  the  applicable 
maintenance  manual;  or 

(3)  If  no  cracks  are  foimd,  either  reinforce 
the  FS  332  bulkhead  by  incorporating  Piper 
Kit  764-983  in  accordance  with  the 
instructions  to  Piper  Kit  764-983,  Revised 
June  18, 1990;  or  replace  the  bulkhead 
assembly  with  a  reinforced  bulkhead 
assembly,  P/N  45583-16  or  P/N  45583-17,  in 
accordance  with  the  applicable  maintenance 
manual. 

(f)  Incorporating  Piper  Kit  764-983  or 
installing  reinforced  bulkhead  assembly,  P/N 
45583—16  or  P/N  45583-17,  as  required  by 
paragraphs  (c)  and  (d)  or  (e)  of  this  AD  is 
considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  Coll^ 
Park,  Georgia  30337-2748.  The  request  sh^l 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Atlanta  ACO. 

Note  3:  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  84-08-06 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(i)  The  inspections  and  possible  repair 
required  by  this  AD  shall  be  done  in 
accordance  with  Piper  Service  Bulletin  No. 
773A,  dated  May  3, 1984.  The  reinforcement 
required  by  this  AD  shall  be  done  in 
accordance  with  the  instructions  to  Piper  Kit 
764-983,  Revised  June  18, 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(j)  This  amendment  (39-9620)  supersedes 
AD  84-08-06,  Amendment  39-4851. 

(k)  This  amendment  (39-9620)  becomes 
effective  on  June  27, 1996. 

Issued  in  Kansas  City,  Missouri,  on  May  8, 
1996. 

Hmry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

IFR  Doc.  96-12141  Filed  5-15-96;  8:45  am) 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animai  Drugs  For  Use  In  Animal 
Feed;  Halofuginone  Hydrobromide  and 
Bambermycins 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoechst- 
Roussel  Agri-Vet  Co.  The  NADA 
provides  for  using  approved  single 
ingredient  Type  A  medicated  articles  to 
m^e  Tyjje  C  medicated  turkey  feeds 
containing  halofuginone  hydrobromide 
and  bambermycins. 

EFFECTIVE  DATE:  May  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  McCormack,  Center  For 
Veterinary  Medicine  (HFV— 128),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1607. 

SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co.,  P.O.  Box  2500, 
Route  202-206,  Somerville,  NJ  08876- 
1258,  filed  NADA  140-918  which 
provides  for  use  of  approved  Stenorol® 
(2.72  grams  (g)  of  halofuginone 
hydrobromide  activity  per  pound)  and 
approved  Flavomycin®  (4  and  10  g  of 
bambermycins  activity  per  pound)  Type 
A  medicated  articles  to  make  Type  C 
medicated  turkey  feeds  containing  1.36 
to  2.72  g  of  halo^ginone  hydrobromide 
and  2  g  of  bambermycins  per  ton.  The 
Type  C  medicated  turkey  feed  is  used 
for  prevention  of  coccidiosis  caused  by 
Eimeria  adenoides,  E.  meleagrimitis, 
and  E.  gallopavonis,  and  for  increased 
rate  of  weight  gain  in  growing  turkeys. 
The  NADA  is  approved  as  of  May  16, 
1996,  and  the  regulations  are  amended 
in  21  CFR  558.265  by  adding  new 
paragraph  (c)(2)(iii)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  approval  is  for  use  of  single 
ingredient  Type  A  medicated  articles  to 
m^e  Type  C  medicated  feeds. 
Halofuginone  hydrobromide  is  a 
Catagory  II  drug  which,  as  provided  in 
21  CFR  558.4,  requires  an  approved 
form  FDA  1900  for  making  a  Type  C 
medicated  feed.  Therefore,  use  of 
halofuginone  hydrobromide  and 
bambermycins  Type  A  articles  to  make 
Type  C  medicated  turkey  feeds  as  in 
NADA  140-918  requires  an  approved 
form  FDA  1900. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  approval  of 
this  application  qualifies  for  3  years  of 
marketing  exclusivity  beginning  May 
16, 1996,  because  the  application 
contains  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies)  or 
human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 

The  agency  has  determined  imder  21 
CFR  25.24  (d)(l)(ii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Ck)smetic  Act  (21  U.S.C. 
360b,  371). 

2.  Section  558.265  is  amended  by 
adding  new  paragraph  (c)(2)(iii)  to  read 
as  follows: 

§  558.265  Halofuginone  hydrobromide. 
***** 

(c)  *  *  * 

(2)  *  *  * 

(iii)  Amount  per  ton.  1.36  to  2.72 
grams  of  halofuginone  hydrobromide 
plus  2  grams  of  bambermycins. 

(A)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  adenoides,  E.  meleagrimitis, 


and  E.  gallopavonis,  and  for  increased 
rate  of  weight  gain  in  growing  turkeys. 

(B)  Limitations.  Feed  continuously  as 
sole  ration.  Withdraw  7  days  before 
slaughter.  Do  not  feed  to  laying  chickens 
or  waterfowl.  Halofuginone 
hydrobromide  is  toxic  to  fish  and  other 
aquatic  life.  Keep  out  of  lakes,  ponds, 
and  streams.  Halofuginone 
hydrobromide  is  an  eye  and  skin 
irritant.  Avoid  contact  with  skin,  eyes, 
and  clothing. 

***** 

Dated:  May  1, 1996. 

Michael ).  Blackwell, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  96-12262  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4160-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2627 
RIN  1212-rAA77 

Disclosure  to  Participants 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
PBGC’s  regulation  on  disclosure  to 
participants  (29  CFR  part  2627)  to 
describe  changes  in  the  way  participants 
can  obtain  the  booklet  “Your 
Guaranteed  Pension.” 

EFFECTIVE  DATE:  May  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 

Attorney,  Office  of  the  General  Counsel, 
PBGC,  1200  K  Street,  NW.,  Washington, 
DC  20005-4026,  202-326-4024  (202- 
326-^179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC’s  regulation  on  disclosure  to 
participants  (29  CFR  Part  2627) 
implements  section  4011  of  ERISA. 
Section  4011  requires  certain 
underfunded  plans  to  provide  notice  to 
plan  participants  and  beneficiaries  of 
the  plan’s  funding  status  and  the  limits 
on  the  PBGC’s  guarantee.  Plans  with 
more  than  100  participants  were  first 
subject  to  the  notice  requirement  for  the 
1995  plan  year;  plans  with  100  or  fewer 
participants  will  first  be  subject  to  the 
requirement  for  the  1996  plan  year. 

The  PBGC  is  amending  the  regulation 
to  reflect  the  fact  that  the  booklet  “Your 
Guaranteed  Pension”  can  now  be 
obtained  without  charge  by  writing  to 
the  Consumer  Information  Center. 
(Previously,  the  booklet  cost  $1.25.)  The 
PBGC  also  is  amending  the  regulation  to 
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allow  plan  administrators  to  include  a 
statement  in  the  Participant  Notice  that 
the  booklet  can  be  obtained  on  the 
PBGC’s  new  Homepage  on  the  World 
Wide  Web. 

This  rule  also  makes  corresponding 
changes  to  the  Model  Participant  Notice 
(Appendix  A  to  Part  2627).  The  PBGC 
is  republishing  the  Model  Participant 
Notice  emd  the  Table  of  Maximum 
Guaranteed  Benefits  (Appendix  B  to 
Part  2617)  in  their  entireties. 

(Information  on  1996  maxiir  m 
guaranteed  benefit  amounts  as  added 
to  this  table  on  December  15, 1995  (60 
FR  64324).) 

In  light  of  the  minor  nature  of  the 
changes,  and  plan  administrators’ 
current  need  for  a  regulation  that 
includes  correct  information,  the  PBGC 
has  for  good  cause  found  that  notice  and 
public  procedure  are  unnecessary  and 
contrary  to  tlie  public  interest.  The 
PBGC  also  has  determined  for  these 
reasons  that  good  cause  exists  for 
making  these  amendments  effective 
immediately.  For  a  reasonable  time 
period,  the  PBGC  will  treat  a  plan 
administrator  that  uses  the  existing 
regulation  (including  the  existing  Model 
Participant  Notice)  as  satisfying  the 
Participant  Notice  requirements. 

The  PBGC  has  determined  that  this 
action  is  not  a  “significant  regulatory 
action’’  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  does  not  apply  (5  U.S.C.  601(2)). 

List  of  Subjects  in  29  CFR  Part  2627 
Pension  insurance,  Pensions. 
Accordingly,  29  CFR  Part  2627  is 
amended  as  follows: 

PART  2627— DISCLOSURE  TO 
PARTICIPANTS 

1.  The  authority  citation  for  part  2627 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1311. 

2.  §  2627.10,  paragraph  (h) 
introductory  text  is  republished  and 
paragraph  (b)(9)  is  revised  to  read  as 
follows: 

§  2627.1 0  Form  of  notice. 

*  It  4r  A  * 

(b)  Content.  The  Participant  Notice  for 
a  plan  year  shall  include — 

A  A  A  A  A 

'  (9)  A  statement  that  further 
information  about  the  PBGC’s  guarantee 
may  be  obtained  by  requesting  a  free 
copy  of  the  booklet  “Your  Guaranteed 
Pension”  from  Consumer  Information 
Center,  Dept.  YGP,  Pueblo,  Colorado 


81009.  The  Participant  Notice  may 
include  a  statement  that  the  booklet  may 
be  obtained  through  electronic  access 
via  the  World  Wide  Web  from  the  PBGC 
Homepage  at  http://www.pbgc.gov/ 
ygp.htm. 

A  A  A  A  A 

3.  Appendix  A  to  Part  2627  is 
amended  to  read  as  follows  (and 
Appendix  B  is  republished  for  the 
convenience  of  the  public): 

Appendix  A  to  Part  2627 — Model 
Participant  Notice 

The  following  is  an  example  of  a 
Participant  Notice  that  satisfies  the 
requirements  of  §  2627.10  when  the  required 
information  is  filled  in  (subject  to 
§§  2627.10(d)-(e),  where  applicable). 

NOTICE  TO  PARTICIPANTS  OF  [PLAN 
NAME) 

The  law  requires  that  you  receive 
information  on  the  funding  level  of  your 
defined  benefit  pension  plan  and  the  benefits 
guaranteed  by  the  Pension  Benefit  Guaranty 
Corporation  (PBGC),  a  federal  insurance 
agency. 

YOUR  PLAN’S  FUNDING 

As  of  [DATE],  your  plan  had  [INSERT 
NOTICE  FUNDING  PERCENTAGE 
(DETERMINED  IN  ACCORDANCE  WITH 
§  2627.10(c))]  percent  of  the  money  needed  to 
pay  benefits  promised  to  employees  and 
retirees. 

To  pay  pension  benefits,  your  employer  is 
required  to  contribute  money  to  the  pension 
plan  over  a  period  of  years.  A  plan’s  funding 
percentage  does  not  take  into  consideration 
the  financial  strength  of  the  employer.  Your 
employer,  by  law,  must  pay  for  all  pension 
benefits,  but  your  benefits  may  be  at  risk  if 
your  employer  foces  a  severe  financial  crisis 
or  is  in  bankruptcy. 

[INCLUDE  THE  FOLLOWING  PARAGRAPH 
ONLY  IF,  FOR  ANY  OF  THE  PREVIOUS 
FIVE  PLAN  YE.\RS,  THE  PLAN  HAS  BEEN 
GRANTED  AND  HAS  NOT  FULLY  REPAID 
A  FUNDING  WAIVER  ] 

Your  plan  received  a  funding  waiver  for 
[LIST  ANY  OF  THE  FIVE  PREVIOUS  PLAN 
YEARS  FOR  WHICH  A  FUNDING  WAIVER 
WAS  GRANTED  AND  HAS  NOT  BEEN 
FULLY  REPAID].  If  a  company  is 
experiencing  temporary  financial  hardship, 
the  Internal  Revenue  Service  may  grant  a 
funding  waiver  that  permits  the  company  to 
delay  contributions  that  fiind  the  pension 
plan. 

[INCLUDE  THE  FOLLOWING  WITH 
RESPECT  TO  ANY  UNPAID  OR  LATE 
PAYMENT  THAT  MUST  BE  DISCLOSED 
UNDER  §  2627.10(b)(6):] 

Your  plan  was  required  to  receive  a 
payment  from  the  employer  on  [LIST 
APPLICABLE  DUE  DATE(S)].  That  payment 
[has  not  been  made]  [was  made  on  [LIST 
APPLICABLE  PAYMENT  DATE(S)]]. 

PBGC  GUARANTEES 

When  a  pension  plan  ends  without  enough 
money  to  pay  all  benefits,  the  PBGC  steps  in 
to  pay  pension  benefits.  The  PBGC  pays  most 
people  all  pension  benefits,  but  some  people 
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may  lose  certain  benefits  that  are  not 
guaranteed. 

The  PBGC  pays  pension  benefits  up  to 
certain  maximum  limits. 

•  The  maximum  guaranteed  benefit  is 
[INSERT  FROM  TABLE  IN  APPENDDC  B]  per 
month  or  [INSERT  FROM  TABLE  IN 
APPENDIX  B]  per  year  for  a  65-year-old 
person  in  a  plan  that  terminates  in  [INSERT 
APPUCABLE  YEAR]. 

•  The  maximum  benefit  may  be  reduced 
for  an  individual  who  is  younger  than  age  65. 
For  example,  it  is  [INSERT  FROM  TABLE  IN 
APPENDK  B]  per  month  or  [INSERT  FROM 
TABLE  IN  APPENDIX  B]  per  year  for  an 
individual  who  starts  receiving  benefits  at 
age  55.  [IN  LIEU  OF  AGE  55,  YOU  MAY  ADD 
OR  SUBSTITUTE  ANY  AGE{S)  RELEVANT 
UNDER  THE  PLAN.  FOR  EXAMPLE,  YOU 
MAY  ADD  OR  SUBSTITUTE  THE 
MAXIMUM  BENEFIT  FOR  AGES  62  OR  60 
FROM  THE  TABLE  IN  APPENDDC  B.  IF  THE 
PLAN  PROVIDES  FOR  NORMAL 
RETIREMENT  BEFORE  AGE  65,  YOU  MUST 
INCLUDE  THE  NORMAL  RETIREMENT 
AGE.] 

[IF  THE  PLAN  DOES  NOT  PROVIDE  FOR 
COMMENCEMENT  OF  BENEFITS  BEFORE 
AGE  65,  YOU  MAY  OMIT  THIS 
PARAGRAPH.] 

•  The  maximum  benefit  will  also  be 
reduced  when  a  benefit  is  provided  for  a 
survivor. 

The  PBGC  does  not  guarantee  certain  types 
of  benefits. 

[INCLUDE  THE  FOLLOWING  GUARANTEE 
LIMITS  THAT  APPLY  TO  THE  BENEFITS 
AVAILABLE  UNDER  YOUR  PLAN.] 

•  The  PBGC  does  not  guarantee  benefits 
for  which  you  do  not  have  a  vested  right 
when  a  plan  ends,  usually  because  you  have 
not  worked  enough  years  for  the  company. 

•  The  PBGC  does  not  guarantee  benefits 
for  which  you  have  not  met  ail  age,  service, 
or  other  requirements  at  the  time  the  plan 
ends. 

•  Benefit  increases  and  new  benefits  that 
have  been  in  place  for  less  than  a  year  are 
not  guaranteed.  Those  that  have  b^n  in 
place  for  less  than  5  years  are  only  partly 
guaranteed. 

•  Early  retirement  payments  that  are 
greater  than  payments  at  normal  retirement 
age  may  not  be  guaranteed.  For  example,  a 
supplemental  benefit  that  stops  when  you 
become  eligible  for  Social  Security  may  not 
be  guaranteed. 

•  Benefits  other  than  pension  benefits, 
such  as  health  insmance,  life  insurance, 
death  benefits,  vacation  pay,  or  severance 
pay,  are  not  guaranteed. 

The  PBGC  does  not  pay  lump  sums 
exceeding  $3,500. 

WHERE  TO  GET  MORE  INFORMATION 

Your  plan,  [EIN-PN],  is  sponsored  by 
[CONTRIBUTING  SPONSOR(S)].  If  you 
would  like  more  information  about  the 
funding  of  your  plan,  contact  [INSERT 
NAME,  TITLE,  BUSINESS  ADDRESS  AND 
PHONE  NUMBER  OF  INDIVIDUAL  OR 
ENTITY]. 

For  more  information  about  the  PBGC  and 
the  benefits  it  guarantees,  you  may  request  a 
free  copy  of  “Your  Guaranteed  Pension”  by 
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writing  to  Consumer  Information  Center, 
Dept.  YGP,  Pueblo,  Colorado  81009. 

[THE  FOLLOWING  SENTENCE  MAY  BE 
INCLUDED:] 


“Your  Guaranteed  Pension”  is  also 
available  from  the  PBGC  Homepage  on  the 
World  Wide  Web  at  http://www.pbgc.gov/ 
ygp.htm. 


Issued:  [INSERT  AT  LEAST  MONTH  AND 
YEAR] 

Appendix  B  to  Part  2627 — ^Table  of 
Maximum  Guaranteed  Benefits 


The  maximum  guaranteed  benefit  for  an  individual  starting  to  receive  benefits  at  the  age  listed  below  is  the 
amount  (monthly  or  annual)  listed  below: 


If  a  plan  terminates  in — 

Age  65 

Age  62 

Age  60 

Age  55 

Monthly 

Annual 

Monthly 

Annual 

Monthly 

Annual 

Monthly 

Annual 

1995 . 

$2,573.86 

$30,886.32 

$2,033.35 

$24,400.20 

$1,673.01 

$20,076.12 

$1,158.24 

$13,898.88 

1996 . 

2,642.05 

31,704.60 

2,087.22 

25,046.64 

1,717.33 

20,607.96 

1,188.92 

14,267.04 

The  maximum  guaranteed  benebt  for  an 
individual  starting  to  receive  benefits  at  ages 
other  than  those  listed  above  can  be 
determined  by  applying  the  PBGC’s 
regulation  on  computation  of  maximum 
guaranteeable  benefits  (29  CFR  §  2621.4). 

Issued  in  Washington,  DC,  this  13th  day  of 
May,  1996. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  96-12335  Filed  5-15-96;  8:45  am] 
BILLING  CODE  7708-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  585 

Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  Bosnian  ^rt>- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations;  Suspension  of  Sanctions 
Against  the  Bosnian  Serbs 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  rule  amends  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  and  Bosnian  Serb- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations  to  authorize  prospectively 
all  transactions  with  respect  to  property 
and  interests  in  property  of  the  Bosnian 
Serb  forces  and  authorities  and  any 
dealing  by  U.S.  persons  relating  to  trade 
with  or  in,  and  the  exportation  of 
services  to,  the  areas  of  the  Republic  of 
Bosnia  and  Herzegovina  that  the 
Bosnian  Serb  forces  control. 

EFFECTIVE  DATE:  May  10,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing,  tel.: 
202/622-2480,  Dennis  P.  Wood,  Chief  of 
Compliance  Programs,  tel.:  202/622- 
2490,  or  William  B.  Hofftnan,  Chief 
Counsel,  tel.:  202/622-2410,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220. 


SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  “/GO  FAC,”  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  Acrobat™  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
dociunent  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury’s  Electronic 
Library  (“TEL”)  in  the  “Business,  Trade 
and  Labor  Mall”  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office’s  Internet  Home  Page: 
http://www.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office’s  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
touch  tone  telephone. 

Background 

On  January  16, 1996,  the  Treasury 
Department  suspended  prospectively 
sanctions  imposed  against  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  (the  “FRY  (S&M)”). 
Sanctions  against  the  Bosnian  Serb 
forces  and  authorities  and  the  areas  of 
the  Republic  of  Bosnia  and  Herzegovina 
that  they  control  were  to  remain  in 
effect  until  their  troop  withdrawal  to 
agreed  borders,  consistent  with  the 
(General  Framework  Agreement  for 


Peace  in  Bosnia  and  Herzegovina  and 
the  Annexes  thereto  (collectively  the 
“Peace  Agreement”),  which  was 
initialled  on  November  21, 1995,  and 
signed  on  December  4, 1995,  and  with 
paragraph  2  of  United  Nations  Security 
Council  Resolution  1022  of  November 
22, 1995  (the  “Resolution”). 

On  February  26,  in  keeping  with 
paragraph  2  of  the  Resolution,  the 
United  Nations  Secretary-CJeneral 
transmitted  to  the  Security  Council  the 
report  of  the  commander  of  the 
international  force  deployed  in 
accordance  with  the  Peace  Agreement 
stating  that  all  Bosnian  Serb  forces  had 
withdrawn  behind  the  zones  of 
separation  established  by  that 
Agreement.  Accordingly,  the  Office  of 
Foreign  Assets  Control  is  amending  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  Bosnian  Serb- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations,  31  CFR  part  585  (the 
“Regulations”),  by  adding  §  585.527  to 
the  Regulations  to  authorize 
prospectively  those  transactions 
previously  prohibited  with  respect  to 
the  Bosnian  Serb  forces  and  authorities 
and  entities  organized  or  located  in 
those  areas  of  the  Republic  of  Bosnia 
and  Herzegovina  under  their  control; 
entities  owned  or  controlled  directly  or 
indirectly  by  any  person  in,  or  resident 
in,  those  areas;  and  any  person  acting 
for  or  on  behalf  of  any  of  the  foregoing. 
U.S.  persons  are  also  authorized  to 
engage  in  transactions  involving  the 
areas  of  the  Republic  of  Bosnia  and 
Herzegovina  under  the  control  of  the 
Bosnian  Serb  forces,  and  services  may 
be  exported  either  from  the  United 
States  or  by  U.S.  persons  to  those  areas. 
Property  and  interests  in  property* 
previously  blocked  due  to  an  interest  of 
any  person  described  in  §  585.201 
remain  blocked. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
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rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  585 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets,  Bosnia  and  Herzegovina,  Foreign 
investments  in  United  States,  Foreign 
trade.  Penalties,  Reporting  emd 
recordkeeping  requirements,  Seciuities, 
Specially  designated  nationals. 
Transportation,  Yugoslavia. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  585  is  amended 
as  set  forth  below; 

1.  The  authority  citation  for  part  585 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c:  49 
U.S.C.  App.  1514;  50  U.S.C.  1601-1651;  50 
U.S.C.  1701-1706:  E.O.  12808,  57  FR  23299, 

3  CFR,  1992  Comp.,  p.  305;  E.0. 12810,  57 
FR  24347,  3  CFR,  1992  Comp.,  p.  307;  E.O. 
12831,  58  FR  5253,  3  CFR,  1993  Comp.,  p. 
576:  E.O.  12846,  58  FR  25771,  3  CFR,  1993 
Comp.,  p.  599;  E.O.  12934,  59  FR  54117,  3 
CFR,  1994  Comp.,  p.  930. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Section  585.527  is  added  to  subpart 
E  to  read  as  follows: 

§  585.527  Authorization  of  certain  new 
transactions  with  respect  to  the  Bosnian 
Serbs. 

(a)  Notwithstanding  the  provisions  of 
subpart  B  of  this  part,  transactions  and 
activities  otherwise  prohibited  by 

§§  585.201(c)  (blocked  property), 
585.217(b)  (entry  of  U.S.  vessels  into 
riverine  ports),  585.218(a)  (insofar  as 
that  paragraph  relates  to  trade  in 
Bosnian  Serb-controlled  areas  of  Bosnia 
and  Herzegovina),  and  585.218(b) 
(services  to  Bosnian  Serb-controlled 
areas),  are  hereby  authorized  on  or  after 
May  10, 1996,  provided  that  no  such 
transaction  results  in  a  debit  to  an 
account  blocked  prior  to  May  10, 1996, 
or  a  transfer  of  property  blocked  prior  to 
May  10, 1996,  unless  such  debit  or 
transfer  is  independently  authorized  by 
or  pursuant  to  diis  part. 

(b)  The  authorizations  contained  in 
this  section  do  not  eliminate  the  need  to 
comply  with  regulatory  requirements 
not  administer^  by  the  Office  of 
Foreign  Assets  Control,  including 
aviation,  financial  and  trade 
requirements  administered  by  other 
federal  agencies. 


Dated;  April  23, 1996. 

R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  May  2, 1996. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
&  Law  Enforcement). 

(FR  Doc.  96-12227  Filed  5-10-96;  3:39  pml 
BILUNG  CODE  4810-2S-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01-96-021] 

RIN2115-AA97 

Safety  Zone:  USS  JOHN  F.  KENNEDY, 
Fleet  Week  1996,  Port  of  NY  and  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  on  May  22, 1996,  and  May  29, 
1996,  and  May  29, 1996,  for  the  arrival 
and  departure  of  the  USS  JOHN  F. 
KENNEDY  during  Fleet  Week  1996. 

This  moving  safety  zone  includes  all 
waters  500  yards  fore  and  aft,  and  200 
yards  on  each  side  of  the  USS  JOHN  F. 
KENNEDY  as  the  vessel  enters  and 
departs  the  Port  of  New  York  and  New 
Jersey. 

EFFECTIVE  DATE*.  This  rule  is  effective  on 
May  22, 1996,  from  7  a.m.  until  1  p.m., 
and  on  May  29, 1996,  fi'om  7:30  a.m. 
until  12:01  p.m.,  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Captain  of  the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  R.  Trabocchi, 
Chief,  Coordination  and  Analysis 
Branch,  Waterways  Management 
Division,  Coast  Guard  Activities  New 
York,  (212)  668-7906. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an 
NPRM,  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  publication.  Due  to  the  date 
that  specific,  detailed  information  on 
the  arrival  and  departure  plans  of  the 
USS  JOHN  F.  KENNEDY’S  visit  to  New 
York  City  was  made  available  to  the 
Coast  Guard,  there  was  insufficient  time 
to  draft  and  publish  an  NPRM. 
Immediate  action  is  needed  to  protect 
the  maritime  public  from  the  hazards 


associated  with  a  large  vessel  with 
limited  manueverability  transisting  the 
Port  of  New  York  and  New  Jersey. 

Background  and  Purpose 

The  Intrepid  Museum  Foimdation  is 
sponsoring  the  Fleet  Week  1996  Parade 
of  Ships.  The  USS  JOHN  F.  KENNEDY 
has  b^n  designated  as  the  Fleet  Week 
Flagship  and  will  be  entering  the  Port  of 
New  York  and  New  Jersey  on  May  22, 
1996,  to  participate  in  the  parade.  USS 
JOHN  F.  KENNEDY  intends  to  depart 
the  Port  of  New  York  and  New  Jersey 
following  the  completion  of  Fleet  Week 
1996  on  May  29, 1996.  This  regulation 
will  be  effective  during  the  arrival  and 
departure  of  the  USS  JOHN  F. 

KENNEDY  on  May  22, 1996,  firom  7  a.m. 
until  1  p.m.,  and  on  May  29, 1996,  firom 
7:30  a.m.  until  12:01  p.m.  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York.  This  regulation  estabUshes  a 
moving  safety  zone  within  500  yards 
fore  and  aft  and  200  yards  on  each  side 
of  the  USS  JOHN  F.  KENNEDY  as  it 
transits  the  Port  of  New  York  and  New 
Jersey  between  Ambrose  Channel 
Lighted  Whistle  Buoy  “A”,  at  or  near 
40'’28.8'  N  latitude,  73*53.7'  W 
longitude  (NAD  1983),  and  Pier  88, 
Manhattan,  New  York,  exclusive  of  the 
time  it  is  transiting  as  part  of  the  Fleet 
Week  1996  Parade  of  Ships  on  May  22, 
1996.  This  moving  safety  zone  is 
maintained  while  the  vessel  is  at  anchor 
in  Federal  Anchorage  23A  on  May  22, 
1996;  however,  while  at  anchor  the 
moving  safety  zone  is  reduced  to  a 
radius  of  300  yards  around  the  vessel. 

No  vessels  will  be  permitted  to  enter  or 
move  within  this  moving  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port,  New  York. 

This  regulation  is  needed  to  protect 
the  maritime  public  finm  possible 
hazards  to  navigation  associated  with  a 
large  naval  vessel  transiting  the  Port  of 
New  York  and  New  Jersey  with  limited 
maneuverability  in  restricted  waters.  It 
provides  a  clear  traffic  lane  in  order  for 
the  USS  JOHN  F.  KENNEDY  to  safely 
navigate  to  and  from  its  berth. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
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a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  moving  safety  zone 
will  prevent  vessels  from  transiting 
portions  of  Upper  New  York  Bay  and 
the  Hudson  River  in  the  Port  of  New 
York  and  New  Jersey  on  Wednesday, 
May  22, 1996,  and  Wednesday,  May  29, 
1996.  Although  there  is  a  regular  flow 
of  traffic  through  this  area,  there  is  not 
likely  to  be  a  significant  impact  on 
recreational  or  commercial  traffic  for 
several  reasons:  due  to  the  moving 
nature  of  the  safety  zone,  no  single 
location  will  be  affected  for  a  prolonged 
period  of  time;  the  safety  zone  distances 
are  less  than  the  typical  safe  passage 
distances  normally  required  for  large 
vessels  and  aircraft  carriers;  vessels  can 
transit  on  either  side  of  the  safety  zone; 
and  alternate  routes  are  available  to 
commercial  and  recreational  vessels  that 
can  safely  transit  the  Harlem  and  East 
Rivers,  Kill  Van  Kull,  Arthur  Kill,  and 
Buttermilk  Channel.  Similar  safety 
zones  have  been  established  in  the  past 
for  the  arrival  and  departure  of  large 
naval  vessels  with  minimal  or  no 
disruption  to  vessel  traffic  or  other 
interests  in  the  port.  In  addition 
extensive,  advance  advisories  will  be 
made  to  the  maritime  community  so 
mariners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  this  rule.  “Small 
entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements'  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  the  rule  and 
concluded  that,  under  2.B.2.e.  (34)(g)  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654,  July  29, 1994), 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  2.46. 

2.  A  temporary  section,  165.T01/021, 
is  added  to  read  as  follows: 

§  165.T01-O21  Safety  Zone:  USS  JOHN  F. 
KENNEDY,  Fleet  Week  1996,  Port  of  New 
York  and  New  Jersey. 

(a)  Location:  (1)  This  moving  safety 
zone  includes  all  waters  within  500 
yards  fore  and  aft  and  200  yards  on  each 
side  of  the  USS  JOHN  F.  KENNEDY  as 

it  transits  the  Port  of  New  York  and  New 
Jersey  between  Ambrose  Channel 
Lighted  Whistle  Buoy  “A”,  at  or  near 
40°28.8'N  latitude,  73‘’53.7'W  longitude 
(NAD  1983),  and  Pier  88,  Manhattan, 
New  York,  exclusive  of  the  time  it  is 
transiting  as  part  of  the  Fleet  Week  2996 
Parade  of  Ships. 

(2)  This  moving  safety  zone  is 
reduced  to  a  radius  of  300  yards  around 
the  vessel  while  the  vessel  is  at  anchor 
in  Federal  Anchorage  23A  on  May  22, 
1996. 

(b)  Effective  period.  This  section  is 
effective  on  May  22, 1996,  from  7  a.m. 
until  1  p.m.,  and  on  May  29, 1996,  from 
7:30  a.m;  until  12:01  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply  to  this  safety  zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 


petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  May  6, 1996. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(FR  Doc.  96-12257  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4910-14-M 


33  CFR  Part  165 
[CGD01 -96-028] 

RIN  2115-AA97 

Safety  Zone:  National  Ethnic  Coalition 
of  Organizations  Fireworks,  Upper  New 
York  Bay,  NY  and  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  National  Ethnic  Coalition  of 
Organizations’  fireworks  program 
located  in  Upper  New  York  Bay,  New 
York  and  New  Jersey.  The  safety  zone  is 
in  effect  from  10:15  p.m.  until  11:30 
p.m.  on  Sunday,  May  19, 1996.  The 
safety  zone  temporarily  closes  all  waters 
of  Upper  New  York  Bay  within  a  300 
yard  radius  of  a  fireworks  barge 
anchored  approximately  300  yards  east 
of  Liberty  Island,  New  York. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  10:15  p.m.  until  11:30  p.m.  on 
Sunday,  May  19, 1996,  vmless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Jimior  Grade)  C.  Stevens, 
Coordination  and  Analysis  Branch, 

Coast  Guard  Activities  New  York,  at 
(212)  668-7906. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  ridemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
application  for  this  event  was  received, 
there  was  insufficient  time  to  draft  and 
published  an  NPRM.  Any  delay 
encoimtered  in  this  regulation’s 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  protect  the  maritime  public 
from  the  hazards  associated  with 
fireworks  exploding  from  a  barge  in  the 
waters  of  Upper  New  York  Bay. 
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Background  and  Purpose 

On  April  16, 1996,  Fireworks  by 
Grucci,  Inc.,  submitted  an  Application 
for  Approval  of  Marine  Event  to  hold  a 
fireworks  program  on  the  waters  of 
Upper  New  York  Bay  in  Federal 
Anchorage  20C.  The  fireworks  program 
is  being  sponsored  by  the  National 
Ethnic  Coalition  of  Organizations.  This 
regulation  establishes  a  temporary  safety 
zone  in  all  waters  of  Upper  New  York 
Bay  within  a  300  yard  radius  of  the 
fireworks  barge  anchored  approximately 
300  yards  east  Liberty  Island,  New  York, 
at  approximately  40‘’41'18"  N  latitude, 
074“02'25"  W  longitude  (NAD  1983). 
The  safety  zone  is  in  effect  firo  10:15 
p.m.  until  11:30  p.m.  on  May  19, 1996, 
imless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port,  New  York.  The 
safety  zone  prevents  vessels  ft-om 
transiting  this  portion  of  the  Upper  New 
York  Bay,  adjacent  to  the  eastern 
shoreline  of  Liberty  Island,  and  is 
needed  to  project  mariners  from  the 
hazards  associated  with  fireworks 
exploding  from  a  barge  in  the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
regulation  closes  a  portion  of  Upper 
New  York  Bay  off  of  Liberty  Island,  New 
York,  in  Federal  Anchorage  20C,  to 
vessel  traffic  from  10:15  p.m.  until  11:30 
p.m.  on  May  19, 1996,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port,  New  York.  Federal  Anchorage 
20C  is  mainly  used  by  commercial 
sightseeing  vessels  and  recreational 
vessels.  Although  the  regulation 
prevents  traffic  from  transiting  this  area, 
the  effect  of  the  regulation  will  not  be 
significant  for  several  reasons:  the 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  the  zone  is 
located  within  a  Federal  Anchorage  and 
does  not  impact  a  navigable  channel; 
vessel  traffic  may  safely  pass  to  the  east 
of  this  area;  and  the  extensive,  advance 
advisories  which  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 


to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  not  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  (34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29,  l994),  the 
promulgation  of  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 
Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.C4-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 


2.  A  temporary  section  165.T01-028, 
is  added  to  read  as  follows: 

§165.701-028  Safety  Zone:  National 
Ethnic  Coalition  of  Organizations 
Fireworks,  Upper  New  York  Bay,  New  York 
and  New  Jersey. 

(a)  Location.  The  waters  of  Upper 
New  York  Bay  within  a  300  yaiii  radius 
of  the  fireworks  barge  anchored 
approximately  300  yards  east  of  Liberty 
Island,  New  York,  in  Federal  Anchorage 
20C,  at  approximately  40‘’41'18"  N 
latitude,  074®02'25"  W  longitude  (NAD 
1983). 

(b)  Effective  period.  This  section  is 
effective  from  10:15  p.m.  until  11:30 
p.m.  on  May  19, 1996,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  May  6, 1996. 

T.  H.  Gilmour, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  New  York. 

(FR  Doc.  96-12258  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4914-14-M 


33  CFR  Part  165 
[CGD01-96-013] 

RIN  2115-AA97 

Safety  Zone:  Fleet  Week  1996  Parade 
of  Ships,  Port  of  New  York  and  New 
Jersey 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  on  May  22, 1996,  for  the  Fleet 
Week  1996  Parade  of  Ships.  This 
moving  safety  zone  includes  all  waters 
500  yards  fore  and  aft,  and  200  yards  on 
each  side  of  the  designated  column  of 
parade  vessels  as  it  transits  the  Port  of 
New  York  and  New  Jersey. 

EFFECTIVE  DATE:  This  rule  is  effective 
from  9:45  a.m.  to  4:30  p.m.  on 
Wednesday,  May  22, 1996,  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  R.  Trabocchi, 
Chief,  Coordination  and  Analysis 
Branch,  Waterways  Management 
Division,  Coast  Guard  Activities,  New 
York,  (212)  668-7906. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 
Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an 
NPRM,  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  publication.  Due  to  the  date 
that  specific,  detailed  information  on 
the  arrival  and  departine  plans  of  the 
naval  vessels  visiting  New  York  City 
was  made  available  to  the  Coast  Guard, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM.  Immediate  action  is 
needed  to  protect  the  maritime  public 
firom  the  hazards  associated  with  large 
naval  vessels  transiting  the  Port  of  New 
York  and  New  Jersey  in  close  proximity. 

Background  and  Purpose 
The  Intrepid  Museum  Foimdation  is 
sponsoring  a  parade  of  U.S.  Coast 
Guard,  U.S.  Navy,  and  foreign  naval 
ships  through  the  Port  of  New  York  and 
New  Jersey  on  May  22, 1996.  This 
regulation  establishes  a  moving  safety 
zone  to  include  all  waters  500  yards 
forward  of  the  lead  parade  vessel,  500 
yards  aft  of  the  last  parade  vessel,  and 
200  yards  on  each  side  of  the  designated 
column  of  parade  vessels  as  it  transits 
the  Port  of  New  York  and  New  Jersey 
between  the  Verrazano  Narrows  Bridge 
and  the  waters  of  the  Hudson  River  west 
of  Riverbank  State  Bank,  between  West 
137th  and  West  144th  Streets, 
Manhattan,  New  York.  As  the  vessels 
turn  in  the  waters  west  of  Riverbank 
State  Park  and  proceed  southbound  in 
the  Hudson  River,  the  moving  safety 
zone  will  expand  to  include  all  waters 
within  a  200  yard  radius  of  each  vessel 
from  its  turning  point  until  it  is  safety 
berthed  at  various  locations  within  the 
Port  of  New  York  and  New  Jersey.  The 
safety  zone  will  also  expand  briefly  to 
include  the  waters  of  the  Hudson  River 
between  Piers  84  and  88,  Manhattan, 
New  York,  from  the  parade  vessel 
column  east  to  the  Manhattan  shoreline 
as  the  column  passes  in  fiont  of  Piers  84 
through  88.  The  purposes  of  this 
expansion  is  to  allow  the  public  an 
obstructed  view  of  the  parade  from  the 
pierside  reviewing  stand.  This 
regulation  is  effective  from  9:45  a.m.  to 
4:30  p.m.  on  May  22,  1996,  unless 
extended  or  terminated  sooner  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York.  No  vessel  will  be  permitted  to 


enter  or  move  within  this  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port,  New  York. 

This  regulation  is  needed  to  protect 
the  maritime  public  from  possible 
hazards  to  navigation  associated  with  a 
parade  of  naval  vessels  transiting  the 
waters  of  New  York  harbor  in  close 
proximity.  These  vessels  have  limited 
maneuverability  and  require  a  clear 
traffic  lane  to  safety  navigate. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  for  ^e  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  moving  safety  zone 
prevents  vessels  from  transiting  portions 
of  Upper  New  York  Bay  and  the  Hudson 
River  in  the  Port  of  New  York  cmd  New 
Jersey  on  Wednesday,  May  22, 1996. 
Although  there  is  a  regular  flow  or 
trafiic  through  this  area,  there  is  not 
likely  to  be  a  significant  impact  on 
recreational  or  commercial  vessel  traffic 
for  several  reasons:  Due  to  the  moving 
nature  of  the  safety  zone,  no  single 
location  will  be  affected  for  a  prolonged 
period  of  time;  commercial  and 
recreational  vessels  could  transit  on 
either  side  of  the  moving  safety  zone 
except  along  the  Manhattan  side 
between  Piers  84  and  88  as  the  parade 
passes  in  front  of  these  Piers;  and 
alternate  routes  are  available  for 
commercial  and  recreational  vessels  that 
can  safety  navigate  the  Harlem  and  East 
Rivers,  idll  Van  Kull,  Arthur  Kill,  and 
Buttermilk  Channel.  Similar  safety 
zones  have  been  established  for  several 
past  Fleet  Week  parades  of  ships  and 
minimal  or  no  disruption  to  vessel 
traffic  or  other  interests  in  the  port.  In 
addition,  extensive,  advance 
notifications  will  be  made  to  the 
maritime  community  so  mariners  can 
adjust  their  plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  this  rule.  “Small 
entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
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owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Eiivironment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  the  rule  and 
concluded  that,  imder  2.B.2.e.(34)(g)  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654,  July  29, 1994), 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  tbe  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-013, 
is  added  to  read  as  follows: 

§  1 65.T01  -01 3  Safety  Zone:  Fleet  Week 
1996  Parade  of  Ships,  Port  of  New  York  and 
New  Jersey. 

(a)  Location. 

(1)  This  moving  safety  zone  includes 
all  waters  within  500  yards  forward  of 
the  lead  parade  vessel,  500  yards  aft  of 
the  last  parade  vessel,  and  200  yards  on 
each  side  of  the  designated  column  of 
parade  vessels  as  it  transits  between  the 
Verrazano  Narrows  Bridge  and  the 
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waters  of  the  Hudson  River  west  of 
Riverbank  State  Park,  between  West 
137th  and  West  144th  Streets, 

Manhattan,  New  York. 

(2)  The  moving  safety  zone  includes 
all  waters  within  a  200  yard  radius  of 
each  parade  vessel  hom  its  turning 
point  near  Riverbank  State  Park  until 
the  vessel  is  safely  berthed  at  various 
locations  in  the  Port  of  New  York  and 
New  Jersey. 

(3)  The  safety  zone  includes  all  waters 
of  the  Hudson  River  Piers  84  and  88, 
Manhattan,  New  York,  from  the  parade 
vessel  column  east  to  the  Manhattan 
shoreline  as  the  column  passes  in  front 
of  Piers  84  through  88. 

(b)  Effective  period.  This  section  is 
effective  fat)m  9:45  a.m.  to  4:30  p.m.  on 
May  22, 1996,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply  to  this  safety 
zone. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

E)ated:  May  6, 1996. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(FR  Doc.  96-12259  Filed  5-15-96;  8:45  am) 
BILLING  CODE  4910-14-M 

33  CFR  Part  165 
[CGD01-86-020] 

RIN2115-AA97 

Safety  Zone:  Greenwood  Lake 
Powertioat  Race,  Greenwood  Lake,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guaid  is 
establishing  a  temporary  safety  zone  for 
a  powerboat  race  located  on  Greenwood 
Lake,  New  Jersey.  This  safety  zone  is  in 
effect  from  10  a.m.  until  7  p.m.  on 
Saturday,  May  18,  and  Sunday,  May  19, 
1996.  The  safety  zone  temporarily  closes 
a  southern  portion  of  Greenwood  Lake 
to  protect  racing  participants  and 
spectator  craft  from  the  hazards 
associated  with  high  speed  powerboat 
racing. 


EFFECTIVE  DATE:  This  rule  is  effective 
firom  10  a.m.  until  7  p.m.  on  May  18, 
and  May  19, 1996  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  R  Trabocchi, 
Chief,  Coordination  and  Analysis 
Branch,  Waterways  Management 
Division,  Coast  Guard  Activities  New 
York  (212)  668-7906. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  efiective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
application  for  the  event  was  received, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM.  Any  delay 
encountered  in  this  regulation’s 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  this  waterway  and 
prbtect  the  maritime  public  from  the 
hazards  associated  with  high  speed 
power  boats  racing  in  confined  waters. 

Background  and  Purpose 

The  Greenwood  Lake  Powerboat 
Association  and  the  West  Milford 
Chamber  of  Commerce  submitted  an 
Application  For  Approval  of  Marine 
Event  to  hold  a  powerboat  race  on  the 
waters  of  Greenwood  Lake.  This  safety 
zone  encompasses  a  southern  portion  of 
Greenwood  Lake,  New  Jersey,  shore  to 
shore,  south  of  latitude  41‘’09'  N,  and 
north  of  latitude  41“08'  N  (NAD  1983). 
The  safety  zone  is  rectangular  in  shape 
with  the  northern  and  southern 
boimdaries  marked  by  four  temporary 
buoys.  The  safety  zone  is  in  efiect  from 
10  a.m.  until  7  p.m.  on  May  18,  and  May 
19, 1996,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  This  safety  zone  precludes  all 
vessels  not  participating  in  the  event 
from  transiting  this  portion  of 
Greenwood  Lake  and  is  needed  to 
protect  mariners  fit)m  the  hazards 
associated  with  high  speed  powerboats 
racing  in  confined  waters.  Participating 
vessels  include  race  participants  and 
race  committee  craft.  All  other  vessels, 
swimmers,  and  personal  watercraft  of 
any  nature  are  precluded  from  entering 
or  moving  within  the  safety  zone. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 


and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and  . 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  one  mile  segment  in 
the  southern  portion  of  Greenwood  Lake 
to  all  vessel  traffic  from  10  a.m.  until  7 
p.m.  on  May  18,  and  May  19, 1996, 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port,  New  York. 
Although  this  regulation  prevents  traffic 
from  transiting  this  area,  the  efiect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration  of 
the  race,  the  event  is  taking  place  on  an 
inland  lake  which  has  no  commercial 
traffic,  this  is  annual  event  with  local 
support,  and  the  notifications  that  will 
be  made  to  the  maritime  community  via 
local  notices  to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
government  jurisdictions  with 
populations  less  than  50,000. 

For  the  reasons  given  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 


24702 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Rules  and  Regulations 


2.B.2.e.(34)(g)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
59  FR  38654,  July  29, 1994),  the 
promulgation  of  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-020, 
is  added  to  read  as  follows: 

§  1 65.T01 -020  Safety  Zone:  Greenwood 
Lake  Powertx>at  Race,  Greenwood  Lake, 
New  Jersey. 

(a)  Location.  The  waters  of 
Greenwood  Lake,  New  Jersey,  shore  to 
shore,  south  of  latitude  41®09'N,  and 
north  of  latitude  41®08'N  (NAD  1983). 

(b)  Effective  period.  This  section  is 
effective  from  10  a.m.  until  7  p.m.  on 
May  18,  and  May  19, 1996,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port,  New  York. 

(c)  Reglations. 

(1)  The  general  regulations  contained 
in  33  C.F.R.  165.23  apply  to  this  safety 
zone. 

(2)  Vessels  not  participating  in  this 
event,  swinuners,  and  personal 
watercraft  or  any  nature  ene  precluded 
from  entering  or  moving  within  the 
safety  zone. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  May  6, 1996. 

T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  96-12260  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4910-14-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 
RIN  3095-nAA65 

Disposition  of  Federal  Records; 
Correction 

agency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  Thursday,  May  2, 1996.  The 
regulation  requires  agencies  to 
reimburse  NARA  for  certain  records 
maintained  in  Federal  records  centers 
that  have  exceeded  the  authorized 
disposal  date.  The  corrections  are 
technical  in  nature  and  do  not 
substantively  change  the  provisions  of 
the  rule. 

EFFECTIVE  DATE:  June  3, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  301-713-6730, 
extension  226. 

SUPPLEMENTARY  INFORMATION:  As 

published,  the  final  rule  contains  an 
error  in  the  numbering  of  paragraphs  in 
§  1228.54  and  omits  in  several  places  an 
article  or  punctuation  that  adds  clarity 
to  the  sentences. 

Accordingly,  the  publication  on  May 
2, 1996  (61  FR  19552)  of  the  final  rule 
which  was  the  subject  of  FR  Doc.  96- 
10888  is  corrected  as  follows: 

§  1 228.32  [Corrected] 

On  page  19554,  in  the  second  column, 
in  the  fifth  line  of  paragraph  (a)  of 
§  1228.32,  the  word  “an”  is  inserted 
after  the  word  “in”  so  that  the  line  reads 
“in  an  approved  SF  115  are 
automatically”. 

§1228.54  [Corrected] 

1.  On  page  19554,  in  the  third 
column,  in  the  eleventh  line  of 
paragraph  (g)  of  §  1228.54,  a  comma  is 
inserted  after  the  first  word  so  that  the 
line  reads  “reason,  the  agency  wishes  to 
retain.” 

2.  On  page  19554,  in  the  third 
column,  in  §  1228.54(h)  the  second 
paragraph  designated  as  “(2)”  and  the 
paragraph  designated  as  “(3)”  are 
corrected  to  be  designated  “(3)”  and 
“(4)”,  respectively. 

3.  In  the  second  line  of  corrected 
paragraph  (h)(3),  the  word  “a”  is 
inserted  before  the  word  “temporary”  so 
that  the  line  reads  “agree  that  a 
temporary  extension  is”. 


Dated:  May  9, 1996. 

Nancy  Y.  Allard, 

Alternate  Federal  Register  Liaison. 

[FR  Doc.  96-12249  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  7S15-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH90-1-7255a;  FRL-6500-5] 

Approval  and  Promulgation  of 
Implementation  Plan;  Ohio 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  document  conditionally 
approves  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  to  meet  the 
requirements  of  the  USEPA 
transportation  conformity  rule.  The 
transportation  conformity  SIP  revisions 
enable  the  State  of  Ohio  to  implement 
and  enforce  the  Federal  transportation 
conformity  requirements  at  the  State  or 
local  level.  The  Federal  transportation 
conformity  rule  has  been  amended 
twice  since  the  original  1993 
publication,  and  the  Ohio  SIP  will  need 
to  be  amended  to  accommodate  the 
changes.  The  purpose  of  transportation 
conformity  is  to  assure  that 
transportation  plans,  programs  and 
projects,  approved  by  the  United  States 
Department  of  Transportation  conform 
to  the  purpose  of  the  SIP  to  attain  and 
maintain  the  public  health  based  air 
quality  standards.  The  rationale  for  this 
conditional  approval  and  other 
information  are  provided  in  this 
document. 

DATES:  This  “direct  final”  rule  is 
effective  on  July  15, 1996,  unless 
USEPA  receives  adverse  or  critical 
comments  by  Jxme  17, 1996.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  for  inspection  at  the 
following  address:  (It  is  recommended 
that  you  telephone  Patricia  Morris  at 
(312J  353-8656  before  visiting  the 
Region  5  Office.) 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section  (AR-IBJ),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  353- 
8656. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Conformity  provisions  first  appeared 
in  the  Clean  Air  Act  (CAA)  amendments 
of  1977  (Public  Law  95-95).  Although 
these  provisions  did  not  specifically 
define  conformity,  they  provided  that 
no  Federal  department  could  engage  in, 
support  in  any  way  or  provide  financial 
assistance  for,  license  or  permit,  or 
approve  any  activity  which  did  not 
conform  to  a  SIP  which  has  been 
approved  or  promulgated. 

The  CAA  Amendments  of  1990 
expanded  the  scope  and  content  of  the 
conformity  provisions  by  defining 
conformity  to  an  implementation  plan. 
Conformity  is  defined  in  section  176(c) 
of  the  CAA  as  conformity  to  the  SIP’s 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim,  emission  reductions  or 
other  milestones  in  any  area. 

The  CAA  requires  USEPA  to 
promulgate  criteria  and  procedures  for 
determining  conformity  of  all  Federal 
actions  (transportation  and  general)  to  a 
SIP  (42  U.S.C.  7506(c)).  The  USEPA 
published  the  hnal  transportation 
conformity  rules  in  the  Federal  Register 
on  November  24, 1993,  and  codified 
them  at  40  CFR  part  51,  subpart  T — 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act.  The  conformity  rules  require  the 
States  and  local  agencies  to  adopt  and 
submit  a  transportation  conformity  SIP 
revision  to  the  USEPA  not  later  than 
November  24, 1994  (40  CFR  51.396). 
This  document  does  not  address  the 
conformity  requirements  of  general 
Federal  actions  as  required  pursuant  to 
40  CFR  part  51,  subpart  W,  USEPA 
intends  to  take  action  on  these 
requirements  in  a  separate  document. 


The  federal  trarsf>ortation  conformity 
rule  was  subsequently  amended  on 
August  8, 1995,  and  again  on  November 
14, 1995.  The  Novemter  14, 1995, 
amendments  allow  12  months  fiom 
November  14, 1995,  or  until  November 
14, 1996  for  States  to  submit  a 
transportation  conformity  SIP  revision 
consistent  with  these  amendments.  The 
submittal  approved  in  this  document  is 
not  consistent  with  these  November  14, 

1995,  federal  conformity  amendments. 
However,  Ohio  has  committed  to  submit 
another  transportation  conformity  SIP 
revision  consistent  with  these  recent 
amendments  by  November  14, 1996. 

The  OEPA  has  formalized  their 
commitment  in  a  letter  dated  April  1, 

1996,  incorporated  herein  by  reference. 

II.  Evaluation  of  State  Submittal 

Pursuant  to  the  requirements  under 
section  176(c)(4)(C)  of  the  Clean  Air  Act, 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  submitted  a  SIP  revision 
to  the  USEPA  on  August  17, 1995.  This 
submittal  was  found  to  be  complete  on 
October  5, 1995.  In  its  submittal,  the 
State  adopted  State  rules  to  meet  the 
requirements  of  40  CFR  part  51,  subpart 
T,  as  published  on  November  24, 1993. 
Transportation  conformity  is  required 
for  all  nonattaimnent  or  maintenance 
areas  for  any  transportation  related 
criteria  pollutants  (40  CFR  51.394  (b)). 

The  State  of  Ohio  currently  has  28 
counties  which  are  ozone 
nonattainment  or  ozone  maintenance 
areas.  The  areas  are  identified  as 
follows:  Toledo  area  (Lucas  and  Wood 
Counties),  Cleveland/ Akron  area 
(Lorain,  Cuyahoga,  Medina,  Summit, 
Portage,  Geauga,  Lake,  and  Ashtabula 
Counties),  Youngstown  area  (Trumbull 
and  Mahoning  Counties),  Canton  (Stark 
County),  Columbus  (Franklin,  Delaware 
and  Licking  Covmties),  Cincirmati 
(Hamilton,  Butler,  Clermont,  and 
Warren  Counties),  Dayton  (Preble, 
Montgomery,  and  Greene  Counties), 
Springfield  (Miami  and  Clark  Counties), 
and  Clinton  County,  and  Columbiana 
County,  and  Jefferson  County.  In 
addition  to  the  ozone  nonattainment 
and  maintenance  areas,  Cuyahoga 
County  is  also  maintenance  for  carbon 
monoxide. 

Section  51.396  of  the  final 
transportation  conformity  rule  requires 
that  the  majority  of  the  Federal  rules  be 
incorporated  in  verbatim  form,  with 
only  a  few  exceptions.  In  addition,  the 
rule  states  that  the  State  rules  can  not 
be  more  stringent  than  the  Federal  rules 
unless  the  conformity  provisions  “apply 
equally  to  non-Federal  as  well  as 
Federal  entities”  (40  CFR  51.396(a)). 

The  OEPA  held  a  public  hearing  on 
the  transportation  conformity  submittal 


on  May  25, 1995.  One  comment  was 
received  by  the  OEPA  and  was 
addressed  in  the  submittal. 

Consultation 

The  Federal  rules  require  the  SIPs  to 
include  processes  and  procedures  for 
interagency  consultation  among  the 
Federal.  State,  and  local  agencies  and 
resolution  of  conflicts  in  accordance 
with  the  criteria  set  forth  in  40  CFR 
51.402.  Specifically,  to  implement  the 
requirements  of  §  51.402,  the  SIP 
revisions  must  include  processes  and 
procedures  to  be  undertaken  by 
Metropolitan  Planning  Organizations 
(MPOs),  State  Department  of 
Transportation  (DOT),  and  the  United 
States  Department  of  Transportation 
(USDOT)  with  State  and  local  air  quality 
agencies  and  USEPA  before  making 
conformity  determinations,  and  by  State 
and  local  air  quality  agencies  and 
USEPA  with  MPOs,  State  Department  of 
transportation,  and  USDOT  in 
developing  applicable  SIPs. 

The  consultation  portion  of  the  SIP  is 
among  the  exceptions  which  are  not 
requi]^  to  be  incorporated  in  verbatim 
form.  The  consultation  section  requires 
State  and  local  (where  applicable)  air 
quality  agencies  to  develop  their  own 
consultation  rules. 

In  order  to  satisfy  these  consultation 
requirements,  the  OEPA  developed 
consultation  procedures  by  using  the 
requirements  of  40  CFR  51.402  and  23 
CFR  450  (the  metropolitan  planning 
regulations),  and  by  integrating  the  local 
procedures  and  processes  into  the  final 
consultation  rule.  The  consultation 
procedures  outline  the  roles  and 
responsibilities  of  each  of  the 
responsible  agencies  for  the  process  for 
determining  conformity.  The 
consultation  procedures  further 
document  the  process  of  conflict 
resolution  in  the  transportation 
conformity  process,  implementing  the 
public  participation  process,  and  the 
documentation  to  be  submitted  in  a 
conformity  determination.  The 
conformity  SIP  revision  submitted  has 
adequately  addressed  all  provisions  of 
40  CFR  51.402  and  has  met  the  USEPA 
SIP  requirements. 

Verbatim  Sections  and  Amendments  to 
the  Federal  Rule 

Section  51.396  of  transportation 
conformity  rule  states  that  to  be 
approved  by  the  USEPA,  the  SIP 
revision  submitted  to  USEPA  must 
“address  all  requirements  of  this 
subpart  in  a  manner  which  gives  them 
full  legal  effect”.  In  particular,  the 
revision  shall  incorporate  the  provisions 
of  the  following  sections  in  verbatim 
form,  except  insofar  as  needed  to  give 
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effect  to  a  stated  intent  in  the  revision 
to  establish  criteria  and  procedure  more 
stringent  than  the  requirements  stated  in 
these  sections:  51.392,  51.394,  51.398, 
51.400,  51.404,  51.410,  51.412,  51.414, 
51.416,  51.418,  51.420,  51.422,  51.424, 
51.426,  51.428,  51.430,  51.432,  51.434, 
51.436,  51.438,  51.440,  51.442,  51.444, 
51.446,  51.448,  51.450,  51.460,  and 
51.462.”  The  State  of  Ohio  submittal 
incorporated  all  of  the  above  sections  in 
verbatim  form  following  the  November 
24, 1993,  version  of  the  Federal  rules, 
with  only  clarifying  changes. 

It  should  be  noted,  however,  that  on 
February  8, 1995,  USEPA  promulgated 
an  interim  final  rule  that  amended 
certain  provisions  of  40  CFR  51.448  in 
the  Federal  transportation  conformity 
rules.  The  rule  was  made  permanent 
with  an  August  7, 1995,  final  rule  (60 
FR  40098)  after  the  US^A  took  public 
comment  on  the  interim  final  rule.  On 
November  14, 1995,  the  USEPA 
finalized  a  second  set  of  amendments  to 
the  conformity  rule.  It  has  not  been 
USEPA’s  policy  to  approve  sections  into 
the  SIP  where  major  inconsistencies 
exist  between  the  submittal  and  the 
final  transportation  conformity  rule  in 
terms  of  the  portions  that  are  required 
to  be  verbatim.  In  some  cases  where  the 
difference  is  minor  and  has  no 
weakening  efiect,  the  USEPA  can 
approve  the  State  rule.  However,  in 
cases  where  the  State  rule  is  more 
stringent,  §  51.396  requires  that  the 
“State’s  conformity  provisions  apply 
equally  to  non-Federal  as  well  as 
Federal  entities.”  The  second  set  of 
amendments  allows  States  until 
November  14, 1996,  to  revise  the  State 
conformity  SIP  to  comply  with  the 
Federal  changes. 

The  USEPA  believes  that  the  OEPA 
has  complied  with  the  SIP  requirements 
and  has  adopted  the  Federal  rules 
which  were  in  effect  at  the  time  that  the 
transportation  conformity  SIP  was  due 
to  the  USEPA.  The  OEPA  in  no  way 
intentionally  adopted  rules  that  were 
not  in  verbatim  form  or  more  stringent 
than  the  Federal  rule.  Therefore,  it 
would  be  unreasonable  to  discredit  the 
agency’s  good  faith  effort  in  submitting 
the  transportation  conformity  SIP  and 
disapprove  the  State’s  SIP.  The  OEPA 
will  be  required  to  submit  a  SIP  revision 
in  the  near  future  to  incorporate  the 
amended  portions  of  the  Federal 
transportation  conformity  rules  and  has 
committed  to  do  so  in  its  April  1, 1996, 
letter. 

The  first  set  of  amendments  (60  FR 
40098-60  FR  40101)  significantly 
revises  §  51.448,  to  align  the  timing  of 
the  transportation  improvement 
program  (TIP)  lapsing  provisions  in 
cases  of  state  air  quality  planning 


failures  with  the  imposition  of  Clean  Air 
Act  highway  sanctions.  In  the  case  of  a 
conformity  lapse,  transportation  projects 
could  not  be  approved  or  funded  by  the 
USDOT  unless  they  were  listed  as 
exempt.  A  conformity  lapse  is  similar  to 
a  highway  sanction  in  that  it  can  stop 
highway  projects  from  being  funded. 

The  Ohio  rule  has  not  yet  incorporated 
this  change  and  therefore  is  different 
and  in  this  case,  more  stringent  than  the 
current  Federal  transportation 
conformity  rule. 

The  second  set  of  amendments  in  60 
FR  57179,  make  the  following  changes 
to  the  Federal  conformity  rule: 

(1)  transportation  control  measures 
(TCMs)  from  an  approved  SIP  can 
proceed  during  a  conformity  lapse; 

(2)  further  amends  §  51.448  to  align 
conformity  lapses  with  the  date  of 
application  of  CAA  highway  sanctions 
for  any  failure  to  submit  or  submission 
of  an  incomplete  control  strategy  SIP; 

(3)  extencfs  the  duration  of  the  grace 
period  for  areas  which  must  determine 
conformity  to  a  submitted  control 
strategy  implementation  plan; 

(4)  establishes  a  grace  period  before 
which  transportation  plan  and  program 
conformity  must  be  determined  in 
newly  designated  nonattainment  areas; 
and 

(5)  corrects  (or  clarifies)  the  nitrogen 
oxides  provisions  of  the  transportation 
conformity  rule  consistent  with  the 
CAA  so  that  a  NOx  budget  test  is 
required  in  areas  which  have  been 
granted  a  NOx  waiver  (60  FR  57179). 

These  changes  result  in  the  Federal 
rule  and  the  Ohio  rule  being  different  in 
sections  that  are  required  to  be  in 
verbatim  form.  However,  the  USEPA 
believes  that  conditional  approval  is 
appropriate  in  this  situation.  Although 
these  changes  may  appear  extensive,  the 
difference  from  the  Ohio  rules  should 
have  little  effect  during  the  time  period 
before  the  State  amends  the  State 
conformity  rules.  Each  of  the  changes 
are  discussed  individually  below: 

(1)  TCM’s  in  the  approved  SIPs:  Ohio 
does  not  currently  have  TCMs  in  the 
approved  SIP  for  the  Ohio 
nonattainment  and  maintenance  areas. 
Therefore,  this  change  to  the  Federal 
rule  will  have  no  effect  on  the  Ohio 
areas.  However,  any  future  selected 
contingency  measures  which  may 
include  TCMs  would  not  be  able  to 
proceed  in  the  case  of  a  conformity 
lapse.  If  Ohio  changes  its  rules  by 
November  14, 1996,  there  should  be 
very  little  effect  on  the  Ohio  areas. 

(2)  Lapsing  Provisions:  The  extensive 
changes  to  the  Federal  rule  in  40  CFR 
51.448  make  the  Ohio  rule  more 
stringent  than  the  Federal  rule,  as 
amended.  Section  51.448  deals  with  the 


time  period  before  a  nonattainment  area 
has  an  approved  maintenance  plan  (the 
transition  from  the  “interim  period”  to 
the  “control  strategy  period”).  Most  of 
the  Ohio  areas  have  approved 
maintenance  plans  and  are  now  in  the 
control  strategy  period,  and  thus,  are  not 
affected  by  this  section.  The  only  area 
which  is  still  in  the  interim  period  is  the 
Cincinnati  ozone  nonattainment  area. 
The  Cincinnati  area  currently  has  a 
complete  15  percent  rate  of  progress 
plan.  Thus,  this  section  would  apply  to 
the  Cincinnati  area  only  if  the  15 
percent  plan  or  other  control  strategy 
plan  were  disapproved.  Section 
51.448(g)(2)  applies  to  moderate  ozone 
nonattainment  areas  using 
photochemical  dispersion  modeling  to 
demonstrate  reductions  “even  if  the  area 
has  submitted  the  15  percent  emission 
reduction  demonstration”.  However,  the 
USEPA  has  not  started  any  sanctions 
clocks  due  to  a  State’s  failure  to  submit 
as  stated  in  §  51.448(b)(1)  and  therefore, 
the  Cincinnati  area  is  not  a  candidate  for 
a  conformity  lapse  under  this  section, 
nor  under  OAC  3745-101-13,  at  least 
not  within  the  next  12  months. 

The  Federal  conformity  rule  allows 
the  State  rule  to  be  more  stringent  when 
the  State  rule  applies  equally  to  non- 
Federal  projects.  However,  the  Ohio 
rules  do  not  extend  to  non-Federal 
projects.  In  the  case  of  a  conformity 
lapse,  tr^sportation  plans,  programs 
and  projects  could  not  be  approved  by 
USE)OT.  In  some  cases,  non-Federal 
projects  which  are  regionally  significant 
and  need  a  Federal  action  such  as  a 
National  Environmental  Protection  Act 
(NEPA)  decision  would  also  be 
unapproved  because  of  the  need  for  a 
Federal  action.  In  other  cases,  the  non- 
Federal  project  could  possibly  proceed 
in  the  event  of  a  lapse.  In  the  case  of 
Texas  (60  FR  56244)  and  New  Mexico 
(60  FR  56241),  the  Federal  approval  of 
State  rules  did  not  include  the  section 
corresponding  to  the  Federal  §  51.448.  If 
USEPA  were  to  approve  this  State 
provision,  Ohio  would  have  a 
transportation  conformity  rule  more 
stringent  than  other  areas  of  the  nation. 
However,  OEPA  has  committed  to 
submit  a  SIP  revision  to  address  this 
issue  by  November  14, 1996. 

(3)  Extending  the  grace  period  for 
conformity  to  a  submitted  control 
strategy  SIP:  Extending  the  grace  period 
for  areas  to  determine  conformity  to  a 
control  strategy  SIP  is  not  expected  to 
significantly  affect  the  Ohio 
nonattainment  and  maintenance  areas. 
Through  excellent  consultation 
procedures,  the  Ohio  areas  have 
participated  in  the  control  strategy 
mobile  source  budget  development  and 
it  is  USEPA’s  evaluation  that  the  areas 
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are  aware  of  the  need  to  show 
conformity  to  the  budget  where 
appropriate. 

(4)  Conformity  for  newly  designated 
nonattainment  areas:  This  change 
establishes  a  grace  period  for  newly 
designated  nonattainment  areas.  There 
are  no  newly  designated  nonattainment 
areas  in  the  State  of  Ohio,  nor  does  the 
USEPA  anticipate  newly  designated 
nonattainment  areas  in  the  near  future. 

(5)  Conformity  to  a  NOx  budget  in 
areas  with  a  NO,  waiver;  The  correction 
(or  clarification)  of  the  need  to  show 
conformity  to  the  NOx  mobile  source 
budget  in  areas  which  have  NOx 
waivers  is  important  to  the  many  areas 
in  Ohio  which  have  been  granted  NOx 
waivers.  The  Ohio  conformity 
consultation  process  has  already 
confirmed  that  the  correct  interpretation 
of  the  rule  is  to  require  a  NOx  budget 
test  in  these  areas.  Therefore,  although 
this  clarification  is  important,  the 
clarification  in  Ohio  has  been 
accomplished  through  the  consultation 
process. 

Therefore,  the  USEPA  believes  that 
the  Ohio  rules  can  be  conditionally 
approved  based  on  the  State’s 
commitment  letter  dated  April  1, 1996, 
and  the  above  analysis. 

III.  USEPA  Action 

The  USEPA  conditionally  approves 
the  Ohio  transportation  conformity  SIP 
revision.  This  conditional  approval  is 
based,  in  part,  on  the  State’s 
commitment,  submitted  in  a  letter  on 
April  1, 1996,  to  submit  revised 
transportation  conformity  rules  to 
incorporate  the  two  amendments  to  the 
federal  transportation  conformity 
regulations.  The  State  of  Ohio 
committed  to  revise  its  transportation 
conformity  rules  by  November  14, 1996. 
If  the  State  ultimately  fails  to  meet  its 
commitment  to  meet  these  requirements 
within  one  year  of  final  conditional 
approval,  then  USEPA’s  action  for  the 
State’s  requested  SIP  revision  will 
automatically  convert  to  a  final 
disapproval.  This  conditional  approval 
is  consistent  with  USEPA’s  authority 
under  section  110(k)(4)  of  the  Act. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
July  15, 1996.  However,  if  we  receive 
adverse  comments  by  June  17, 1996, 
EPA  will  publish  a  document  that 
withdraws  this  action. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  E.0. 12866 
review. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of, 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  approves  pre¬ 
existing  requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  the  private  sector, 
result  fix)m  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  15, 1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  afiect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Transportation  conformity. 
Transportation-air  quality  planning. 
Volatile  organic  compounds. 

Dated;  April  19, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

40  CFR  part  52,  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-7671q. 

Subpart  KK — Ohio 

2.  Section  52.1919  is  amended  by 
adding  and  reserving  paragraph  (a)(2) 
and  by  adding  paragraph  (a)(3)  to  read 
as  follows; 

§  52. 1 91 9  Identification  of  plan-conditional 
Approval. 

(a)*  *  • 

(3)  Conditional  Approval — On  August 
17, 1995,  the  Ohio  Environmental 
Protection  Agency  submitted  a  revision 
to  the  State  Implementation  Plan.  The 
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submittal  pertained  to  a  plan  for  the 
implementation  of  the  federal 
transportation  conformity  requirements 
at  the  State  or  local  level  in  accordance 
with  40  CFR  part  51,  subpart  T — 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act.  This  conditional  approval  is  based, 
in  part,  on  the  State’s  commitment, 
submitted  in  a  letter  on  April  1, 1996, 
to  submit  revised  transportation 
conformity  rules  to  incorporate  the  two 
amendments  to  the  federal 
transportation  conformity  regulations. 
The  State  of  Ohio  committed  to  revise 
its  transportation  conformity  rules  hy 
November  14, 1996,  If  the  State 
ultimately  fails  to  meet  its  commitment 
to  meet  these  requirements  within  one 
year  of  final  conditional  approval,  then 
USEPA’s  action  for  the  State’s  requested 
SIP  revision  will  automatically  convert 
to  a  final  disapproval. 

(i)  Incorporation  by  reference.  August 
1, 1995,  Ohio  Administrative  Code 
Chapter  3745-101,  effective  August  21, 
1995. 

***** 

[FR  Doc.  96-12357  Filed  5-15-96;  8:45  ami 
BILLING  CODE  6560-SO-P 


40  CFR  Part  52 

[PA  078-401 9a;  FRL-5467-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions, 
and  1990  Baseyear  Emissions  for  one 
Source 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  on  eleven 
major  sources,  establishes  permit 
conditions  to  limit  three  sources’ 

^  emissions  to  below  major  source  levels, 
and  establishes  1990  baseyear  VOC  and 
NOx  emissions  for  one  source.  This 
action  affects  a  total  of  14  sources.  The 
intended  effect  of  this  action  is  to 
approve  source-specific  plan  approvals, 
operating  permits,  and  compliance 
permit  and  emission  inventory  figures 
for  emission  units  at  one  source,  which 
establish  the  above-mentioned 
requirements  in  accordance  with  the 


Clean  Air  Act.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
DATES:  This  action  is  effective  July  1, 
1996,  unless  notice  is  received  on  or 
before  June  17, 1996,  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  he  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylveinia 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
stahl.cynthia@epamail.epa.gov.  While 
information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On 
January  6, 1995,  July  5, 1995  (as 
amended  on  November  22, 1995), 
August  1, 1995,  and  September  20, 

1995,  the  Commonwealth  of 
Pennsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  The  SIP  revisions  that  are  the 
subject  of  this  rulemaking  consist  of 
plan  approvals,  operating  permits  and  a 
compliance  permit  for  ten  individual 
sources  of  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx) 
located  in  Pennsylvania.  This 
rulemaking  addresses  the  compliance 
permit  and  those  plan  approvals  and 
operating  permits  pertaining  to  the 
following  sources:  (1)  U.G.I.  Utilities, 
Inc.  (Luzerne  Co.) — utility,  (2)  Solar 
Turbines  (York  Co.) — cogeneration 
facility,  (3)  Columbia  Gas 
Transmission — Renovo  Compressor 
Station  (Clinton  Co.) — ^natural  gas 
compressor  station,  (4)  National  Fuel 
Gas  Supply  Corporation — East  Fork 
Compressor  Station  (Potter  Co.) — 
natural  gas  compressor  station,  (5)  York 
Resoim:e  Energy  Systems,  Inc.  (York 
Co.) — municipal  waste  combustion 
facility,  (6)  W.R.  Grace  &  Co. — Formpac 


Division  (Berks  Co.) — expandable 
polystyrene  blowing  facility,  (7)  CNG 
Transmission — Cherry  Tree  Station 
(Indiana  Co.) — natural  gas  transmission 
station,  (8)  EPC  Power  Corporation  of 
Bethlehem — Crozer  Chester 
Cogeneration  plant  (Delaware  Co.) — 
cogeneration  plant,  (9)  C-P  Converters, 
Inc.  (York  Co.) — flexographic  printing 
operation,  (10)  Fisher  Scientific  Co. 
International — Instrument 
Manufacturing  Division  (Indiana  Co.).  In 
addition,  the  permits  containing 
provisions  limiting  source  emissions  to 
synthetic  minor  source  levels  (below 
RACT  threshold  level  of  100  tons  per 
year  of  potential  NOx  emissions)  are 
being  approved  for  five  sources;  a) 
Adelphi  Kitchens,  Inc. — Robesonia 
factory  (Berks  Co.) — wood  furniture 
coating  operation,  b)  Birchcraft 
Kitchens,  Inc.  (Berks  Co.) — wood' 
furniture  coating  operation,  and  c) 
Glasgow,  Inc. — Bridgeport  asphalt  plant 
(Montgomery  Co.) — asphalt  plant.  In 
addition,  on  July  5, 1995  (as  amended 
on  November  22, 1995)  and  March  18, 
1996,  Pennsylvania  submitted  a  RACT 
determination  and  1990  baseyear 
emission  inventory  figures  for  General 
Glass — ^Jeannette  Plant  (Westmoreland 
Co.)  for  EPA  approval  into  the 
Pennsylvania  SIP.  Therefore,  this 
rulemaking  will  also  address  the 
approval  of  the  RACT  determination  for 
the  emission  rmits  at  General  Glass — 
Jeannette  plant  and  the  establishment  of 
1990  baseyear  emissions  for  these 
emission  units.  The  other  plan 
approvals  and  operating  permits 
submitted  together  with  these  being 
approved  today  will  be  addressed  in 
another  rulemaking  notice. 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
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Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania. 

The  January  6, 1995,  July  5, 1995  (as 
cunended  on  November  22, 1995J, 

August  1, 1995,  and  September  20, 1995 
Pennsylvania  submittals  that  are  the 
subject  of  this  notice,  are  meant  to 
satisfy  the  RACT  requirements  for  11 
sources  in  Pennsylvania  and  to  limit  the 
potential  VCK)  emissions  at  three 
sources  to  below  the  major  source  size 
threshold  in  order  to  avoid  the  RACT 
requirement. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  plan  approvals 
and  operating  permits  can  be  found  in 
the  docket  and  accompanying  technical 
support  document  and  will  not  be 
reiterated  in  this  document.  Briefly, 

EPA  is  approving  eight  plan  approvals, 
six  operating  permits  and  one 
compliance  permit  as  RACT  and  three 
operating  permits  as  revisions  to  the 
Pennsylvania  SIP  to  limit  three  sources’ 
emissions  to  below  the  major  source 
threshold.  Several  of  the  plan  approvals 
and  operating  permits  contain 
conditions  irrelevant  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for  VOC 
or  NOx  RACT,  In  addition,  a  correction 
to  the  Pittsburgh  area  1990  baseyear 
emissions  inventory  for  one  source  is 
being  made  through  this  rulemaking 
document. 

RACT 

EPA  is  approving  the  plan  approval 
(PA  40-0005A)  and  operating  permit 
(OP  40-0005)  for  U.G.I.  Utilities,  Inc., 
located  in  Luzerne  County.  U.G.I. 
Utilities,  Inc.  is  a  utility  and  is 
considered  a  major  source  of  NOx 
emissions.  EPA  is  approving  the  plan 
approval  (PA  67-2009)  and  compliance 
permit  (CP  67-2009)  for  Solar  Turbines. 
Inc.,  located  in  York  County.  Solar 
Turbines,  Inc.  is  a  cogeneration  plant 
and  is  considered  a  major  source  of  NOx 
emissions.  Included  in  Solar  Turbines — 
RACT  determination  is  a  compliance 
date  extension  until  December  31, 1997 
for  the  installation  of  dual  fuel  dry  low 
NOx  combustors  on  six  natural  gas 
turbines.  EPA  is  approving  the  plan 
approval  (PA  18-0001)  and  operating 
permit  (OP  18-0001)  for  Columbia  Gas 
Transmission  Corporation — Renovo 
Compressor  Station,  located  in  Clinton 
County.  Columbia  Gas  Transmission 
Corporation — Renovo  Compressor 
Station  is  a  natural  gas  compressor 
station  and  is  considered  a  major  source 
of  NOx  emissions.  EPA  is  approving  the 
plan  approval  (PA  53-0007A)  and 
operating  permit  (OP  53-0007)  for 


National  Fuel  Gas  Supply  Corporation — 
East  Fork  Compressor  Station,  located  in 
Potter  County.  National  Fuel  Gas 
Supply  Corporation — East  Fork 
Compressor  Station  is  a  natural  gas 
compressor  station  and  is  considered  a 
major  source  of  NOx  emissions.  EPA  is 
approving  the  plan  approval  (PA  67- 
2006)  for  York  Resource  Enery  Systems, 
Inc.,  located  in  York  County.  York 
Resource  Enery  Systems,  Inc.  is  a 
municipal  waste  combustion  facility 
and  is  considered  a  major  soiu'ce  of  NOx 
emissions.  EPA  is  approving  the  plan 
approvals  (PA  06-1036  and  PA  06-315— 
001)  for  W.R.  Grace  &  Co, — Formpac 
Division,  located  in  Berks  County.  W.R. 
Grace  &  Co. — Formpac  Division  is  an 
expandable  polystyrene  foam  product 
manufacturer  and  is  considered  a  major 
source  of  VOC  emissions.  EPA  is 
approving  the  plan  approval  (PA  32- 
000-303)  for  CNG  Transmission 
Corporation — Cherry  Tree  Station, 
located  in  Indiana  County.  CNG 
Transmission  Corporation — Cherry  Tree 
Station  is  a  natural  gas  compressor 
station  and  is  considered  a  major  source 
of  NOx  emissions.  EPA  is  approving  the 
operating  permit  (OP  23-0007)  for  EPC 
Power  Corporation  of  Bethlehem — 
Crozer-Chester  Cogeneration  plant, 
located  in  Delaware  County.  EPC  Power 
Corporation  of  Bethlehem — Crozer- 
Chester  Cogeneration  plant  is  a 
cogeneration  plant  and  is  considered  a 
major  source  of  NOx  emissions.  EPA  is 
approving  the  operating  permit  (OP  67- 
2030)  for  C-P  Converters,  Inc.,  located 
in  York  County.  C-P  Converters,  Inc.  is 
a  flexographic  printing  operation  and  is 
considered  a  major  source  of  VOC 
emissions.  EPA  is  approving  the 
operating  permit  (OP  32-000-100)  for 
Fisher  Scientific  Co.  International — 
Instrument  Manufacturing  Division, 
located  in  Indiana  County.  Fisher 
Scientific  Co.  International — ^Instrument 
Manufacturing  Division  is  a  coater  of 
laboratory  instruments  and  is 
considered  a  major  source  of  VOC 
emissions. 

The  specific  emission  limitations  and 
other  RACT  requirements  for  these 
sources  are  summarized  in  the 
accompanying  technical  support 
document,  which  is  available  from  the 
EPA  Region  IB  office. 

Several  of  the  plan  approvals/ 
operating  permits  contain  a  provision 
that  allows  for  future  changes  to  the 
emission  limitations  based  on  CEM  or 
other  monitoring  data.  Since  EPA 
cannot  approve  emission  limitations 
that  are  not  currently  before  it,  any 
changes  to  the  emission  limitations  as 
submitted  on  January  6, 1995,  July  5, 
1995,  August  1, 1995,  and  September 
20, 1995  to  EPA  must  be  resubmitted  to 


and  approved  by  EPA  in  order  for  these 
changes  to  be  incorporated  into  the 
Pennsylvania  SIP.  Consequently,  the 
source-specific  RACT  emission 
limitations  that  are  being  approved  into 
the  Pennsylvania  SIP  are  those  that  were 
submitted  on  the  above-mentioned  dates 
and  are  the  subject  of  this  rulemaking 
document.  These  emission  limitations 
will  remain  part  of  the  SIP  unless  and 
until  a  revis^  limitation  is  approved  by 
EPA  pursuant  to  40  CFR  part  51  and 
approved  by  the  U.S.  EPA.  In  addition, 
several  of  the  plan  approvals  and 
operating  permits  contain  a  general 
provision  that  would  allow  compliance 
date  extensions  at  the  request  of  the 
source  and  approval  by  Pennsylvania 
without  EPA  approval.  While  EPA  does 
not  automatically  rule  out  the 
possibility  of  compliance  date 
extensions,  EPA  cannot  pre-approve 
compliance  date  extensions  that  have 
not  been  submitted  to  it  for  review 
through  such  general  provision. 

In  addition,  EPA  is  establishing  RACT 
for  the  glass  furnace  (No.  2)  and  kilns 
(#1  through  4)  at  the  now  shutdown 
General  Glass — ^Jeannette  plant.  These 
sources  represent  the  only  NOx  emitting 
sources  at  the  plant  at  the  time  of  its 
shutdown  on  July  8, 1993.  All  of  these 
sources  ceased  operation  and  had  their 
permits  revoked  on  July  8, 1993.  RACT 
for  these  sources  is  determined  to  be  no 
additional  controls.  The  total  post- 
RACT  NOx  emissions  (based  on  a  three 
year  average  of  operating  conditions)  for 
these  sources  is  518  tons  per  year.  The 
1990  baseyear  VOC  and  NOx  emissions 
for  the  above-named  sources  are  also 
being  approved.  The  NOx  1990 
emissions  fi'om  the  glass  melting 
furnace  are  508.2  TPY.  The  NOx  1990 
emissions  from  the  four  kilns  are  11.8 
TPY.  EPA  is  also  using  this  document 
to  recognize  the  518  tons  of  NOx  per 
year  emission  reduction  credits  created 
by  the  shutdown  of  this  plant. 

Synthetic  Minor  Permits 

EPA  is  approving  the  operating  permit 
(OP  06-1001)  for  Adelphi  Kitchens, 

Inc. — Robesonia  factory,  located  in 
Berks  County.  Adelphi  Kitchens,  Inc. — 
Robesonia  factory  is  a  wood  furniture 
manufacturing  facility  and  had  potential 
VOC  emissions  greater  than  50  TPY. 

EPA  is  approving  the  operating  permit 
(OP  06-1005)  for  Birchcraft  Kitchens, 
Inc. — Reading  factory,  located  in  Berks 
County.  Birchcraft  Kitchens,  Inc. — 
Reading  factory  is  a  wood  furniture 
manufacturing  facility  and  had  potential 
VOC  emissions  greater  than  50  TPY. 

The  approval  of  the  conditions  in  each 
of  these  facilities’  respective  permits 
will  limit  the  emissions  at  those 
facilities  to  less  than  50  TPY  and  would 
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allow  them  to  avoid  being  considered 
major  VCX]  sources,  subject  to  the  major 
source  RACT  requirements  of  the  Clean 
Air  Act  and  the  Pennsylvania 
regulation.  EPA  is  also  approving  the 
operating  permit  (OP  46-0044)  for 
Glasgow,  hic. — Bridgeport  Asphalt 
Plant,  located  in  Montgomery  County-. 
Glasgow,  Inc. — Bridgeport  Asphalt  Plant 
is  an  asphalt  plant  and  had  potential 
VOC  and  NOx  emissions  greater  than  25 
TPY.  Montgomery  County  is  part  of  the 
Philadelphia  severe  ozone 
nonattainment  area,  to  which  the  more 
stringent  25  TPY  major  source  threshold 
applies. 

The  technical  support  document 
contains  the  details  of  each  of  the  RACT 
determinations,  synthetic  minor  permit 
conditions,  and  1990  baseyear 
emissions  calculations.  It  is  available  at 
the  EPA  Region  m  office  listed  in  the 
Addresses  section  of  this  document. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  be  effective  July  1, 1996, 
imless,  by  Jime  17, 1996,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  Ira 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  July  1, 1996.  If  adverse 
comments  are  received  that  do  not 
pertain  to  all  documents  subject  to  this 
rulemaking  action,  those  documents  not 
affected  by  the  adverse  comments  will 
be  finalized  in  the  manner  described 
here.  Only  those  documents  that  receive 
adverse  comments  will  be  withdrawn  in 
the  manner  described  here. 

Final  Action 

EPA  is  approving  eight  plan 
approvals,  six  operating  permits,  and 
one  compliance  permit  as  RACT  for  ten 
individual  sources,  three  operating 
permits  to  limit  emissions  at  three 
facilities  to  below  major  source  levels, 
and  the  RACT  determination  and  the 
1990  baseyear  emissions  for  the  glass 


melting  furnace  and  four  kilns  at 
General  Glass— Jeannette  plant. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
remlatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

This  Federal  action  approves  pre¬ 
existing  requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 


requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  approval  of 
eleven  source-specific  VOC  and  NOx 
RACT  determinations,  three  synthetic 
minor  permits,  and  correction  to  the 
1990  baseyear  emissions  inventory  in 
Pennsylvania,  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  15, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  19, 1996. 

W.T.  Wisniewski, 

Acing  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

§  52.2020  Identification  of  plan. 

It  It  "k  ft  it 

(c)  *  *  * 

(108)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
January  6, 1995,  July  5, 1995,  July  31, 
1995,  August  1, 1995,  September  20, 
1995,  November  22, 1995,  and  March 
18, 1996  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(now  known  as  the  Pennsylvania 
Department  of  Environmental 
Protection): 

(i)  Incorporation  by  reference. 

(A)  Seven  letters,  dated  January  6, 
1995,  July  5, 1995,  July  31, 1995,  August 

1. 1995,  September  20, 1995,  November 

22. 1995,  and  March  18, 1996  from  the 
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Pennsylvania  Department  of 
Environmental  Resources  (now  known 
as  the  Pennsylvania  Department  of 
Environmental  Protection)  transmitting 
source  specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits  for  the 
following  sources:  U.G.I.  Utilities,  hic. 
(Luzerne  Co.) — utility.  Solar  Turbines 
(York  Co.) — cogeneration  facility, 
Columbia  Cas  Transmission — Renovo 
Compressor  Station  (Clinton  Co.) — 
natural  gas  compressor  station.  National 
Fuel  Cas  Supply  Corporation — East  Fork 
Compressor  Station  (Potter  Co.) — 
natural  gas  compressor  station,  York 
Resource  Energy  Systems,  Inc.  (York 
Co.) — municipal  waste  combustion 
facility,  W.R.  Crace  &  Co. — Formpac 
Division  (Berks  Co.) — expandable 
polystyrene  blowing  facility,  CNC 
Transmission — Cherry  Tree  Station 
(Indiana  Co.) — natural  gas  transmission 
station,  EPC  Power  Corporation  of 
Bethlehem  (Delaware  Co.) — Crozer 
Chester  Cogeneration  Plant,  C-P 
Converters,  Inc.  (York  Co.)— 
flexographic  printing  operation,  Fisher 
Scientific  Co.  International — Instrument 
Manufacturing  Division  (Indiana  Co.).  In 
addition,  the  permits  containing 
provisions  Umiting  source  emissions  to 
synthetic  minor  soiu'ces  levels  (below 
RACT  threshold  level  of  100  tons  per 
year  or  25  TPY  of  potential  NOx 
emissions  and  50  TPY  or  25  TPY  for 
potential  VOC  emissions)  are  being 
approved  for  three  soiux;es:  Adelphi 
ICtchens,  Inc. — ^Robesonia  factory  (Berks 
Co.) — wood  furniture  coating  operation, 
Birchcraft  Kitchens,  Inc. — Reading 
factory  (Berks  Co.) — wood  furniture 
coating  operation,  and  Glasgow,  Inc. — 
Bridgeport  Asphalt  Plant  (Montgomery 
Co.)^sphalt  plant. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP),  Compliance  permit  (QP): 

(1)  U.G.I.  Utilities,  Inc.— ^P  40-0005, 
effective  December  20, 1994  and  PA  40- 
0005A,  effective  December  20, 1994, 
except  the  expiration  date  of  the  plan 
approval  and  conditions  #  18, 19,  and 
20  pertaining  to  non-VOC  or  NOx 
emissions  and  ash  and  waste  oil 
requirements. 

[2]  Solar  Turbines — ^PA  67-2009, 
effective  August  17, 1995,  except  the 
expiration  date  of  the  plan  approval  and 
CP  67-2009,  effective  August  17, 1995, 
except  the  expiration  date  of  the 
compliance  permit. 

(5)  Columbia  Gas  Transmission — 
Renovo  Compressor  Station — OP  18- 
0001,  effective  July  18, 1995,  except  the 
expiration  date  of  the  operating  permit 
and  condition  #8,  pertaining  to 
compliance  date  extensions  and  PA  18- 
0001,  effective  July  18, 1995,  except  the 
expiration  date  of  the  plan  approval  and 


condition  #14,  pertaining  to  compliance 
date  extensions. 

(4)  National  Fuel  Gas  Supply 
Corporation — ^East  Fork  Compressor 
Station — OP  53-0007,  effective  July  17, 
1995,  except  the  expiration  date  of  the 
operating  permit,  including  the 
corrections  to  condition  #6  and  13  (firom 
a  letter  dated  July  31, 1995)  and  PA  53- 
0007A,  effective  July  17, 1995,  except 
the  expiration  date  of  the  plan  approval. 

(5)  York  Resource  Energy  Systems, 

Inc. — ^PA  67-2006,  effective  August  25, 
1995,  except  the  expiration  date  of  the 
plan  approval  and  the  non-VOC  or  non- 
NOx  elements  in  conditions  #4,  8, 9, 10 
12, 18,  and  19. 

(6)  W.R.  Grace  &  Co. — Formpac 
Division — ^PA  06-1036,  effective  May 

12. 1995,  except  the  expiration  date  of 
the  plan  approval  and  condition  #10  (d) 
and  (e)  pertaining  to  compliance  date 
extensions  and  PA  06-315-001, 
effective  June  4, 1992,  except  the 
expiration  date  of  the  plan  approval. 

(7)  CNC  Transmission  Corporation — 
Cheny  Tree  Station — PA  32-000-303, 
effective  July  5, 1995,  except  the 
expiration  date  of  the  plan  approval,  the 
elements  in  condition  #6  pertaining  to 
carbon  monoxide,  and  condition  #16  D. 
and  E.  pertaining  to  compliance  date 
extensions. 

(8)  EPC  Power  Corporation  of 
Bethlehem — Crozer  Chester 
Cogeneration  plant — OP  23-0007, 
effective  June  8, 1995,  except  the 
expiration  date  of  the  operating  permit. 

(9)  C-P  Converters,  Inc. — OP  67-2030, 
effective  August  30, 1995,  except  the 
expiration  date  of  the  operating  permit. 

(10)  Fisher  Scientific — Instrument 
Manufacturing  Division — OP  32-000- 
100,  effective  July  18, 1995,  except  the 
expiration  date  of  the  operating  permit. 

(11)  Adelphi  Kitchens,  Inc. — 
Robesonia  factory — OP  06-1001, 
effective  April  4, 1995,  except  the 
expiration  date  of  the  operating  permit. 

(12)  Birchcraft  Kitchens,  Inc. — 
Reading  factory — OP  06-1005,  effective 
April  4, 1995,  except  the  expiration  date 
of  the  operating  p>ermit. 

(13)  Glasgow,  Inc. — Bridgeport 
Asphalt  Plant— OP  46-0044,  effective 
June  7, 1995,  except  the  expiration  date 
of  the  operating  permit. 

(ii)  Additional  material. 

(A)  Remainder  of  January  6, 1995,  July 

5. 1995,  August  1, 1995,  September  20, 
1995,  State  submittals. 

(B)  Revision  to  the  Pennsylvania  SIP 
dated  March  18, 1996,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection,  pertaining  to 
the  1990  emission  inventory  for  General 
Glass — Jeannette,  Westmoreland 
County. 


3.  Section  52.2037  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


(d)  NOx  RACT  determination  for  the 
no.  2  glass  melting  furnace  and  the  four 
kilns  at  the  General  Glass — ^Jeannette 
plant,  which  manufactured  flat  glass,  is 
the  current  operation,  consisting  of  no 
additional  controls. 

4.  Section  52.2036  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


(c)  The  1990  NOx  emissions  for  the 
no.  2  glass  melting  furnace  at  the 
General  Glass — ^Jeaimette  plant,  located 
in  Westmoreland  Coimty,  Pennsylvania 
is  508.2  tons  per  year.  Westmoreland 
Coimty  is  part  of  the  Pittsburgh 
moderate  ozone  nonattainment  area. 
The  1990  NOx  emissions  for  the  four 
kilns  (no.  1  through  4)  is  11.8  tons  per 
year.  This  facility  does  not  contain  any 
other  NOx  emitting  units. 
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SUMMARY:  Environmental  Protection 
Agency  (EPA)  approves  Oregon’s 
Transportation  conformity  rules 
received  on  April  17, 1995,  fitjm  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ).  The  Clean  Air  Act 
(CAA  or  Act)  requires  the  states  to 
promulgate  conformity  rules  to  ensure 
that  Federal  actions  conform  to  the 
appropriate  State  Implementation  Plan 
(SIP).  Conformity  to  a  SIP  is  defined  in 
the  CAA,  as  amended  in  1990,  as 
meaning  conformity  to  a  SIP’s  purpose 
of  eliminating  or  reducing  the  severity 
and  number  of  violations  of  the  national 
ambient  air  quality  standards  (NAAQS) 
and  achieving  expeditious  attainment  of 
such  standards.  The  Federal  agency 
responsible  for  the  action  is  requir^  to 
detmmine  if  its  actions  conform  to  the 
applicable  SIP. 

DATES:  This  action  is  effective  on  July 
15, 1996  unless  adverse  or  critical 
comments  are  received  by  June  17, 

1996.  If  the  effective  date  is  delayed. 


§  52.2037  Control  Strategy:  Carbon 
monoxide  and  ozone  (hydrocarbons). 
***** 


§  52.2036  1990  Baseyear  Emission 
Inventory. 

***** 
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40  CFR  Part  52 

[OR47-11 -7052a:  FRL-6504-^] 

Approval  and  Promulgation  of 
Im^ementation  Plans:  Oregon 

agency:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 
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timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA  Region  10,  Office  of  Air 
Quality  (OAQ-107),  OR47-11-7052, 
1200  Sixth  Avenue,  Seattle,  WA  98101. 
Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10,  Office  of  Air 
Quality,  1200  Sixdi  Avenue  (OAQ-107), 
Seattle,  WA  98101,  and  the  Oregon 
Department  of  Environmental  Quality, 
811  S.W.  6th  Avenue,  Portland,  OR 
97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Elson,  EPA  Region  10,  Office  of 
Air  Quality  (OAQ-107),  1200  Sixth 
Avenue,  Seattle,  WA  98101,  (206)  553- 
1463. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  CAA  section  176(c),  as  amended 
(42  U.S.C.  7401  et  seq.),  requires  states 
to  submit  to  EPA  revisions  to  their 
implementation  plans  establishing 
transportation  and  general  conformity 
criteria  and  procedures.  EPA  regulation 
requires  the  states  to  submit  SIP 
revisions  by  November  25, 1994,  and 
November  30, 1994.  These  conformity 
rules  are  to  ensure  that  all  Federal 
actions  conform  to  the  appropriate  SIP 
developed  pursuant  to  section  110  and 
part  D  of  the  CAA.  Conformity  to  a  SIP 
is  defined  in  the  CAA,  as  amended  in 
1990,  as  meaning  conformity  to  a  SIP’s 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
national  ambient  air  quality  standards 
(NAAQS)  and  achieving  expeditious 
attainment  of  such  standards,  and  that 
such  activities  will  not: 

1.  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area, 

2.  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area,  or 

3.  Delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

The  CAA  ties  conformity  to 
attainment  and  maintenance  of  the 
NAAQS.  Thus,  Federal  actions  must  not 
adversely  affect  the  timely  attainment 
and  maintenance  of  the  NAAQS  or 
emission  reduction  progress  plans 
leading  to  attainment.  The  Federal 
agency  responsible  for  the  action  is 


required  to  determine  if  its  actions 
conform  to  the  applicable  SIP.  The 
Oregon  transportation  conformity  rule 
establishes  the  criteria  and  procedures 
governing  the  determination  of 
conformity  for  all  Federal  actions  in 
nonattainment  or  maintenance  areas  in 
the  State  of  Oregon  for  Federal  highway 
and  transit  actions.  Therefore,  the 
criteria  and  procedures  established  in 
this  rule  apply  only  in  areas  that  are 
nonattainment  or  maintenance  with 
respect  to  any  of  the  criteria  pollutants 
under  the  CAA:  carbon  monoxide  (CO), 
lead  (Pb),  nitrogen  dioxide  (NO2),  ozone 
(O3),  particulate  matter  (PMio),  and 
sulfur  dioxide  (SO2).  The  rule  covers 
direct  and  indirect  emissions  of  criteria 
pollutants  or  their  precursors  that  are 
reasonably  foreseeable  and  caused  by  a 
Federal  action. 

The  Oregon  submittal  contains 
transportation  conformity  regulations 
that  are  consistent  with  the  CAA 
requirements.  These  regulations  are  at 
least  as  stringent  as  the  Federal 
regulations  and  in  some  cases  are  more 
stringent.  Oregon’s  regulations  establish 
procedural  requirements  including 
interagency  consultation  procedures. 
They  also  require  the  responsible 
agency  to  make  their  conformity 
determinations  available  for  public 
review.  Notice  of  draft  and  final 
conformity  determinations  must  be 
provided  directly  to  air  quality 
regulatory  agencies  and  to  the  public  by 
publication  in  a  local  newspaper.  The 
conformity  determination  examines  the 
impacts  of  the  direct  and  indirect 
emissions  from  the  Federal  action.  The 
regulations  require  the  Federal  action  to 
also  meet  any  applicable  SIP 
requirements  and  emission  milestones. 
Each  Federal  agency  must  determine 
that  any  actions  covered  by  the  rule 
conform  to  the  applicable  SIP  before  the 
action  is  taken. 

The  Oregon  rule  includes  interagency 
consultation  procedures  which  will 
occur  during  the  development  of 
transportation  plans,  transportation 
improvement  programs,  and  State 
Implementation  Plans,  and  before 
findings  of  conformity. 

The  rule  includes  a  provision  that 
“regionally  significant”  transportation 
projects  meet  the  criteria  of  the  rule 
regardless  of  the  funding  soiu'ce  (OAR 
340-20-720  (42)  and  OAR  340-20-760). 
The  determination  of  “regionally 
significant”  projects  will  be  made 
through  interagency  consultation  with 
affected  parties. 

The  rule  includes  reduced  time 
frames  for  compliance  with  mobile 
source  emissions  budget  once  a 
maintenance  SIP  has  been  approved  by 
the  Oregon  Environmental  Quality 


Commission  (EQC).  The  rule  also 
includes  reduced  time  frames  for 
demonstrating  timely  implementation  of 
transportation  control  measures  (TCMs) 
once  the  EQC  adopts  a  SIP  revision 
which  adds  TCMs.  The  rule  requires 
timely  implementation  of  all  TCMs 
identified  as  necessary  to  where 
attainment  or  maintenance  of  and  air 
quality  standard  is  jeopardized, 
regardless  of  their  eligibility  for  Federal 
funding. 

II.  This  Action 

This  Action  approves  Oregon 
Administrative  Rule  (OAR)  Actions 
340-2-700  to  1080  as  an  amendment  to 
the  Oregon  SIP.  Specifically  these  rules 
are  as  follows: 

340-20-700  Title. 

340-20-710  Puroose. 

340-20—720  Definitions. 

340-20—730  Applicability. 

340-20-740  Priority. 

340-20-750  Frequency  of  conformity 
determinations. 

340-20-760  Consultation. 

340-20-770  Content  of  transportation 
•  plans. 

340-20-780  Relationship  of 
transportation  plan  and  TIP 
conformity  with  the  NEPA  process. 
340-20-790  Fiscal  constraints  for 
transportation  plans. 

340-20-800  Criteria  and  procedures 
for  determining  conformity  of 
transportation  plans. 

340-20-810  Criteria  and  procedures: 

Latest  planning  assumptions. 
340-20-820  Criteria  and  procedures: 

Latest  emissions  model. 

340-20-830  Criteria  and  procedures: 
Consultation. 

340-20-840  Criteria  and  procedures: 

Timely  implementation  of  TCMs. 
340-20-850  Criteria  and  procedures: 
Currently  conforming 
transportation  plan  and  TIP. 
340-20-860  Criteria  and  procedures: 

Projects  from  a  plan  and  TIP. 
340-20-870  Criteria  and  procedures: 
Localized  CO  and  PM-10  violations 
(hot  spots). 

340-20-880  Criteria  and  procedures: 
Compliance  with  PM-10  control 
measures. 

340-20-890  Motor  vehicle  emissions 
budget  (transportation  plan). 
340-20-900  Criteria  and  procedures: 
Motor  vehicle  emissions  budget 
(TIP). 

340-20-910  Criteria  and  procedures: 
Motor  vehicle  emissions  budget 
(project  not  from  a  plan  and  TIP). 
340-20-920  Criteria  and  procedures: 
Localized  CO  violations  (hot  spots) 
in  the  interim  period. 

340-20-930  Criteria  and  procedures: 
Interim  period  reductions  in  ozone 
and  CO  areas  (transportation  plan). 
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340-20-940  Criteria  and  procedures:  ' 
Interim  period  reductions  in  ozone 
and  CO  areas  (TIP). 

340-20-950  Criteria  and  procedures: 
Interim  period  reductions  for  ozone 
and  CO  areas  (project  not  horn  a 
plan  and  TIP). 

340-20-960  Criteria  and  procedures: 
Interim  period  reductions  for  PM- 
10  and  N02  areas  (transportation 
plan). 

340-20-970  Criteria  and  procedures: 
Interim  period  reductions  for  PM- 
10  and  N02  areas  (TIP). 

340-20-980  Criteria  and  procedures: 
Interim  period  reductions  for  PM- 
10  and  N02  areas  (project  not  from 
a  plan  and  TIP). 

340-20-990  Transition  from  the 
interim  period  to  the  control 
strategy  period. 

340-20-1000  Requirements  for  the 
adoption  or  approval  of  projects  by 
recipients  of  hmds  designated 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act. 

340-20-1010  Procedures  for 
determining  regional 
transportation-related  emissions. 
340-20-1020  Procedures  for 

determining  localized  CO  and  PM- 
10  concentrations  (hot-spot 
analysis). 

340-20-1030  Using  the  motor  vehicle 
emissions  budget  in  the  applicable 
implementation  plan  (or 
implementation  plan  submission). 
340-20-1040  Enforceability  of  design 
concept  and  scope  and  project-level 
mitigation  and  control  measiues. 
340-20-1050  Exempt  projects. 
340-20-1060  Projects  exempt  from 
regional  emissions  analyses. 
340-20-1070  Special  provisions  for 
nonattainment  areas  which  are  not 
required  to  demonstrate  reasonable 
further  progress  and  attainment. 
340-20-1080  Savings  provisions. 

ni.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SEP-approval  does 


not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  vmder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  Tribal 
governments  in  the  aggregate;  or  to  the 
private  sector.  Under  Section  205,  EPA 
must  select  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  Tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  Tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  ^e  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 


2214-2225),  as  revised  by  a  July  10, 

1995,  memorandum  firom  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amenctoent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociiment  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  July  15, 1996 
unless,  by  June  17, 1996  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  July  15, 1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  15, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

It  has  been  determined  that  this  rule 
is  not  a  “significant  regulatory  action’’ 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental^rotection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 
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Dated:  May  2. 1996. 

Chuck  Clarke, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  MM — Oregon 

2.  Section  52.1970  is  amended  hy 
adding  paragraph  (c)  (113)  to  read  as 
follows: 

§  52.1970  Identification  of  plan. 

It  It  it  it  It 

(c)*  *  * 

(113)  On  April  14, 1995,  the  Oregon 
Department  of  Environmental  Quality 
submitted  a  revision  to  its  SIP  for  the 
State  of  Oregon  to  include  the 
Transportation  Conformity:  OAR  340- 
20-710  through  340-20-1080. 

(i)  Incorporation  by  reference. 

(A)  April  14, 1995  letter  from  ODEQ 
director  Lydia  Taylor  to  EPA  Regional 
Administrator  Chuck  Clarke  submitting 
a  revision  to  the  Oregon  SIP  to  include 
the  Transportation  Conformity:  OAR 
340-20-710  through  340-20-1080; 
Division  20,  Air  Pollution  (Control, 
Criteria  and  Procedures  for  Eietermining 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act,  effective  March  29, 
1995. 

[FR  Doc.  90-12353  Filed  5-15-96;  8:45  am] 
BiUm&COOE  6S60-S(M> 

40  CFR  Part  52 

[AK6-1-6587;  FRL-5465-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  final  action  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Alaska  on  March  24, 1994  which 
implements  an  oxygenated  gasoline 
program  in  the  Municipality  of 
Anchorage.  This  SIP  revision  satisfies 
certain  Federal  requirements  for  carbon 
monoxide  (CXD)  nonattainment  areas 
with  a  design  value  of  9.5  parts  per 
million  (ppm)  or  greater  to  implement 


an  oxygenated  gasoline  program.  Motor 
vehicles  are  significant  contributors  of 
CO  emissions.  An  important  measure 
for  reducing  these  emissions  is  the  use 
of  cleaner  burning  oxygenated  gasoline. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  June  17, 1996. 

ADDRESSES:  Copies  of  the  State’s  request 
and  other  information  supporting  this 
action  are  available  for  inspection 
during  normal  business  houm  at  the 
following  locations:  EPA,  Office  of  Air 
Quality,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  and  the  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby,  Suite 
105,  Juneau,  Alaska  99801-1795. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Montel  Livingston,  EPA,  Office  of  Air 
Quality,  Seattle,  Washington,  (206)  553- 
0180. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  211(m)  of  the  Clean  Air 
Act,  as  amended  (the  “Act”),  Alaska 
was  required  to  submit  a  revised  SIP 
under  section  110  and  part  D  of  title  I 
that  includes  an  oxygenated  gasoline 
program  for  its  CO  nonattainment  areas 
(those  areas  with  a  design  value  of  9.5 
ppm  or  greater).  The  CO  standard  is  9 
ppm  and  was  established  based  on 
criteria  which  allows  for  an  adequate 
margin  of  safety  to  protect  human 
health.  The  9  ppm  standard  is  intended 
to  keep  carboxyhemoglobin  levels  below 
2.1%  in  order  to  protect  the  most 
sensitive  members  of  the  general 
population  (i.e.  individuals  with  heart 
disease  and  other  physiological 
weaknesses). 

Motor  vehicles  are  significant 
contributors  of  CO  emissions.  An 
important  measure  for  reducing  these 
emissions  is  the  use  of  cleaner  burning 
oxygenated  gasoline.  Extra  oxygen 
enhances  fuel  combustion  and  helps  to 
offset  fuel-rich  operating  conditions, 
particularly  during  vehicle  starting 
which  are  more  prevalent  in  the  winter. 

To  comply  with  the  Act,  Alaska 
implemented  an  oxygenated  gasoline 
program  containing  methyl  tertiary 
butyl  ether  (MTBE)  as  the  oxygenate  in 
the  early  winter  of  1992.  Shortly 
thereafter,  the  State  received  numerous 
health  and  driveability  complaints  from 
the  public  regarding  exposure  to  and 
use  of  MTBE  blended  gasoline.  In 
December  1992  the  Governor  of  Alaska 
temporarily  suspended  the  oxygenated 
fuel  program,  and  the  suspension 
continued  the  following  winter. 

During  this  suspension,  a  series  of 
studies  began  which  examined  issues 
including  health  and  driveability  at  cold 
temperatures  using  oxygenated  gasoline 


in  climate  fluctuations  such  as  the 
Municipabties  of  Anchorage  and 
Fairbanks  experience.  These  studies 
were  initiated  in  part  by  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  and  in  part  by 
State  health  officials  in  Alaska  who 
invited  the  Centers  for  Disease  Control 
and  Prevention  and  others  to  assist  in 
investigation  of  possible  health  effects. 
Studies  concluded  that  pumping  the 
ethanol  blend  does  not  appear  to 
increase  the  prevalence  of  acute  adverse 
health  effects  or  unusual  exposures 
when  compared  to  pumping  regular 
gasoline.  Data  also  showed  there  were 
no  adverse  driveability  effects  utilizing 
ethanol  in  Anchorage  during  the  study 
period. 

In  response  to  the  public’s  concerns 
about  MTBE,  Anchorage,  through  ADEC 
and  the  industry  providers,  agreed  to 
implement  an  oxygenated  fuel  program 
using  ethanol  as  the  oxygenate  rather 
than  MTBE  by  diluting  regular  unleaded 
gasoline  with  ethanol  to  10  percent 
ethanol  by  volume.  This  oxygenated 
fuel  program  began  in  Anchorage  in 
January  1995  and  lasted  for  about  three 
months.  This  initial  control  period  for 
Anchorage  using  an  ethanol  blend  was 
successful  with  the  general  public  and 
for  air  quality — ^there  were  no 
exceedances  of  the  CO  National  Air 
Ambient  Quality  Standards  (NAAQS) 
during  that  period.  The  program 
resumed  again  in  the  winter  of  1995-96, 
November  1, 1995  through  February  29, 
1996. 

The  State  of  Alaska  submitted  the 
Oxygenated  Gasoline  Requirements  (18 
AAC  53.005-18  AAC  53.190)  with 
amendments  adopted  through  March  19, 
1994,  to  EPA  on  March  24, 1994,  as  a 
revision  to  the  Alaska  SIP.  EPA 
reviewed  the  submittal  and  concluded 
that  the  revision  met  the  applicable 
requirements  of  the  Act.  In  a  direct  final 
rule  published  October  24, 1995,  EPA 
approved  the  revision  to  be  effective  on 
December  26, 1995,  unless  EPA  received 
adverse  or  critical  comments  by 
November  24, 1995  (see  60  FR  54435). 

In  the  same  Federal  Register,  EPA  also 
published  an  accompanying  proposed 
rule  (see  60  FR  54465),  explaining  that 
if  EPA  received  adverse  comments  on 
the  direct  final  rule  approving  ADEC’s 
submittal  re  the  oxygenated  gasoline 
program,  then  EPA  would  withdraw  the 
direct  final  rule  and  would  respond  to 
all  comments  on  the  proposal  in  a 
subsequent  final  rule.  The  proposed 
action  also  indicated  that  anyone 
wishing  to  comment  should  do  so  by 
November  24, 1995. 

EPA  received  an  adverse  comment  on 
November  22, 1995,  pertaining  to  its 
approval  of  Alaska’s  SIP  submittal.  The 
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direct  final  rule  was  withdrawn  on 
December  14, 1995.  See  60  FR  64135. 
EPA  has  thoroughly  considered  the 
comment  to  determine  the  appropriate 
action  on  the  oxygenated  gasoline 
program  for  Anchorage,  Alaska  and 
responds  below  in  the  “Response  to 
Comments.” 

In  conclusion,  EPA  is  approving  the 
oxygenated  gasoline  requirements 
submitted  by  the  State  of  Alaska  as 
described  in  the  October  24, 1995 
Federal  Register  notice  at  60  FR  54436 
and  proposed  in  the  October  24, 1995 
Federal  Register  notice  at  60  FR  54465. 

II.  Response  to  Comments 

A.  General  Legal  Authority 

In  objecting  to  several  specific 
provisions  in  Alaska’s  regulations,  the 
commenter  raised  issues  regarding 
approval  into  a  SIP  of  state  provisions 
not  required  by  section  211(m).  EPA 
may  approve  into  a  SIP  any  lawful 
provision  concerning  control  of  a 
criteria  pollutant  that  is  submitted  by  a 
state  and  that  otherwise  meets  the 
requirements  of  section  110.  As  a 
general  matter,  apart  fi-om  the 
exceptions  cited  in  section  116,  the 
Clean  Air  Act  (CAA)  does  not  restrict  a 
state’s  authority  to  impose  air  pollution 
controls  in  addition  to  those  required 
under  the  Act.  See  CAA  section  116. 
Section  211(m)  establishes  certain 
minimum  requirements  regarding 
oxygen  content,  but  does  not  itself 
prohibit  states  from  adopting  additional 
requirements.  While  federal  regulation 
of  fuels  under  section  211(c)(1) 
preempts  certain  state  regulations 
regarding  fuels,  where  there  is  no 
federal  “control  or  prohibition 
applicable  to  [a]  characteristic  or 
component  of  a  fuel  or  fuel  additive,”  a 
state  is  not  preempted  firom  regulating 
such  characteristic  or  component,  such 
as  oxygen  content.  See  section  211(c)(4). 
Under  EPA’s  current  interpretation  of 
section  211(c)(4),  there  is  no  federal 
requirement  applicable  to  oxygen 
content  in  gasoline  in  the  Anchorage 
area  because  the  only  federal  regulation 
applicable  to  oxygen  content  is  for 
reformulated  gasoline,  which  is  not 
required  in  the  Anchorage  area.  Thus, 
EPA  may  approve  as  a  SIP  revision  a 
requirement  by  Alaska  that  goes  beyond 
the  requirements  of  section  211(m)  in 
regulating  oxygen  content. 

B.  Temporary  Suspension  of  the 
Regulation’s  Applicability  to  Fairbanks 

The  commenter  stated  that  the 
provisions  of  section  211(m) 
“Oxygenated  Fuels”  of  the  Federal  1990 
Clean  Air  Act  applies  to  both  the 
Fairbanks  and  Anchorage  CO 


nonattainment  areas,  that  the  former 
Governor  unilaterally  suspended  the 
regulation’s  applicability  to  the 
Fairbanks’  area,  and  there  are  no 
provisions  in  this  regulation  for  this 
action. 

As  explained  in  the  “Background” 
section  of  this  rulemaking,  there  have 
been  congressional  actions  in  the  past 
which  did  temporarily  exempt 
Fairbanks  and  Anchorage  fi’om  the 
oxygenated  programs  requirement  while 
ongoing  health  and  driveability  studies 
were  conducted.  However,  in  this  action 
todays  EPA  is  determining  that  Alaska’s 
current  submittal  of  March  24, 1994, 
Fuel  Requirements  for  Motor  Vehicles, 
as  applied  to  the  Anchorage  area,  meets 
the  requirements  of  211(m) 

“Oxygenated  Fuels”  and  is  fully 
approvable  for  inclusion  into  the  SIP. 
The  fact  that  this  submission  does  not 
encompass  the  Fairbanks  area  does  not 
affect  ^A’s  authority  to  approve  it  for 
Anchorage,  and  hence  is  not  relevant  to 
this  rulemaking. 

C.  Oxygen  Content 

The  commenter  stated  that  fuel 
providers  for  Anchorage  were  under  no 
regulation  to  meet  a  blend  with  an 
oxygen  content  of  3.5  percent,  and  this 
is  correct.  ADEC’s  regulation  under  Fuel 
Requirements  for  Motor  Vehicles.  18 
AAC  53.020,  Average  Oxygen  Content 
Standard,  submitted  to  ^A  on  March 
24, 1994,  states,  “All  gasoline  sold, 
offered  for  sale,  distributed,  or 
dispensed  by  a  CAR  or  blender  CAR  for 
use  in  a  control  area  during  a  control 
period  must  be  oxygenated  so  that  each 
blend  of  gasoline  has  an  average  oxygen 
content  of  not  less  than  2.7  percent  by 
weight.”  EPA  is  approving  this  average 
oxygen  content  of  not  less  than  2.7 
percent  by  weight  as  meeting  the 
requirements  of  211(m)  of  the  Act  and 
is  incorporating  this  revision  into  the 
federally  enforceable  SIP. 

D.  Legal  Authority — Expansion  of 
Control  Area 

The  commenter  stated  there  are 
provisions  in  ADEC’s  18  AAC  53  Fuel 
Requirements  for  Motor  Vehicles  that  go 
beyond  the  authority  of  Section  211(m), 
are  unnecessary  to  satisfy  the 
nonattainment  plan  provisions  of  the 
Act,  or  go  beyond  the  authority  granted 
to  ADEC  under  State  law,  and  therefore 
conflict  with  EPA’s  requirements  that 
SIP  amendments  comply  with 
applicable  State  laws. 

For  example,  the  commenter  does  not 
believe  ADEC  has  the  authority  to 
expand  the  oxygenated  gasoline 
program  to  areas  other  than  the 
officially  designated  CO  nonattainment 
area.  The  commenter  stated  it  is  not 


provided  for  in  the  Act  and,  therefore, 
is  not  required  to  be  in  the  SIP,  and 
should  not  be  part  of  the  SIP. 

As  discussed  above,  the  CAA  does  not 
restrict  Alaska’s  authority  to  regulate 
oxygen  content  in  gasoline  beyond  what 
is  required  in  section  211(m).  In 
addition,  EPA  has  determined  thaf*' 
ADEC  will  satisfy  certain  requirements 
of  the  Act  by  including  in  this  SIP 
revision  contingency  measures  which 
provide  for  expansion  of  the  control 
area.  The  Act  (section  172(c)(9))  requires 
a  State  to  undertake  specific  measures  to 
be  undertaken  if  the  area  fails  to  make 
reasonable  further  progress,  or  to  attain 
the  national  primary  ambient  air  quality 
standard  by  the  (applicable)  attainment 
date.  ADEC  has  met  this  requirement  by 
specifying  a  contingency  measure  for 
Anchorage  which  provides  for 
expansion  of  its  control  area,  if 
necessary.  Expansion  of  the  control  area 
may  help  a  nonattainment  area  come 
into  attainment  by  ensuring  that 
vehicles  refueling  outside  the 
nonattainment  area  but  driving  inside 
the  area  are  also  controlling  emissions 
through  use  of  oxygenated  gasoline. 
Oxygen-blended  ^els  have  been  shown 
to  be  a  cost-effective  method  for 
reducing  CO  emissions. 

Alaska  has  also  used  expansion  of  the 
oxygenated  fuels  control  area  as  a 
contingency  measure  to  satisfy  another 
requirement  of  the  Act.  Because 
Anchorage  is  a  nonattainment  area  with 
a  design  value  above  12.7  ppm,  the  Act 
(section  187(a)(3))  further  requires 
implementation  of  contingency 
measures  if  annual  updates  of  the 
forecasted  Vehicle  Miles  Travelled 
(VMT),  or  annual  estimates  of  actual 
VMT,  exceed  the  number  predicted  in 
the  most  recent  prior  forecast;  or  if  the 
area  fails  to  attain  the  NAAQS  hy  the 
(applicable)  attainment  date.  ADEC  met 
this  requirement  through  its  VMT  SIP 
revision,  adopted  on  January  10, 1994, 
and  approved  by  EPA  on  June  29, 1995 
(60  FR  33727).  The  contingency 
measure  contained  in  the  VMT  revision, 
and  approved  by  EPA,  is  the  expansion 
of  the  oxygenated  fuels  control  area. 
This  contingency  measure  became 
effective  and  federally  enforceable  on 
August  28, 1995. 

E.  Oxygen  Content  Averaging  and 
Associated  Provisions 

The  commenter  stated  the  averaging 
provisions  and  associated  requirements 
of  ADEC’s  regulation  are  superfluous 
and  can  be  replaced  with  a  more 
straightforward  per-gallon  oxygen 
content  provision.  The  commenter 
added  that  the  provisions  for  averaging 
oxygen  content  method  of  compliance, 
oxygen  credits  and  debits,  and 
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minimum  oxygen  content  are  all 
unnecessary  and  should  not  be 
approved. 

As  described  in  the  October  24, 1995 
Federal  Register  notice  at  60  54436, 

EPA  has  determined  that  ADEC  met  the 
requirements  of  211(m)  of  the  Act  and 
was  cdhsistent  with  EPA  guidance  (57 
FR  47769,  October  20, 1992)  by  offering 
oxygen  content  averaging  provisions  as 
an  option  to  fuel  providers.  Fuel 
providers  need  only  use  these 
provisions  if  they  so  choose.  The 
commenter  provides  no  legal  or 
practical  reason  why  EPA  should  not 
approve  these  optional  provisions, 
which  are  intended  only  to  give  fuel 
providers  greater  compliance  flexibility. 
Even  if  fuel  providers  are  not  currently 
using  this  approach,  including  these 
provisions  allows  for  future  flexibility 
in  the  progi’am,  which  EPA  hnds  is 
appropriate  here. 

F.  State  Authority 

The  commenter  stated  there  are  no 
provisions  under  Alaska  State  law 
authorizing  ADEC  to  assess  the  “CAR 
and  Blender  CAR  Fees”  provided  under 
18  AAC  53.080.  Therefore,  the 
commenter  stated  the  fees  provisions  do 
not  belong  in  the  SIP  and  are 
unnecessary  to  satisfy  the  requirements 
of  the  Act. 

EPA  has  determined  that  ADEC  has 
fee  authority  to  collect  fees  to  cover 
costs  associated  with  permits,  under  AS 
44.46.025.  Revenues  generated  from 
industry  enable  the  program  to  be  self- 
sufficient  in  the  future.  EPA  also  notes 
that  18  AAC  53.080(c)  requires  ADEC  to 
“refund  fees  in  excess  of  those  required 
to  cover  the  costs  for  implementing  the 
requirements  of  this  chapter.”  As  an 
integral  part  of  Alaska’s  oxygenated 
gasoline  program,  which  the  State  has 
authority  to  implement,  it  is  appropriate 
for  EPA  to  approve  these  provisions  into 
the  SIP. 

G.  Reporting;  Product  Transfer 
Document/ Attest  Engagements 

The  commenter  stated  that  18  AAC 
53.1000  “Reporting;  Product  Transfer 
Document”  paragraph  (b)  requires  a 
CAR  or  blender  CAR  to  “*  *  *  have  an 
attest  engagement  conducted  in 
accordance  with  18  AAC  53.170,  “Attest 
Engagements,”  and  that  neither  of  these 
provisions  is  necessary  when 
compliemce  is  demonstrated  on  a  per- 
gallon  basis.  The  commenter  stated  they 
were  superfluous. 

As  repeated  above  and  described  in 
the  October  24, 1995  Federal  Register 
notice  at  60  54436,  EPA  has  determined 
that  ADEC  is  following  EPA  guidance 
published  on  October  20, 1992,  by 
offering  these  provisions  as  an  option  to 


fuel  providers,  and  EPA  finds  this  is  an 
appropriate  option  to  offer  fuel 
providers  in  this  instance. 

H.  State  Authority — “Dispenser 
Labeling” 

The  commenter  stated  that  ADEC’s 
label  saying  “Caution:  This  fuel  may  not 
be  suitable  for  use  in  aircraft,”  goes 
beyond  the  authority  granted  by  EPA  in 
its  labeling  requirements.  The 
commenter  also  questioned  the  State  of 
Alaska’s  authority  to  require  that  the 
label  on  fuel  dispensers  contain  this 
cautionary  statement.  In  response,  the 
State  Attorney  General’s  office  has 
provided  an  opinion  to  EPA  explaining 
the  legal  basis  for  this  provision. 

Specifically,  the  Attorney  General 
opinion  cites  to  Title  46,  Chapter  3, 
entitled  Environmental  Conservation, 
which  includes  a  declaration  of  policy 
stating  that  it  is  the  State’s  policy  to 
control  air  pollution  to  enhance  the 
“health,  safety,  and  welfare”  of  its 
citizens  (emphasis  added).  See  AS 
46.03.010(a).  The  opinion  also  cites  to 
AS  46.03.020(8),  (9),  and  (10)  which 
give  ADEC  the  authority  to  advise  and 
cooperate  with  local  and  other  state 
agencies  to  carry  out  the  pollution  laws, 
to  act  as  the  official  agency  in  all 
matters  affecting  the  purposes  of  ADEC 
under  federal  laws,  and  to  adopt 
regulations  to  effectuate  the  purposes  of 
Chapter  3,  including  control  of  air 
pollution  and  “other  purposes  as  may 
be  required  for  the  implementation”  of 
Chapter  3’s  declaration  of  policy.  In 
addition,  AS  44.62.030  states  that  a 
regulation  is  effective  if  it  is  “consistent 
with  and  reasonably  necessary”  to  the 
purposes  of  State  law. 

Given  ADEC’s  broad  statutory 
authorities,  and  the  opinion  of  the 
Attorney  General’s  office  that  these 
provisions  give  ADEC  the  authority  to 
promulgate  the  labeling  requirement 
regarding  aviation  use  of  oxygenated 
fuel,  EPA  is  approving  this  requirement 
along  with  the  State’s  other  labelling 
requirements.  A  more  detailed 
discussion  of  ADEC’s  authorities  is 
contained  in  the  State  Attorney 
General’s  letter,  included  in  the  record 
for  this  rulemaking. 

EPA  has  determined  that  ADEC  has 
complied  with  EPA  regulations  and 
guidance  for  labeling  requirements  (57 
FR  47770,  October  20, 1992)  and  as 
described  in  the  October  24, 1995 
Federal  Register  notice.  As  EPA  stated 
in  the  preamble  to  the  labelling 
regulations,  those  regulations  eire  not 
meant  to  restrict  states  from  imposing 
additional  information  requirements, 
and  there  is  no  language  in  the 
regulations  that  would  impose  such  a 
restriction  (See  57  FR  47771). 


I.  Suspension  of  Requirements 

The  commenter  stated  that  section 
211(m)  provides  only  that  the 
oxygenated  gasoline  program  be 
imposed  in  areas  exceeding  9.5  ppm 
and  are  adversely  affected  by  vehicular 
emissions.  The  commenter  stated  that 
18  AAC  53.190,  “Suspension  of 
Requirements”  provides  that 
oxygenated  gasoline  may  be  reimposed, 
after  the  program  has  been  suspended 
upon  attainment,  if  the  area  exceeds  an 
8.5  ppm  8  hour  average  concentration  of 
CO.  'The  commenter  concluded  that 
section  211(m)  does  not  authorize  a 
federally-enforceable  oxygenated 
gasoline  program  in  an  attainment  area, 
as  this  provision  of  18  AAC  53.190 
would  require:  therefore,  this  provision 
should  not  be  part  of  the  SIP. 

Section  211(m)  does  not  require  an 
oxygenated  gasoline  program  in  an  area 
in  attainment  for  CO,  except  as  is 
necessary  to  maintain  the  standard. 
However,  as  discussed  above,  there  is 
also  no  Federal  restraint  on  Alaska 
imposing  additional  requirements  on 
oxygen  content  beyond  what  is  required 
under  section  211(m). 

Moreover,  EPA  has  determined  that 
ADEC  is  complying  with  the 
requirement  under  section  211(m)(6)  of 
the  Act  that  the  program  remain  in 
effect  “to  the  extent  such  program  is 
necessary”  to  maintain  the  standard. 
The  State  has  selected  exceedance  of  8.5 
ppm  in  an  8  hour  average  as  the  trigger 
point  for  reimplementation  of  the 
program.  EPA  believes  this  is  an 
appropriate  trigger  point.  The  CO 
NAAQS  is  9  ppm;  and  pursuant  to  EPA 
guidance,  values  from  8.5  ppm  and  up 
are  rounded  up  to  9.  At  8.5  ppm,  the 
area’s  air  quality  is  considered  to  be  just 
meeting  the  standard.  The  purpose  of 
the  trigger  point  is  to  protect  the  health 
and  welfare  of  citizens  by  ensuring  that 
the  area  maintains  compliance  with  the 
CO  standard.  The  trigger  point  chosen 
by  Alaska  provides  for  reimplementing 
oxygenated  gasoline  promptly  upon  a 
strong  indication  that  the  area  is  in 
danger  of  violation  of  the  standeu'd, 
rather  than  waiting  for  CO  levels  to 
violate  the  NAAQS  before  instituting 
measures  to  bring  the  area  back  into 
attainment. 

III.  Significance  of  Today’s  Action 

EPA  is  approving  this  plan  revision 
submitted  to  EPA  by  the  State  of  Alaska 
on  March  24, 1994  which  implements 
an  oxygenated  gasoline  program  in  the 
Municipality  of  Anchorage.  This  SIP 
revision  was  submitted  by  the  State  to 
satisfy  certain  Federal  requirements  for 
CO  nonattainment  areas  with  a  design 
value  of  9.5  ppm  or  greater  to 
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implement  an  oxygenated  gasoline 
program. 

rV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 


the  private  sector,  result  from  this 
action. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 

1995  memorandum  horn  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  firom  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  15, 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2)). 

List  of  subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Dated:  Ap*ril  23. 1996. 

Chuck  Clarke, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  C — Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)  (25)  to  read  as 
follows: 

§  52.70  Identi1icatk>n  of  plan. 
***** 

(c)  *  *  * 

(25)  On  March  24, 1994,  ADEC 
submitted  a  revision  to  its  SIP  for  the 
State  of  Alaska  addressing  the 
attainment  and  maintenance  of  the 
NAAQS  for  CO  in  the  Anchorage  CO 
nonattainment  area. 

(i)  Incorporation  by  reference. 

(A)  March  24, 1994  letter  from  the 
Alaska  Governor  to  the  EPA  Regional 
Administrator  including  as  a  revision  to 
the  SIP  the  State  of  Ala^a,  Department 
of  Environmental  Conservation.  18  AAC 
53,  “Fuel  Requirements  for  Motor 
Vehicles,”  (Article  1, 18  AAC  53.005— 
18  AAC  53.190  and  Article  9, 18  AAC 
53.990,  with  the  exception  of  18  AAC 
53.010(c)(2)),  filed  M^h  24. 1994  and 
effective  on  April  23, 1994. 
***** 

[FR  Doc.  96-12352  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  6M0  60-P 


40  CFR  Part  70 

[NJ001;  FRL-5505-7] 

Clean  Air  Act  Final  Interim  Approval  Of 
Operating  Permit  Program;  New  Jersey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating  final 
interim  approval  of  the  operating  permit 
program  which  the  State  of  New  Jersey 
had  submitted  in  accordance  with  Title 
V  of  the  Clean  Air  Act  (the  Act)  and  its 
implementing  regulations  codified  at 
Part  70  of  Title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  Part  70).  This 
approved  interim  program  allows  New 
Jersey  to  issue  federally  enforceable 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources  for 
a  period  of  two  years,  at  which  time  it 
must  be  replaced  by  a  fully  approved 
program. 

EFFECTIVE  DATE:  This  interim  program 
will  be  effective  June  17, 1996. 
ADDRESSES:  Copies  of  the  State’s 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  as  well  as  the 
Technical  Support  Document  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  2,  290  Broadway,  21st  Floor, 


24716 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Rules  and  Regulations 


New  York,  New  York  10007-1866; 
Attention:  Steven  C.  Riva. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suilin  Chan,  Permitting  and  Toxics 
Support  Section,  at  the  above  EPA  office 
in  New  York  or  at  telephone  number 
(212)  637-4019. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

The  Act  and  its  implementing 
regulations  at  40  CFR  Part  70  require 
that  states  develop  and  submit  operating 
permit  programs  to  the  EPA  by 
November  15, 1993,  and  that  the  EPA 
act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  complete  submittal.  The  EPA 
reviews  state  programs  pursuant  to 
Section  502  of  the  Act  and  the  Part  70 
regulations,  which  together  outline  the 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  Part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  pjeriod  of  up  to  two  years. 
Additionally,  where  a  state  can 
demonstrate  to  the  satisfaction  of  EPA 
that  reasons  exist  to  justify  the  granting 
of  a  soim;e  category-limited  interim 
approval,  EPA  may  so  exercise  its 
authority.  A  source  category-limited 
interim  program  is  one  that 
substantially  meets  the  requirements  of 
Part  70  and  applies  to  at  least  60%  of 
all  affected  sources  which  account  for 
80%  of  the  total  emissions  within  the 
state.  If  a  state  does  not  have  an 
approved  program  by  the  end  of  an 
interim  program,  EPA  must  establish 
and  implement  a  federal  operating 
permit  program  for  that  state. 

On  January  30, 1996,  EPA  proposed  to 
approve  the  somce  category-limited 
operating  permit  program  submitted  by 
New  Jersey  (see  61  FR  2983).  During  the 
30-day  public  comment  period  which 
ended  on  February  29, 1996,  six 
comment  letters  were  received  on  the 
Proposed  Approval  Notice.  Five  of  the 
comments  regarded  the  list  of 
deficiencies  that  NJ  has  to  correct  in 
order  to  receive  full  program  approval. 
These  commenters  opined  that  the  NJ 
program  is  not  deficient  in  those  eireas 
and  therefore  should  not  be  required  to 
address  them  in  the  full  program 
submittal.  One  commenter  argued  that 
NJ  has  no  authority  to  collect  emissions- 
based  Title  V  fees  from  two  Title  FV- 
affected  Phase  I  units.  A  response  to  all 
of  the  comments  received  is  included  in 
Section  II.B.  of  this  notice.  Based  upon 
EPA’s  review,  none  of  the  comments 
received  changes  EPA’s  decision  to 
approve  NJ’s  source  category-limited 
interim  program.  Therefore,  in  this 
notice,  the  EPA  is  taking  final  action  to 


promulgate  interim  approval  of  the  New 
Jersey  Operating  Permit  Program. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

On  January  30, 1996,  the  EPA 
proposed  interim  approval  of  NJDEP’s 
Title  V  Operating  Permit  Program.  The 
program  elements  discussed  in  the 
proposed  notice  are  unchanged  from  the 
analysis  in  the  Interim  Approval  Notice 
and  continue  to  substantially  meet  the 
requirements  of  40  CFR  Part  70. 

B.  Response  to  Public  Comments 

1.  Deferral  of  Non-major  Sources. 

Two  comments  were  received  on  this 
issue,  from  the  Industrial  Operating 
Permit  Legislative/Regulatory 
Workgroup  (lOPLRW)  and  NJDEP. 

lOPLRW  argues  that  non-major 
sources  subject  to  NJ’s  NSR  program 
should  not  be  required  to  go  through  the 
“formalities”  of  obtaining  an  operating 
permit  because  (1)  it  is  inconsistent 
with  EPA’s  “White  Paper”  policies  and 
(2)  NJDEP  already  imposes  substantial 
requirements  to  control  emissions  of 
pollutants  from  such  sources.  The 
NJDEP,  however,  acknowledges  that  its 
current  rule  is  deficient  in  not  requiring 
non-deferred  non-major  sources  subject 
to  Section  111  of  the  Act  to  obtain 
operating  permits  and  agrees  to  amend 
its  rule  in  the  next  revision.  NJDEP 
asserts  that  this  deficiency,  however, 
does  not  exist  for  non-deferred  non¬ 
major  sources  subject  to  Section  112  of 
the  Act  since  its  rule  (N.J.A.C.  7:27- 
22.26(b),  (c),  and  (d))  contains  the 
necessary  requirements. 

Response.  EPA  agrees  with  NJDEP 
that  its  rule  is  adequate  in  addressing 
the  requirements  for  non-deferred  non¬ 
major  sources  subject  to  Section  112  of 
the  Act.  Therefore,  in  the  final  approval 
of  NJ’s  interim  program,  EPA  is  only 
requiring  NJDEP  to  revise  its  rule  to 
address  non-major  sources  subject  to 
Section  111  of  the  Act.  With  respect  to 
the  comments  submitted  by  the 
lOPLRW,  EPA  disagrees  with  the 
commenter  that  no  rule  revision  was 
necessary.  This  comment  conflicts  with 
the  provision  of  40  CFR  §  70.3(b)(2) 
which  is  not  affected  by  guidance 
established  in  EPA’s  “White  Paper”. 

2.  Definition  of  Prompt  Reporting. 
Four  comments  were  received  on  ffiis 
issue,  from  lOPLRW,  Bayway  Refining 
Company,  National  Environmental 
Development  Association  (NEDA),  and 
Du  Pont  Chemicals. 

All  four  commenters  echoed  the  same 
arguments;  therefore,  their  comments 
will  be  grouped  together  and  responded 
to  as  a  single  comment.  The  commenters 
argued  that  40  CFR  §  70.6  provides  the 


permitting  authority  the  flexibility  to 
“define  prompt  in  relation  to  the  degree 
and  typte  of  deviation  likely  to  occur  and 
the  applicable  requirements”.  As  such, 
the  commenters  questioned  EPA’s  basis 
and  authority  for  requiring  a  10-day 
repmrting  of  deviations  where  the  air 
contaminants  are  released  in  a  quantity 
or  concentration  that  pose  no  potential 
threat  to  the  public  health,  welfare,  or 
the  environment  and  the  permittee  does 
not  intend  to  assert  affirmative  defense 
for  the  deviation.  All  commenters  felt 
that  NJ’s  current  requirement  of 
immediate  reporting  for  deviation 
resulting  in  air  contaminants  released  in 
a  quantity  or  concentration  which  poses 
a  potential  threat  to  public  health, 
welfare  or  the  enviroiunent  or  which 
might  reasonably  result  in  citizen 
complaints  is  adequate.  Further,  a  two- 
day  reporting  requirement  was  asserted 
to  be  adequate  where  the  quantity  or 
concentration  of  the  releases  pqses  no 
potential  threat  to  the  public  health, 
welfare  or  environment  and  which  will 
not  likely  result  in  citizen  complaints 
but  that  the  permittee  intends  to  assert 
an  affirmative  defense.  The  ten-day 
reporting  requirement  is  unilaterally 
considered  an  unnecessary 
administrative  burden  to  both  NJDEP 
and  the  regulated  commimity  resulting 
in  no  commensmate  improvement  to 
the  environment. 

Response.  EPA  reconsidered  its  initial 
proposal  to  require  a  10-day  reporting 
on  deviations  that  do  not  pose  a 
potential  threat  to  the  public  health, 
welfare,  or  the  environment  and  for 
which  the  permittee  does  not  intend  to 
assert  an  affirmative  defense.  Although 
EPA  acknowledges  that  NJ’s  reporting 
rules  have  worked  fairly  well  in  the 
past,  EPA  does  not  find  that  to  be 
groimds  for  ruling  out  the  ten-day 
reporting  requirement  altogether.  There 
may  be  circumstances  where  such 
reporting  timefirame  is  warranted. 
Therefore,  after  considering  the 
concerns  brought  forth  by  the 
commenters,  EPA  has  decided  not  to 
require  NJ  to  incorporate  the  10-day 
reporting  provision  in  its  operating 
permit  rule.  Rather,  EPA  will  determine 
the  appropriateness  of  imposing  this 
requirement  on  an  as-needed  basis. 

3.  Affirmative  Defense.  Five 
comments  were  received  on  this  issue, 
from  lOPLRW,  Bay  way  Refining 
Company,  NEDA,  NJDEP,  and  Du  Pont 
Chemicals. 

Since  all  five  commenters  voiced  the 
same  concerns  on  this  issue,  their 
comments  are  grouped  together  and 
treated  as  one.  While  EPA  cited  the 
affirmative  defense  provisions  found  in 
N.J.S.A.26:2C-19.1  through  19.5  to  be  in 
conflict  with  the  provisions  of  40  CFR 
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§  70.6(g),  all  five  commenters  asserted 
that  the  NJ  provisions  have  worked  well 
in  the  past  by  allowing  reasonable 
excursions  during  startups,  shutdowns, 
malfunctions,  and  equipment 
maintenance  without  compromising 
protection  to  the  environment  and 
public  health  and  welfare.  All 
commenters  maintained  that  the  NJ  Law 
could  be  interpreted  to  be  in 
conformance  with  Part  70.  In  its 
proposed  approval  notice,  EPA  stated 
that  the  NJ  Law  was  deficient  in  (1)  not 
restricting  the  use  of  an  affirmative 
defense  to  violations  of  technology- 
based  emission  limitations  which 
potentially  allows  the  use  of  an 
affirmative  defense  for  violations  of 
health-based  emission  limitations  and 
(2)  allowing  an  affirmative  defense  for 
startups,  shutdowns,  malfunctions,  and 
equipment  maintenance.  The 
commenters  argued  that  although  the  NJ 
Law  does  not  restrict  the  affirmative 
defense  to  technology-hased  emission 
limitations,  it  nevei^eless  provides  the 
same  degree  of  protection  for  health- 
based  emission  limitations  by  ensuring 
that  the  violations  do  not  potentially 
threaten  the  environment  or  public 
health  or  welfare.  For  this  same  reason, 
the  commenters  argued  that  allowing  an 
affirmative  defense  for  startups, 
shutdowns,  malfunctions,  cuid 
equipment  maintenance  does  not  pose 
more  of  a  threat  to  the  environment  than 
what  Part  70  provides. 

Response.  EPA  has  thoroughly 
reviewed  the  arguments  presented  by 
the  commenters  and  maintains  that  die 
inconsistencies  between  the  NJ  Law  and 
Part  70  must  still  be  resolved  in  order 
for  EPA  to  grant  full  program  approval 
on  this  provision.  In  promulgating  the 
Part  70  regulations,  EPA  intended  to 
restrict  the  emergency  affirmative 
defense  to  actions  brought  for 
noncompliance  with  a  technology-based 
emission  limitation  to  ensure  greater 
protection  for  health-based  emission 
standards  (such  as  the  National  Ambient 
Air  Quality  Standards  (NAAQS), 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAP), 
etc.).  The  NJ  Law,  however,  does  not 
contain  similar  restrictions.  After 
reviewing  the  arguments  presented  by 
the  commenters  on  this  particular  issue, 
however,  EPA  agrees  with  the 
commenters  that  the  NJ  Law  may  be 
interpreted  to  provide  the  same  degree 
of  protection  for  the  health-based 
emission  limitations.  Therefore,  in  lieu 
of  making  changes  to  the  NJ  operating 
permit  rule,  EPA  will  accept  an  opinion 
ft'om  the  Attorney  General  which 
affirms  that  any  violation  resulting  in  a 
“potential  threat  to  public  health”  as 


used  in  N.J.S.A.  26:2C-19.1  through 
19.5  equates  to  a  violation  of  a  health- 
based  emission  standard,  such  that  the 
affirmative  defense  created  in  New 
Jersey’s  legislation  is  not  available  for 
violations  of  health-based  emission 
limits.  The  Attorney  General’s  opinion 
should  point  to  either  court  decisions  or 
legislative  history  interpreting  the 
“potential  threat  to  public  health” 
language.  With  respect  to  the  issue  of 
restricting  the  affirmative  defense  to 
emergency  situations  arising  from 
sudden  and  reasonably  unforeseeable 
events  that  are  beyond  the  control  of  the 
source  including  the  acts  of  God,  NJ’s 
Law  is  clearly  inconsistent  with  40  CFR 
70.6(g).  Although  NJ’s  criteria  for 
asserting  an  affirmative  defense  in 
N.J.S.A.  26:2C-19.2  are  similar  to  the  - 
criteria  established  in  40  CFR  §  70.6(g). 
NJ’s  affirmative  defense  in  N.J.S.A 
26:2C-19.1  and  19.2  goes  beyond 
sudden  and  unforeseeable  events.  As 
stated  in  the  proposed  approval,  40  CFR 
§  70.6(g)  only  allows  an  affirmative 
defense  for  Title  V  purposes  for  sudden 
and  imforeseeable  events.  NJ’s  law  not 
only  applies  to  unforeseeable 
malfunctions,  but  alsc  !.o  equipment 
start-up  or  shut-down  and  equipment 
maintenance,  activities  of  wUch  are 
usually  pre-scheduled.  Therefore,  EPA 
sees  no  grounds  for  finding  the  NJ 
approach  substantially  equivalent  to 
that  in  40  CFR  §  70.6(g).  This  is  beyond 
the  scope  of  40  CFR  §  70.6(g)  and  must 
be  changed  before  full  approval  can  be 
granted  for  this  provision.  NJ  may  either 
change  its  legislation  or  its  operating 
permit  rule  to  address  this  deficiency. 

As  to  the  comments  that  Part  70  should 
be  changed  to  provide  more  flexibility 
on  this  issue,  we  appreciate  the 
commenters’  desire  for  more  flexibility, 
but  program  approval  is  judged  on  the 
existing  requirements  of  40  CFR  Part  70, 
not  on  any  possible  future  changes  to 
Part  70.  EPA  is  treating  this  issue 
consistently  nationally  by  only  granting 
interim  approval  to  states  with  similar 
inconsistencies  to  40  CFR  §  70.6(g).  EPA 
is  not  aware  of  any  other  state  programs 
being  treated  differently  on  this  issue. 

4.  RS'D  Support  Facility  Test.  Two 
comments  were  received  on  this  issue, 
from  NEDA  and  lOPLRW. 

Both  commenters  argued  that  the 
issue  of  whether  an  R&D  operation  is 
eligible  for  separate  treatment  under  the 
operating  permit  program  should  not 
depend  on  where  the  products  and 
processes  developed  in  the  R&D 
operation  are  used.  Rather,  eligibility  for 
separate  treatment  should  simply 
depend  on  whether  the  R&D  operation 
produces  more  than  a  de  minimis 
quantity  of  products  for  commercial  use. 


Response.  In  its  proposal  to  approve 
NJ’s  program,  EPA  did  not  identify  the 
application  of  the  support  facility  test  in 
determining  the  major  source  status  of 
a  stationary  source  with  an  R&D 
operation  to  be  a  condition  for  full 
program  approval.  The  support  facility 
test  will  ensure  that  only  true  R&D 
facilities  are  properly  separated  from  the 
source.  Under  the  support  facility  test, 
even  where  neighboring,  commonly 
controlled  sources  have  difierent  2-digit 
SIC  codes,  they  should  be  aggregated  to 
determine  whether  a  major  source  is 
present  if  the  output  of  one  is  more  than 
50  percent  devot^  to  the  support  of  the 
other.  However,  EPA  believes  that  R&D 
operations  should  not  generally  be 
considered  support  facilities,  since  the 
“support”  provided  is  directed  towards 
development  of  new  processes  or 
products  and  not  to  current  production. 
EPA  acknowledges  that  the  product  of 
an  R&D  operation  is  information 
potentially  useful  to  create  a  new 
industrial  process  or  to  improve  the 
process  ongoing  at  the  facility,  but  not 
to  directly  support  the  process  in  which 
the  industrial  activity  is  currently 
engaged  or  capable  of  engaging  in  any 
significant  commercial  fashion.  To  the 
extent  an  activity  bears  some 
resemblance  to  R&D  but  in  fact 
contributes  to  the  ongoing  product 
produced  or  service  render^  at  a 
facility  in  a  more  than  de  minimis 
manner,  those  activities  should  he 
considered  part  of  the  source.  Pilot 
plants  often  present  instances  of 
activities  that  are  conducted  on  a  trial 
basis,  but  which  are  nevertheless 
dedicated  to  producing  a  product  for 
commerce  to  a  more  than  de  minimis 
extent,  and  so  would  not  be  considered 
R&D.  Whether  or  not  an  R&D  facility 
meets  the  support  facility  test  is  a  case- 
hy-case  determination.  As  provided  in 
the  Preamble  of  Part  70,  R&D  operations 
are  not  exempt  from  Title  V 
requirements,  but  the  state  is  given  the 
flexihility  to  treat  the  R&D  facility 
separate  from  the  manufacturing  facility 
with  which  ij  is  co-located.  The 
definition  of  R&D  in  N.J.A.C.  7:27-22- 
1  establishes  the  criteria  for  determining 
whether  or  not  an  operation  will  be 
given  separate  treatment  as  an  R&D 
facility  and  is  reflective  of  the  federal 
definition  as  discussed  in  the  foregoing. 
Under  N.J.A.C.  7:27-22.1,  an  R&D 
facility  cannot  be  engaged  in  the 
“manufacture  of  products  for 
commercial  sale,  except  in  a  de  minimis 
manner.”  This  is  a  close  approximation 
of  the  support  facility  test.  EPA  is  not 
adding  any  further  burden  of  proof  upon 
the  facility  in  the  event  of  alleged 
noncompliance  with  40  CFR  Part  70, 
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than  what  is  already  established  by  the 
state  in  N.J.A.C.  7:27-22.1  and  7:27- 
22.2(d). 

5.  Administrative  Amendment.  Two 
comments  were  received  on  this  issue, 
from  lOPLRW  and  NJDEP. 

lOPLRW  asserted  that  the 
administrative  amendment  section  of 
NJ’s  rule  meets  the  requirements  of  Part 
70.  NJDEP  clarified  that  the 
interpretation  EPA  read  into  the 
language  at  N.J.A.C.  7:27-22.20(b)(7)  as 
explained  in  the  proposed  interim 
approval  was  not  intended.  NJDEP 
agreed  to  revise  its  rule  to  address  EPA’s 
comments. 

Response.  EPA  appreciates  the 
comment  firom  lOPLRW;  however,  a 
revision  to  NJ’s  rule  is  nonetheless 
necessary. 

6.  Title  IV  Fees.  One  comment  was 
received  on  this  issue  firom  Atlantic 
Electric  (AE). 

AE  argued  that  NJ  should  not  be 
allowed  to  assess  Title  V  emissions- 
based  fees  during  1995  to  1999  from  any 
Title  IV-affected  Phase  I  units  even  if 
the  emissions  occurred  outside  of  the  5- 
year  grace  period  (prior  to  1/1/95). 

Response.  EPA  agrees  with  the 
commenter  and  consequently  hereby 
corrects  a  statement  made  in  the  notice 
of  proposed  interim  approval.  The 
language  in  the  register  incorrectly 
alluded  to  allowing  a  state  to  collect 
during  1995  to  1999  Title  V  fees  from 
Title  IV-affected  Phase  I  units  based  on 
emissions  that  occvured  prior  to  January 
1, 1995.  The  correct  reading  and  the 
actual  meaning  of  Section  408(c)(4) 
should  be  a  state  is  allowed  to  use 
emissions-based  fees  for  Title  V 
purposes  during  1995  and  1999  if  such 
fees  were  already  collected  from  the 
Phase  I  units  prior  to  January  1, 1995  for 
program  ramp-up  or  the  like. 
Alternatively,  the  state  may  collect  Title 
V  emissions-based  fees  after  December 
31, 1999  fi’om  the  Phase  I  units.  Finally, 
the  state  can  collect  non-emissions 
based  Title  V  fees  fi’om  any  Phase  I  units 
during  the  5-year  period.  Along  with  its 
comments,  AE  also  urged  EPA  to  require 
NJDEP  to  submit  adequate 
documentation  confirming  that  the  NJ 
operating  permit  program  will  be 
sufficiently  funded  without  accounting 
fee  revenues  from  the  Phase  I  units  in 
NJ.  EPA  appreciates  AE’s  concerns  over 
the  funding  aspect  of  the  NJ  program.  As 
EPA  has  discussed  in  details  in  the 
proposed  approval,  NJ  is  required  to  re¬ 
submit  a  more  defined  fee  demonstration 
to  assure  sufficient  funding  for  the 
operating  permit  program  before  EPA 
would  consider  granting  full  approval. 
EPA  acknowledges  that  the  Title  V 
program  is  a  new  program  with  many 
uncertainties  and  variables  in  the  area  of 


cost  assessment,  in  particular. 

Therefore,  EPA  finds  it  appropriate  to 
allow  a'  state  to  put  the  program  into 
practice  for  a  short  duration  (during  an 
interim  approval)  so  that  the  state  may 
accurately  determine  the  amount  of 
funding  needed  for  successful  program 
implementation  provided  the  state  has 
collected  sufficient  fee  revenues  to  start 
the  program.  EPA’s  initial  proposal  to 
require  a  more  refined  fee 
demonstration  in  the  full  program 
submittal  remains  unchanged. 

C.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  Operating  Permit 
Program  submitted  by  the  NJDEP  on 
November  15, 1993,  as  revised  on 
August  10, 1995,  and  supplemented  on 
August  28, 1995,  November  15, 1995, 
December  4, 1995,  and  December  6, 

1995.  Among  other  things,  the  NJDEP 
has  demonstrated  that  the  program 
substantially  meets  the  minimum 
requirements  for  a  state  operating 
permit  program  as  specified  in  40  CFR 
Part  70  and  the  criteria  for  a  source 
category-limited  interim  program  as 
discussed  in  EPA’s  Guidance  entitled 
“Interim  Title  V  Program  Approvals” 
issued  by  John  S.  Seitz,  Director,  Office 
of  Air  Quality  Planning  and  Standards 
on  August  2, 1993.  This  interim 
approval  which  may  not  be  renewed, 
extends  until  Jime  16, 1998.  Under  the 
approved  interim  operating  permit 
program,  New  Jersey  is  allowed  to  issue 
federally  enforceable  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  for  the  duration  of 
this  approval.  During  this  interim 
approval  period,  the  State  of  New  Jersey 
is  protected  firom  sanctions,  and  EPA  is 
not  obligated  to  promulgate,  administer 
and  enforce  a  federal  operating  permit 
program  in  New  Jersey.  Permits  issued 
under  a  program  with  interim  approval 
have  full  standing  with  respect  to  Part 
70,  and  the  1-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  the 
effective  date  of  this  interim  approval, 
as  does  the  3-year  time  period  for 
processing  the  initial  permit 
applications.  In  order  to  ensure  that  a 
fully  approved  program  will  be  in  place 
by  Ae  expiration  date  of  the  interim 
approval.  New  Jersey  must  submit  a 
modified  program  to  EPA  by  December 
16, 1997  that  addresses  the  following 
deficiencies: 

1.  Deferral  of  Non-Major  Sources 

New  Jersey  must  revise  its  operating 
permit  rule  to  require  non-major  sources 
subject  to  Section  111  standards 
promulgated  after  July  21, 1992  to  apply 
for  an  operating  permit  unless  EPA 


exempts  such  sources  in  future 
rulemaking  or  promulgation  of  future 
requirements.  Applications  firom  these 
sources  should  be  submitted  in 
accordance  with  the  schedule  found 
under  N.J.A.C.  7:27-22.5(i). 

2.  Affirmative  Defense 

The  New  Jersey  legislation  as  stated  in 
N.J.S.A.  26:20-19.1  through  19.5  and 
the  New  Jersey  rule  provisions  on 
affirmative  defenses  as  stated  in  N.J.A.C. 
7:27-22.3(nn)  and  22.16(1)  must  be 
revised  or  clarified  to  ensure 
conformance  with  40  CFR  §  70.6(g). 
Specifically,  New  Jersey  needs  to  limit 
the  use  of  affirmative  defense  to  1) 
violations  of  technology-based  emission 
limitations,  not  health-based  emission 
limitations  and  2)  to  sudden  and 
unforeseeable  events.  To  address  the 
first  deficiency.  New  Jersey  has  the 
option  of  either  changing  its  legislation 
at  N.J.S.A.26:2C-19.1  through  19.5  to 
specify  that  the  affirmative  defense  can 
only  be  used  in  emergency  situation 
resulting  in  violations  of  technology- 
based  emission  limitations  or 
submitting  an  opinion  firom  the  State 
Attorney  General  (AG).  The  AG’s 
opinion  must  demonstrate  how  the  State 
Law  has  clearly  equated  the  term 
“potential  harm  to  public  health”  to 
violations  of  health-based  emission 
limitations.  The  AG’s  opinion  must  also 
clarify  that  the  NJ  Law  prohibits  the  use 
of  an  affirmative  defense  for  violations 
of  health-based  emission  limitations  and 
must  be  supported  by  court  decisions  or 
legislative  history  interpreting  the 
“potential  threat  to  public  health” 
language.  To  address  the  second 
deficiency,  the  NJ  Law  at  N.J.S.A.26:2C- 
19.1  through  19.5  and  the  NJ  rule  at 
N.J.A.C.  7:27-22.3(nn)  and  22.16(1)  must 
be  changed  to  limit  the  use  of  an 
affirmative  defense,  for  Title  V 
purposes,  to  sudden  and  unforeseeable 
events  that  are  beyond  the  control  of  the 
source. 

3.  Administrative  Amendments 

New  Jersey  must  revise  its  operating 
permit  rule  to  ensure  that  the 
administrative  amendment  procedure  is 
properly  used  for  incorporating 
preconstruction  permits  into  the  . 
operating  permit.  Specifically,  New 
Jersey  must  either: 

i.  specify  in  §  7:27-22. 20(b)(7)  the 
procedures  under  which 
preconstruction  permits  must  have  been 
issued  (40  CFR  §  70.7  and  40  CFR 

§  70.8)  and  permit  content  requirements 
the  permit  must  meet  (40  CFR  §  70.6)  in 
order  to  be  eligible  for  incorporation  by 
administrative  amendment,  or 

ii.  codify  those  procedural  and  permit 
content  requirements  into  the 
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preconstruction  review  regulations  and 
obtain  EPA’s  approval  of  those 
regulations. 

4.  Permit  Fees 

In  order  to  receive  full  program 
approval,  New  Jersey  must  submit  a 
revised  fee  demonstration  showing  that 
$9.51  million  is  adequate  to  administer 
the  operating  permit  program  during  the 
initial  four  years  of  full  program 
implementation.  Should  the  cap  of 
$9.51  million  fall  short  of  the  actual 
program  costs,  New  Jersey  must  take  all 
necessary  corrective  actions  (including 
legislative  changes)  prior  to  submitting 
the  corrected  prowam. 

If  NJ  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
December  16, 1997,  EPA  will  start  an 
18-month  clock  for  mandatory 
sanctions.  If  NJ  then  fails  to  submit  a 
complete  corrective  program  before  the 
expiration  of  that  18-month  period,  EPA 
will  apply  sanctions  as  required  by 
Section  502(d)(2)  of  the  Act,  which  will 
remain  in  effect  vmtil  EPA  determines 
that  NJ  has  corrected  the  deficiencies  by 
submitting  a  complete  corrective 
program. 

If  EPA  disapproves  NJ’s  complete 
corrected  program,  EPA  will  apply 
sanctions  as  required  by  Section 
502(d)(2)  on  the  date  18  months  after 
the  effective  date  of  the  disapproval, 
unless  prior  to  that  date,  NJ  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  NJ  has  not  t  lely 
submitted  a  complete  corrective' 
program  or  EPA  has  disapprove  1  its 
submitted  corrective  program. 

Moreover,  if  EPA  has  not  granted  full 
approval  to  the  NJ  program  by  the 
expiration  of  this  interim  approval,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  operating  permit 
program  for  the  State  of  New  Jersey 
upon  interim  approval  expiration. 

It  should  be  noted  that  this  interim 
approval  is  granteo  based  on  the 
^  information  submitted  by  the  NJDEP  on 
August  10, 1995  and  supplements 
subsequently  received.  Should  the 
program  approvability  status  of  NJ’s 
program  change  in  the  future  for  any 
reasons  including  changes  in  state  laws 
or  regulations  or  procedures  which  limit 
the  NJDEP’s  enforcement  authority  or 
program  administration  and 
enforcement,  EPA  will  revisit  this 
approval  and  exercise  its  authority  as 
provided  under  40  CFR  §  70.10  (b)  or  (c) 
to  afford  NJ  an  opportunity  to  correct  its 


program  deficiencies  or  withdraw 
program  approval. 

Requirements  for  approval,  specified 
in  40  CFR  §  70.4(b),  encompass  Section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  Se^on  112 
standards  as  promulgated  by  the  EPA  as 
they  apply  to  Part  70  sources.  Section 
112(1)(5)  requires  that  the  state’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
an  expeditious  compliance  schedule, 
and  adequate  enforcement  ability, 
which  are  also  requirements  under  Part 
70.  In  a  letter  dated  November  15, 1995, 
NJDEP  requested  delegation  through 
112(1)  of  all  existing  112  standards  for 
Part  70  sources  and  infrastructure 
programs.  With  respect  to  future  112 
standards,  NJDEP  intends  to  accept 
delegation  of  most,  if  not  all,  of  the 
standards.  NJDEP  will  review  each 
standard  within  45  days  of  receiving 
notice  firom  EPA  prior  to  accepting 
delegation.  In  the  letter,  NJDEP 
demonstrated  that  they  have  sufficient 
legal  authorities,  adequate  resources,  the 
capability  for  automatic  delegation  of 
future  standards,  and  adequate 
enforcement  ability  for  implementation 
of  Section  112  of  the  Act  for  all  Part  70 
sources.  Therefore,  the  EPA  is  also 
promulgating  interim  approval  under 
Section  112(1)(5)  and  40  CFR  Part  63.91 
to  grant  New  Jersey  approval  for  its 
program  mechanism  for  receiving 
delegation  of  all  existing  and  future 
Section  112(d)  standards  for  all  Part  70 
sources,  and  Section  112  infirastructure 
programs  that  are  unchanged  fi-om 
federal  rules  as  promulgated. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  NJ  submittal  and  other 
information  relied  upon  for  the  final 
interim  approval,  including  the  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  contained  in 
the  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  Section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 


operating  permit  programs  submitted  to 
satisfy  40  CFR  Part  70.  Since  the^ 
operating  permit  programs  were  already 
adopted  at  the  state  level  and  today’s 
action  does  not  introduce  any  additional 
requirements  that  are  new  to  the  state 
program  already  in  effect,  no  significant 
impaa  on  a  substantial  number  of  small 
entities  is  expected  to  occur  as  a  result 
of  today’s  action. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act’’),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
efiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203  of 
the  Unfund^  Mandates  Act  requires 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  firom  this 
action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated;  May  5, 1996. 

Jeanne  M.  Fox, 

Regional  Administrator. 

Part  70,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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2.  Appendix  A  to  Part  70  is  amended 
by  adding  the  entry  for  New  Jersey  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Oj^rating 
Permit  Programs 
***** 

New  Jersey 

(a)  The  New  Jersey  Department  of 
Environmental  Protection  submitted  an 
operating  permit  program  on  November  15, 
1993,  revised  on  August  10, 1995,  with 
supplements  on  August  28, 1995,  November 
15, 1995,  December  4, 1995,  and  December 
6, 1995;  interim  approval  effective  on  June 
17, 1996;  interim  approval  expires  Jime  16, 
1998. 

(b)  (Reserved) 

It  1i  If  it  it 

(FR  Doc.  96-12347  Filed  5-15-96;  8:45  am) 
BI  LUNG  CODE  6S60-50-P 


40  CFR  Part  300 

FRI-6505-2] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 

National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Deletion  of  the 
Washington  Cotmty  Landfill  Superfund 
Site  firom  the  National  Priorities  List 
(NPL). 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (U.S.  EPA) 
announces  the  deletion  of  the 
Washington  Coimty  Landfill  site  in 
Minnesota  firom  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  Part  300  which  is  die  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 

This  action  is  being  taken  by  EPA  and 
the  State  of  Minnesota,  because  it  has 
been  determined  that  Responsible 
Parties  have  implemented  all 
appropriate  response  actions  required. 
Moreover,  EPA  and  the  State  of 
Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 

EFFECTIVE  DATE:  May  16,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Schmitt  (312)  353-6565  (SR- 
6J),  Remedial  Project  Manager  or  Gladys 
Beard  at  (312)  886-7253,  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA — Region  V,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 


Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  Minnesota  Pollution  Control  Agency 
Public  Library,  520  Lafayette  Rd.,  St. 
Paul,  MN  55155-4194  and  Lake  Elmo 
Branch  of  the  Washington  County 
Public  Library,  3459  Lake  Elmo  Avenue, 
Lake  Elmo,  MN.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  contact  for^ 
the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  firom  the  NPL  is:  Washington 
Coimty  Landfill  Site  located  in  ' 
Washington  Coimty,  Minnesota.  A 
Notice  of  Intent  to  Delete  for  this  site 
was  published  April  1, 1996  (61  FR 
14280).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
May  1, 1996.  EPA  received  no 
comments  and  therefore  no 
Responsiveness  Summary  was  prepared. 

The  U.S.  EPA  identifies  sites  which 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  it  maintains  the  NPL 
as  the  list  of  those  sites.  Sites  on  the 
NPL  may  be  the  subject  of  Hazardous 
Substance  Response  Trust  Fund  (Fund- 
)  financed  remedial  actions.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  fi-om  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
firom  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  Waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  May  7, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA,  Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p.351:  E.O.  12580,  52  FR  2923, 

3  CFR,  1987  Comp.;  p.  193. 


Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 
“Washington  County  Landfill  Site,  Lake 
Elmo  County,  Minnesota”. 

(FR  Doc.  96-12348  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  6660-60-t> 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  570 

[APD  2800.12A,  CHGE  71] 

RIN  3090-AF92 

General  Services  Administration 
Acquisition  Regulation;  Acquisition  of 
Leasehold  Interests  in  Real  Property 

agency:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Interim  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  sections 
570.106  and  570.303  to  authorize  the 
use  of  design-build  selection  procedures 
in  section  303M  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949,  as  amended  by  Pub.  L.  104—106, 
February  10, 1996,  for  lease 
construction  projects  when  the  statutory 
criteria  for  use  are  met. 

DATES:  Effective  Date:  May  16, 1996. 

Comment  Date:  Comments  should  be 
submitted  in  writing  to  the  address 
shown  below  on  or  before  July  15, 1996 
to  be  considered  in  formulating  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  the  Office 
of  Acquisition  Policy  (MV),  General 
Services  Administration,  Room  4010, 
18th  &  F  Streets,  NW,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  GSA  Acquisition  Policy 
Division,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Administrator  of 
General  Services  that  urgent  and 
compelling  reasons  exist  to  publish  an 
interim  rule  prior  to  affording  the  public 
opportunity  for  comment. 

Section  4105  of  Public  Law  104-106 
amended  the  Federal  Property  and 
Administrative  Services  Act  of  1949  to 
add  a  new  section  303M  on  design-build 
selection  procedures.  The  law 
authorizes  use  of  two-phase  selection 
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procedures  for  entering  into  a  contract 
for  the  design  and  construction  of  a 
public  building,  facility  or  work  when 
certain  criteria  for  use  are  met.  GSA  has 
made  a  determination  that  the  new 
authority  may  be  used  for  a  contract  for 
the  design  and  construction  of  a 
building,  facility  or  work  for  lease  to  the 
Government. 

The  new  two-phase  selection  process 
substantially  reduces  the  cost  and  time 
involved  in  such  procurements  for 
offerors  and  for  the  Government.  In  the 
current  environment  of  downsizing,  it  is 
critical  for  both  industry  and 
Government  to  enhance  the  efficiency  of 
the  contracting  process. 

Urgent  and  compelling  reasons  exist 
to  m^e  this  rule  effective  prior  to  full 
consideration  of  public  comments. 
Proceeding  with  this  interim  rule  is 
required  to  permit  GSA  to  take 
advantage  of  the  opportimity  to  use  a 
more  efficient  contracting  process  for 
space  requirements  that  are  currently 
pending  cuid  cannot  be  delayed,  and  to 
cope  with  the  continued  downsizing  of 
GSA  and  its  customer  agencies.  This 
interim  rule  only  applies  to  the  use  of 
the  new  two-phase  selection  process  in 
the  context  of  leases  of  real  property. 

The  Federal  Acquisition  Regulation 
(FAR)  will  address  the  use  of  the 
authority  for  direct  Federal 
construction. 

All  public  comments  received  in 
response  to  this  interim  rule  will  be 
fully  considered  in  formulating  the  final 
rule. 

B.  Executive  Order  12866 

This  rule  is  not  a  significant  rule  as 
defined  in  Executive  Order  12866. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  exjjected  to 
have  a  significant  imp)act  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  will  apply  to  a  very 
small  number  of  leases  per  year  (less 
than  23)  and  the  rule  simplifies 
procedures  and  reduces  the  cost  of 
competing  in  the  initial  phases  of  a 
procurement.  Therefore,  the  rule  should 
have  a  positive  impact. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  bwn  prepared  and 
may  be  obtained  from  the  address  stated 
above.  A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Comments  from  small 


entities  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804.  This  rule  was  submitted  to 
Congress  and  GAO  under  5  U.S.C.  804. 

List  of  Subjects  in  48  CFR  Part  570 

Government  procurement. 

Accordingly,  48  CFR  570  is  amended 
as  follows: 

PART  570— ACQUISmON  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

1.  Tbe  authority  citation  for  48  CFR 
570  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  Section  570.106  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

570.106  Methods  of  contracting. 

ft  *  *  *  * 

(c)  The  design-build  selection 
procedures  in  section  303M  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  may 
be  used  for  lease  construction  projects, 
including  lease  construction  projects 
with  options  to  ptirchase  the  real 
property  leased.  The  design-build 
selection  procedures  may  be  used  when 
the  lease  involves  the  design  and 
construction  of  a  public  building, 
facility  or  work  for  lease  to  the 
Government  if  the  contracting  officer 
makes  a  determination  that: 

(1)  Three  or  more  offers  are  likely  to 
be  received, 

(2)  Design  work  must  be  performed 
before  an  offeror  can  develop  a  price  or 
cost  proposal,  and 

(3)  The  offeror  will  incur  a  substantial 
amount  of  expense  in  preparing  the 
offer. 

3.  Section  570.303  is  amended  by 
revising  paragraph  (a)(7),  by  deleting 
paragraph  (a)(8)  and  redesignating 
paragaphs  (a)(9)  and  (a)(10)  as  (a)(8)  and 
(a)(9)  to  read  as  follows: 

570.303  Solicitation  for  offers  (SFO). 

(a)  •  *  * 

(7)  Describe  the  source  selection 
procedures  to  be  used. 


(i)  Unless  the  design-build  selection 
procedures  are  being  used  as  authorized 
by  570.106(c),  the  solicitation  must 
either: 

(A)  State  that  award  will  be  made  to 
the  offeror  that  meets  the  SFO’s 
minimum  requirements  at  the  lowest 
cost  or  price,  or 

(B)  Identify  all  factors,  including  price 
or  cost,  and  any  significant  subfactors 
that  will  be  considered  in  awarding  the 
lease  and  state  the  relative  importance 
the  Government  places  on  those 
evaluation  factors  and  subfactors.  In 
describing  the  evaluation  factors  to  be 
consider^,  the  SFO  shall  clearly 
disclose  whether  all  evaluation  factors 
other  than  cost  or  price  when  combined, 
are  significantly  more  important  than 
cost  or  price,  approximately  equal  in 
importance  to  cost  or  price,  or 
significantly  less  imptortant  than  cost  or 
price.  Numerical  weights,  which  may  be 
employed  in  tbe  evaluation  of 
proposals,  need  not  be  disclosed  in  the 
solicitation.  The  SFO  must  inform 
offerors  of  minimum  requirements  that 
apply  to  the  procurement.  The  other 
factors  that  will  be  considered  in 
evaluating  proposals  should  be  tailored 
to  each  acquisition  and  include  only 
those  factors  that  will  have  an  impact  on 
the  award  decision.  The  evaluation 
factors  that  apply  to  an  acquisition  and 
the  relative  importance  of  those  factors 
are  within  the  broad  discretion  of  the 
contracting  officer.  However,  price  or 
cost  to  the  Government  must  be 
included  as  an  evaluation  factor  in 
eve^  case. 

(ii)  When  the  design-build  selection 
procedures  are  being  used  as  authorized 
by  570.106(c),  the  solicitation  must 

(A)  Identify  the  evaluation  factors  and 
subfactors  to  be  used  in  evaluating 
phase-one  proposals  and  indicate  their 
relative  importance, 

(B)  State  the  maximum  number  of 
offerors  that  are  to  be  selected  to  submit 
competitive  proposals  in  phase-two,  and 

(C)  Identify  the  evaluation  factors  and 
subfactors,  including  cost  or  price,  to  be 
used  in  evaluating  phase-two  propxisais 
and  selecting  the  successful  offeror. 
Evaluation  factors  to  be  used  in 
evaluating  phase-one  propiosals  must  be 
stated  in  the  solicitation.  Phase-one 
factors  include  specialized  expierience 
and  technical  competence,  capiability  to 
pierform,  piast  pierfoimance  of  the 
offeror’s  team  (including  the  architect- 
engineer  and  construction  members  of 
the  team)  and  other  appropriate  factors, 
such  as  site  or  location.  In  phase-one, 
offerors  will  not  be  required  to  submit 
detailed  design  information  or  cost  or 
price  information  and  use  of  cost  related 
or  price  related  evaluation  factors  is  not 
permitted.  Tbe  maximum  number  of 
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offerors  to  be  selected  for  phase-two 
must  not  exceed  5  unless  the 
contracting  officer  determines  that 
specifying  a  number  greater  than  5  is  in 
the  Government’s  interest  and  is 
consistent  with  the  purpose  and 
objectives  of  the  two-phase  selection 
process.  For  phase-two  the  solicitation 
should  identify  all  factors,  including 
price  or  cost,  and  any  significant 
subfactors  that  will  be  considered  in 
awarding  the  lease  and  state  the  relative 
importance  the  Government  places  on 
those  evaluation  factors  and  subfactors 
and  otherwise  comply  with  paragraph 
(a)(7)(i)  of  this  section. 
***** 

Dated;  May  10, 1996. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  96-12198  Filed  5-15-96;  8:45  ami 
BILLING  CODE  6820-61-e 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Part  1330 
[STB  Ex  Parte  No.  547] 

Removal  of  Obsolete  Regulations 
Concerning  Filing  Quotations  for 
Government  Shipments 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  the  filing  of  rate 
quotations  for  government  shipments. 
EFFECTIVE  DATE:  January  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-7513.  [TDD  for 
the  hearing  impair^:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 
Stat.  803  (ICCTA)  abolished  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board  within  the 
Department  of  Transportation.  Section 
204(a)  of  ICCTA  provides  that  “[t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the  [ICC]  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act.”  ^ 

Former  49  U.S.C.  10721(b)(1) 
expressly  provided  that  a  common 
carrier  could  provide  transportation  for 
the  United  States  government  without 


charge  or  at  a  reduced  rate.^  That 
provision  is  retained  in  new  49  U.S.C. 
10721  (rail  transportation).  15712 
(transportation  by  motor  or  water 
carriage  and  frei^t  forwarders),  and 
15504  (pipeline  transportation). 

However,  the  ICCTA  removed  the 
requirement  of  former  49  U.S.C. 
10721(b)(2)  that  common  carriers 
generally  file  copies  of  rate  quotations 
or  tenders  with  both  the  ICC  and  the 
department,  agency  or  instrumentality 
of  the  United  States  government  for 
which  they  were  made.  Therefore,  the 
ICC  regulations  to  implement  the 
quotation  filing  requirement,  which 
were  codified  in  part  1330  at  43  FR 
59844  (December  22, 1978),2  have  been 
rendered  obsolete.  Because  the  statutory 
basis  for  the  part  1330  regulations  has 
been  removed,  we  are  eliminating  those 
rules. 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
ICCTA  and  will  not  have  an  adverse 
effect  on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
■  affect  either  the  quality  of  the  human 
environment  or  Ae  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1330 

Freight,  Government  procurement. 
Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Railroads. 

Decided:  May  2, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

PART  1330— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1330. 

[FR  Doc.  96-12280  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4S15-00-e 


'  Former  section  10721  recodified  section  22  of 
the  Interstate  Conunerce  Act.  Section  22  allowed 
common  carriers  to  depart  from  their  tariff  in 
providing  service  to  the  government. 

2  The  regulations  were  later  modified  to  exempt 
nonagricultural  rail  rate  quotations  firom  the  filing 
requirements.  Railroad  Exempt. — Filing 
Quotations— Section  10721,  7  LC.C.2d  325  (1991). 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Restarting  the  Listing 
Program  and  Final  Listing  Priority 
Guidance 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  listing  priority 
guidance. 

SUMMARY:  On  March  11. 1996,  the  Fish 
and  Wildlife  Service  (Service)  published 
a  notice  in  the  Federal  Register 
describing  interim  guidance  for  setting 
priorities  in  the  listing  program  and 
solicited  public  comments.  The  Service 
took  this  action  in  anticipation  of 
receiving  a  limited  amount  of  funds  to 
resume  listing  activities.  Having 
received  a  limited  appropriation  of 
listing  funds  for  the  remainder  of  fiscal 
year  1996,  the  Service  announces  final 
listing  priorities  that  will  govern  the 
expenditure  of  the  available  funds  for 
the  remainder  of  the  fiscal  year. 

DATES:  This  guidance  takes  effect  May 
16, 1996  and  will  remain  in  effect  until 
September  30, 1996,  unless  extended  by 
further  notice. 

ADDRESSES:  Questions  about  this 
guidance  should  be  directed  to  the 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street.  N.W.,  Mailstop  ARLSQ-452, 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  703-358-2171  (see 
ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 
Background 

Moratonum  and  Funding  Constraints 

Over  the  past  thirteen  months,  the 
Service’s  Endangered  Species  listing 
program,  which  operates  imder  the 
authority  of  section  4  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  has  been 
'  sharply  curtailed  by  a  variety  of  # 
legislative  and  funding  restrictions. 
Public  Law  104-6,  which  took  effect 
April  10, 1995,  rescinded  $1.5  million 
from  the  Service’s  then-cvurent  listing 
appropriation  of  $7,999  million  and  also 
stipulated  that  the  remaining  listing 
funds  could  not  be  used  to  make  final 
listing  or  critical  habitat  designations. 
The  net  effect  of  Pub.  L.  104-6  has  been 
that  no  new  species  have  been  added  to 
the  lists  of  endangered  and  threatened 
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wildlife  and  plants  in  more  than  a  year 
and  as  a  result,  a  backlog  of  243 
proposed  listings  has  accrued. 

From  October  1, 1995,  until  April  26, 
1996,  the  Department  of  the  Interior 
operated  without  a  regularly,  enacted, 
full-year  appropriations  bill.  Instead, 
funding  for  most  of  the  Department’s 
programs,  including  the  endangered 
species  listing  program,  was  governed 
by  the  terms  of  a  series  of  thirteen 
“continuing  resolutions”  (CRs).  The 
details  of  these  are  complex,  and  are 
summarized  in  what  follows.  Their  net 
effect  was  essentially  to  shut  down  the 
listing  program. 

The  CR  for  the  period  October  1, 

1995,  through  November  13, 1995, 
continued  the  moratorium  on  final 
listings  and  critical  habitat  designations 
from  the  April  10, 1995,  enactment.  The 
listing  program  was  funded  at  a  level 
equal  to  95%  of  the  average  of  the 
funding  for  these  activities  provided  in 
the  appropriate  appropriations  bills 
then  pending  before  the  House  and 
Senate.  For  listing  activities,  the  House 
bill  provided  zero  funds.  The  Senate  bill 
provided  only  a  token  amount 
($750,000)  for  the  entire  fiscal  year. 
Averaging  these  two,  and  apportioning 
95%  of  the  average  across  the  six  weeks 
the  CR  was  in  effect  meant  that  only 
$43,000  was  available  during  this  time 
period. 

The  Acting  Director  of  the  Service 
issued  guidance  on  October  13, 1995, 
describing  the  activities  on  which  these 
funds  could  be  spent — (1)  completion  of 
any  comment  periods  and  public 
hearings  for  pending  proposals;  (2) 
completion  of  pending  petition  findings; 
and  (3)  processing  of  any  delistings  or 
reclassifications  that  were  in  the 
Washington  Office  awaiting  approval.  In 
the  same  memorandum  the  Director  also 
ordered  each  Regional  Director  to  begin 
the  orderly  transfer  of  listing  personnel 
into  other  activities  that  were  likely  to 
be  funded  during  fiscal  year  1996.  This 
step  was  necessary  because  ail 
indications  were  that  Congress  would 
further  restrict  the  listing  budget,  which 
could  have  resulted  in  reductions-in- 
force.  The  resulting  loss  of  institutional 
and  scientific  expertise  would  have 
crippled  the  listing  program. 

The  listing  program  had  to  be  shut 
down  completely  upon  expiration  of  the 
first  continuing  resolution.  The  CR  in 
effect  fi'om  mid-Noyember  through 
December  15  provided  no  funds  to  the 
listing  program  and  also  continued  the 
moratorium  provisions  of  Pub.  L.  104- 
6.  Therefore,  on  November  22, 1995,  the 
Director  ordered  the  reassignment  of  all 
listing  staff  to  other  duties  until  funds 
for  these  activities  were  restored. 
Similar  constraints  applied  during  the 


governmental  shutdown  and  the  CRs  in 
effect  from  December  16, 1995,  through 
January  26, 1996. 

The  CR  that  governed  the  period 
January  27  through  March  15, 1996, 
provided  that  funds  would  be  available 
for  the  listing  program  based  on  the  rate 
established  in  the  House-Senate 
conference  report  the  Department  of  the 
Interior’s  fiscal  year  1996 
Appropriations  Act  (Section  126  of  Pub. 
L.  104—99).  This  report  included  an 
annual  rate  of  $750,000  for  listing 
activities  and  continued  the 
moratorium.  At  an  annual  rate  of 
$750,000,  about  $100,000  were  available 
for  listing  activities  during  the  period  of 
this  CR. 

Short-term  CRs  covered  the  periods 
March  16-22,  March  23-29,  March  30- 
April  24,  and  April  24-26, 1996.  These 
CRs  continued  the  moratorium  on  final 
listings  and  critical  habitat  designations, 
and  altogether  provided  the  Service 
with  very  limited  funding  ($90,000) 
during  this  period. 

These  very  limited  funds  were 
quickly  expended  in  paying  for  Federal 
Register  publication  charges  for  a 
variety  of  listing  documents  that  were  in 
the  Washington  Office  awaiting 
publication  (e.g..  Vertebrate  Population 
Policy,  miscellaneous  petition  findings, 
and  delistings  or  reclassifications)  and 
providing  biological  information  to  the 
district  courts. 

On  April  26, 1996,  the  appropriation 
for  the  Department  of  the  Interior  for  the 
remainder  of  fiscal  year  1996  was  finally 
enacted  into  law.  It  provides 
approximately  $4  million  for  the 
Service’s  listing  program  over  the  entire 
fiscal  year.  The  ^rvice  had  already 
expended  $233,000  of  the 
appropriation,  leaving  $3,767,000  for 
the  remainder  of  fiscal  year  1996.  This 
act  also  extends  the  moratorium  on 
expenditure  of  funds  for  final  decisions 
on  listings  and  critical  habitat 
designations,  but  it  also  empowered  the 
President  to  waive  the  moratorium 
provisions.  The  President  issued  a 
waiver  of  these  provisions  on  April  26, 
1996,  shortly  after  signing  the  Omnibus 
Budget  Reconciliation  law. 

Significant  obstacles  remain  as  the 
Service  restarts  its  listing  program.  The 
available  funds  fall  far  short  of  what  is 
needed  to  clear  away  the  backlog  that 
has  built  up.  Currently  the  Service  faces 
a  backlog  of  243  proposed  species,  a  far 
larger  backlog  than  has  existed  in  recent 
times.  This  poses  a  particularly  difficult 
problem  for  the  Service  in  light  of  the 
other  Section  4  activities  that  require 
attention  such  as  resolving  the 
conservation  status  of  182  candidate 
species  (see  61  FR  7596;  February  28, 
1996);  addressing  pending  court  orders; 
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and  resolving  petitions  for  57  species. 
This  highly  irregular  situation  demands 
that  the  Service  establish  biologically 
defensible  work  priorities  to  guide 
expenditures  of  the  limited  listing 
appropriations  in  a  manner  that  b^t 
serves  the  purposes  of  the  Act. 

The  Service  is  aware  that  the 
Department  of  Commerce  and  the 
National  Marine  Fisheries  Service 
(NMFS)  have  also  faced  a  highly 
irregular  funding  situation  in  fiscal  year 
1996  and  may  have  difierent  priorities 
with  respect  to  restarting  their  section  4 
listing  program.  This  guidance  and  its 
priorities  are  not  intended  in  any  way 
to  affect  the  interpretation  of  the  Act, 
the  Secretary  of  Commerce’s  and  NMFS’ 
decisions  regarding  implementation  of 
the  Act,  Commerce’s  and  NMFS’  budget 
priorities  or  Commerce’s  and  NMFS’ 
administration  of  its  section  4  listing 
program.  This  guidance  is  intended  only 
to  reflect  the  implementation  difficulties 
faced  by  the  Department  of  the  Interior 
emd  the  Service,  and  not  those  of  other 
agencies  or  E)epartments. 

Principles  for  Restarting  the  Listing 
Program 

The  primary  purposes  of  the 
Endangered  Species  Act  are  “to  provide 
a  means  whereby  the  ecosystems  upon 
which  endangered  species  and 
threatened  species  depend  may  be 
conserved,  to  provide  a  program  for  the 
conservation  of  such  endangered 
species  and  threatened  species,  and  to 
take  such  steps  as  may  be  appropriate  to 
achieve  the  purposes  of  the  treaties  and 
conventions  set  forth  in  subsection  (a)  of 
this  section.” 

16  U.S.C.  1531(b).  It  is  long-standing 
Service  policy  that  highest  priority  be 
given  to  those  species  believed  to  face 
the  greatest  threat  of  extinction.  It  is 
especially  important  to  continue  this 
policy  with  the  current  financial 
constraints.  In  carrying  out  that  policy, 
four  basic  principles  will  govern  the 
Service’s  implementation  of  the  listing 
process  as  the  listing  program  is 
restarted: 

(1)  Highest  priority  will  be  given  to 
protecting  species  most  in  need,  based 
on  the  priorities  established  by  the 
listing  priority  guidance  finalized  in  this 
notice  and  the  1983  Listing  Priority 
Guidelines  (48  FR  43098-43103; 
September  21, 1983); 

(2)  Biological  need,  not  the 
preferences  of  litigants,  should  drive  the 
listing  process.  The  Service  will  work 
closely  with  the  Department  of  Justice  to 
defend  its  priority  system  in  those  cases 
where  plaintiffs,  in  pending  or  new 
cases,  request  actions  that  would  cause 
the  Service  to  diverge  from  the 
principles  discussed  here,  and  therefore. 
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in  the  judgment  of  the  Service,  would 
divert  resources  finm  providing  prompt 
protection  to  those  species  the  Service 
believes  to  be  in  greatest  need  of  the 
protections  of  the  Endangered  Species 
Act; 

(3)  Sound  science,  including  peer 
review,  will  form  the  foundation  of  each 
and  every  listing  action;  and 

(4)  Public  comment  and  participation 
in  the  petition  and  rulemaUng 
processes  will  be  enhanced  to  ensure 
that  the  States,  other  Federal  agencies, 
and  the  affected  public  are  provided 
with  complete  explanations  of  the 
action  and  are  provided  every 
opportunity  to  provide  comments  or 
information.  All  comments  received  * 
will  be  carefully  evaluated  and 
responded  to. 

Actions  Required  To  Restart  the  Listing 
Program 

The  resumption  of  an  effective  listing 
program  will  require  a  variety  of 
actions.  First,  the  budget  interruptions 
described  above  required  the  Service  to 
reassign  all  personnel  funded  through 
the  listing  program  to  other  activities 
from  mid-November  1995  through  April 
26, 1996.  Many  of  the  listing  biologists 
are  in  the  process  of  being  returned  to 
their  regular  duties.  The  tasks  that  these 
biologists  have  been  working  on  during 
the  listing  shutdown  will  require  a 
period  of  Orderly  shutdown  or  transfer. 
The  Service  estimates  that  it  may 
require  as  much  as  45  days  to  fully 
reengage  all  listing  personnel.  Where 
vacancies  exist,  steps  are  being  taken  to 
fill  them. 

As  staff  come  back  to  the  program,  all 
listing  packages  will  be  reviewed  as 
quickly  as  possible  to  determine  their 
priority  placement  according  to  the 
listing  priority  guidance  reconfirmed 
here. 

Upon  completion  of  this  initial  stage, 
the  next  step  will  be  determined  by  the 
facts  involved  in  each  package.  The 
packages  are  in  various  states  of 
completeness,  both  as  to  substance  and 
to  process.  Some  merely  require  a  final 
review  to  ensure  that  they  accurately 
reflect  the  current  situation,  while 
others  will  require  extensive  revision 
because  the  biological  situation  may 
have  changed  since  the  proposal  was 
issued.  Still  other  proposals  were  issued 
shortly  before  the  funding  interruption, 
so  that  requests  for  public  hearings  or  to 
extend  the  comment  periods  could  not 
be  acted  upon.  As  a  result  of  this 
variety,  final  determinations  on  the 
pending  proposed  listings  will  move 
through  the  system  at  very  different 
rates.  Those  that  still  require  addressing 
public  comments  will  take  considerably 


more  time  to  bring  to  the  stage  of  final 
decision. 

The  $4  million  currently  appropriated 
is  substantially  less  than  what  is  needed 
to  eliminate  the  current  backlog  of  243 
proposed  species.  Because  the  facts 
involved  in  each  final  listing 
determination  can  vary  widely,  it  is 
impossible  to  generate  meaningful 
“average”  costs  for  each  listing  activity. 
Processing  a  proposed  final  listing  may 
take  only  a  few  thousand  dollars  if 
basically  all  steps  except  final  approval 
and  Federal  Register  publication  qre 
completed.  But  processing  may  take 
many  thousands  of  dollars  if  additional 
comment  and  responses  or  public 
hearings  are  required.  The  economic 
analyses  required  for  critical  habitat 
designations,  for  example,  may  require 
substantial  dollars  as  well  as  time. 

Following  completion  of  work  by  the 
Field  Office,  draft  recommendations  on 
each  package  will  be  sent  to  the 
Regional  Office  for  policy  review  and,  if 
appropriate,  concurrence.  Depending  on 
the  remaining  steps  that  must  be 
completed,  the  above  described  steps 
m^  take  from  30-120  days. 

Following  approval  by  the  Regional 
Office,  the  draft  recommendations  will 
be  sent  to  the  Washington  Office  for 
technical  and  policy  review  and 
approval  by  the  Director.  Including  a 
brief  review  by  the  Department’s  Office 
of  Regulatory  Affairs,  review  time  in  the 
Washington  Office  may  require  30  to  60 
days,  especially  if  changes  are 
necessary.  Rules  with  critical  habitat 
also  require  review  by  the  Office  of 
Management  and  Budget  and  will  take 
additional  time  to  complete. 

Pending  Litigation 

The  Service  is  presently  involved  in 
numerous  cases  in  federal  court  that 
involve  proposed  and  final  listings, 
petition  findings,  and  critical  habitat 
designations.  As  of  April  1, 1996, 
approximately  60  separate  civil  suits 
directed  at  the  process  of  listing  species 
under  the  Act  were  pending  against 
Federal  officials  or  agencies.  As  of  April 
1, 1996,  the  Secretary  of  the  Interior  had 
received  approximately  300  Notices  of 
Intent  to  Sue  (required  under  the  Act 
before  suit  may  be  filed  (see  16  U.S.C. 

§  1540(g))),  on  which  litigation  has  not 
yet  been,  but  could  be  filed  at  any  time. 
Many  of  these  Notices  of  Intent  deal 
with  the  listing  process. 

During  the  moratorium  on  final 
listings  and  critical  habitat  designation 
that  was  in  effect  for  nearly  thirteen 
months,  the  courts  generally  agreed 
with  the  Service  that  it  could  not  legally 
act  to  meet  deadlines  without  a  lawful 
source  of  funds.  See,  e.g.. 

Environmental  Defense  Center  v. 


Babbitt.  73  F.3d  867  (9th  Qr.  1995). 

Now  that  the  moratorium  is  no  longer  in 
effect,  and  funds,  albeit  limited,  are 
available  for  this  task,  the  Service  must 
decide  how  to  best  spend  these  funds  to 
carry  out  the  purposes  of  the  Act.  The 
press  of  pending  and  threatened  new 
litigation  could  complicate  this  task 
immensely. 

This  pending  and  threatened 
litigation  presents  many  competing  and 
conflicting  claims,  and  in  the  current 
budgetary  situation  translates  into 
expensive  demands  on  inadequate 
resources.  Actions  requested  by 
plaintiffs  cover  the  entire  spectrum  of 
listing  activities,  from  petitions  to  add 
species  to  the  list  to  requests  to  overturn 
existing  listings.  Taken  collectively, 
these  pending  and  potential  cases  seek 
different  and  sometimes  diametrically 
opposed  results. 

Defending  existing  and  any  new 
lawsuits  can  divert  considerable 
resources  away  from  the  Service’s 
efforts  to  conserve  endangered  species. 
When  the  Service  undertakes  one  listing 
activity,  it  inevitably  forgoes  another.  In 
some  cases  courts  have  ordered  the 
Service  to  complete  activities  that  are 
simply  not,  in  the  Service’s  expert 
judgment,  among  the  highest  biological 
priorities. 

Development  and  Publication  of 
Interim  Listing  Priority  Guidance  and 
Its  Relationship  to  the  1983  Priority 
Guidance 

In  1983  the  Service  adopted 
guidelines  to  govern  the  assignment  of 
priorities  to  species  under  consideration 
for  listing  as  endangered  or  threatened 
under  section  4  of  the  Endangered 
Species  Act  (48  FR  43098-43105; 
September  21, 1983)  The  purpose  of 
those  guidelines  was  to  establish  a 
rational  system  for  allocating  available 
appropriations  to  the  highest  priority 
species  when  adding  species  to  the  lists 
of  endangered  or  threatened  wildlife 
and  plants  or  reclassifying  threatened 
species  to  endangered  status.  The 
system  places  greatest  importance  on 
the  immediacy  and  magnitude  of 
threats,  but  also  factors  in  the  level  of 
taxonomic  distinctiveness  by  assigning 
priority  in  descending  order  to 
monotypic  genera,  full  species,  and 
subspecies  (or  equivalently,  distinct 
population  segments  of  vertebrates). 

The  1983  guidelines  do  not  establish 
priorities  among  different  types  of 
listing  activities,  which  include 
processing  pending  proposed  listings, 
new  proposed  listings,  delistings  or 
reclassifications,  petition  findings,  and 
critical  habitat  determinations.  The 
backlog  of  proposed  species  created  by 
the  moratorium  and  the  recent  funding 
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constraints  prompted  the  Service  to 
establish  priorities  among  the  various 
listing  activities. 

Accordingly,  earlier  this  spring,  in 
anticipation  of  facing  a  possible  lifting 
of  the  moratorium  on  final  listings  and 
critical  habitat  designations  but  with 
only  limited  funds  available  to  clear 
away  the  large  backlog  of  proposed 
species  that  had  built  up  in  the  interim, 
the  Service  published  interim  listing 
priority  guidance  in  the  March  11, 1996 
edition  of  the  Federal  Register  (61  FR 
9651-9653)  and  solicited  public 
comment  on  that  guidance.  Summaries 
of  the  interim  guidance  and  all 
comments  received,  and  responses  to 
the  comments,  are  included  in  the 
following  sections. 

The  1983  guidelines  properly  set 
priorities  for  the  Service,  under  a  fully- 
funded  Section  4  program,  for  making 
expeditious  progress  in  adding  species 
to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  They 
are  not,  however,  sufficient  to  deal  with 
the  present  backlog  of  proposed  species. 
The  Service  developed  the  Interim 
Listing  Priority  Guidance,  which  in  a 
slightly  modified  form  is  now 
republished  as  final  guidance,  to 
provide  a  means  to  reconcile  these 
competing  and  conflicting  demands  in  a 
biologically  effective  and  efficient  way 
to  best  carry  out  the  purposes  of  the  Act. 
Specifically,  after  careful  deliberation, 
the  Service  has  decided  that,  in  order  to 
focus  conservation  benefits  on  those 
species  in  greatest  need,  processing  final 
determinations  relative  to  the  pending 
proposed  listings  should  receive  higher 
priority  than  other  actions  required  by 
section  4  (such  as  petition  findings,  new 
proposed  listings,  reclassifications  or 
delistings,  and  critical  habitat 
determinations).  Publication  of  the 
priority  guidance  is  intended  to  explain 
to  the  public  (including  litigants  and 
reviewing  courts)  precisely  how  the 
Service  believes  it  should  use  its  limited 
listing  appropriations  to  maximum 
effect  to  carry  out  the  purposes  of  the 
Act. 

The  Department  of  Justice  and  the 
Department  of  the  Interior  Solicitor’s 
Office  will  generally  ask  litigants  and 
the  courts  to  defer  to  this  listing  priority 
system.  Near  the  end  of  fiscal  year  1996, 
the  Service  will  review  the  extent  of  the 
remaining  listing  backlog  and  the  fiscal 
year  1997  budget  situation  to  determine 
if  an  extension  of  this  guidance  is 
necessary.  For  the  reasons  set  out  in  the 
preamble  of  the  notice,  the  Service  finds 
that  good  cause  exists  under  5  U.S.C. 
553(d)  to  make  this  guidance  effective 
upon  the  date  of  publication  in  the 
Federal  Register. 


Summary  of  Interim  Listing  Priority 
Guidance 

The  main  principle  underlying  the 
listing  priority  guidance  is  to  focus  the 
limited  listing  resources  on  those 
actions  that  will- result  in  the  greatest 
conservation  benefit  for  the  species  in 
most  urgent  need  of  the  Act’s 
protections.  Because  only  listed  species 
receive  the  full  conservation  benefits 
and  substantive  protections  of  the  Act, 
and  because  the  vast  majority  of  the 
proposed  species  face  high-magnitude 
threats  to  their  continued  survival,  the 
Service  decided  to  give  highest  priority 
to  handling  emergency  situations  and 
resolving  the  listing  status  of  the  243 
outstanding  proposed  listings.  Highest 
priority  actions  were  assigned  to  Tier  1, 
lowest  priority  to  Tier  5. 

Tier  1 — Emergency  listings.  Under 
section  4(b)(7)  of  the  Act,  the  Secretary 
may  list  a  species  on  an  emergency  basis 
(without  the  usual  public  notice  and 
comment  procedure)  if  an  emergency 
exists  that  poses  “a  significant  risk  to 
the  well-being  of  any  species  of  fish  or 
wildlife  or  plants.  *  *  *”  Generally,  an 
emergency  listing  rule  remains  in  effect 
for  240  days,  during  which  time  the 
Service  typically  issues  a  proposed 
listing  and  makes  a  final  determination 
as  to  whether  final  listing  is  appropriate. 

Tier  2 — ^Preparation  and  processing  of 
final  decisions  on  outstanding  proposed 
listings.  Within  Tier  2,  highest  priority 
will  given  to  species  facing  the 
highest  magnitude  and  most  imminent 
threats.  For  species  with  equal  listing 
priority  assignments,  the  following 
types  of  actions  will  receive  subsequent 
priority — listing  packages  that  cover 
multiple  species;  listing  packages  that 
can  be  quickly  cleared  (e.g.,  those  with 
few  public  comments  or  factual 
questions  presented);  and  proposals  that 
have  been  pending  the  longest. 

Tier  3 — Preparing  and  processing  new 
proposed  listings  for  species  facing 
high-magnitude  threats;  and  screening 
petitions  for  emergency  situations. 

Tier  4 — Preparing  and  processing 
proposed  listings  for  species  facing 
moderate-  or  low-magnitude  threats; 
processing  final  decisions  on  pending 
proptosed  reclassifications  and 
delistings;  preparing  and  processing 
administrative  findings  for  petitions. 

Tier  5 — Preparing  and  processing 
critical  habitat  determinations  and 
preparing  or  processing  new  proposed 
delistings  or  reclassifications. 

Summary  of,  and  Responses  to, 
Conunents  and  Recommendations  on 
the  Interim  Listing  Priwity  Guidance 

Comments  on  the  interim  listing 
priority  guidance  were  received  from 


the  following  organizations — BMI 
Marketing  and  Marine  Services  Corp.; 
Arizona  Game  A  Fish  Department;  the 
Marine  Industries  Association  of 
Florida,  Inc.;  and  Messrs.  Eric 
Glitzenstein,  Michael  Sherwood,  and 
William  Snape,  counsel  for  the  plaintiffs 
in  the  Fund  for  Animals  v.  Lujan,  Civ, 
No.  92-800,  D.D.C. 

The  comments  from  the  Arizona 
Department  of  Game  &  Fish  expressed 
general  support  for  the  interim  priority 
guidance,  but  recommended  that 
reclassifications  and  delistings  should 
receive  higher  priority,  perhaps  in  Tier 
2  of  the  interim  guidance.  The  Service 
recognizes  the  useful  regulatory  relief 
that  delistings  or  reclassifications  can 
provide.  The  priority  guidance  provides 
that  to  the  extent  such  actions  have  been 
processed  and  approved  through  the 
Regional  offices,  these  actions  will 
proceed  while  the  subject  guidance  is  in 
efrect.  However,  generation  of  new 
proposed  delistings  or  reclassifications 
cannot  be  justified  in  a  time  of  extreme 
budget  constraints  and  while  there  is  an 
extensive  backlog  of  proposed  species 
awaiting  final  determinations.  The 
Service  regrets  that  the  limited 
appropriations  made  available,  coupled 
with  the  backlog  of  new  listings  built  up 
by  the  moratorium,  have  delayed 
delistings  and  reclassifications.  The 
Service  has  decided  to  combine  all 
activities  that  were  assigned  to  Tiers  3, 

4,  and  5  and  place  them  collectively  in 
a  single  Tier  3  for  reasons  explained 
below. 

The  Marine  Industries  Association  of 
Florida,  Inc.  (MIA)  expressed  a  similar 
concern  about  the  lower  priority  of 
delisting  or  reclassification  actions, 
responded  to  above.  The  MIA  also 
commented  that  the  proposed  guidance 
should  not  be  used  to  “rush  new  listings 
thru”  for  species  that  are  highly 
scientifically  controversial.  In  the 
interim  listing  priority  guidance,  the  ^ 
Service  noted  that  additional  public 
comment  periods  might  be  necessary 
before  rules  can  be  finalized  if  there  are 
unresolved  questions  or  new 
information  that  must  be  evaluated.  (See 
61  Fed.  Reg.  at  9653,  section  entitled 
“Setting  Priorities  Within  Tier  2”).  The 
Service  will  ensure  that  sound  science, 
including  peer  review,  forms  the 
foundation  for  all  listing  decisions.* 

Comments  submitted  ny  BMI 
Marketing  &  Marine  Services  Corp., 
cautioned  that  final  decisions  on 
proposed  listings  should  not  be  rushed, 
advising  the  Service  to  take  the  same 
care  and  procedure  as  if  no  time  had 
been  lost.  The  Service  agrees  with  this 
comment.  Each  pending  proposal  will 
be  reviewed  to  ensure  it  contains 
current  and  accurate  information. 
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Where  necessary,  public  comment 
periods  will  be  reopened. 

The  attorneys  representing  the  Fund 
For  Animals  (FFA)  expressed  concern 
that  they  were  not  consulted  prior  to 
release  of  the  interim  guidance,  since  it 
will  substantially  affect  the  Service’s 
implementation  of  a  court-ordered 
settlement  agreement  with  FFA  dealing 
with  the  processing  of  species  regarded 
as  candidates  for  listing  under  the  Act. 
The  FFA  attorneys  also  expressed 
concern  that  the  Service  violated  section 
4(h)  of  the  Act  by  failing  to  provide 
opportunity  for  public  comment  prior  to 
enactment  of  the  priority  guidance.  The 
FFA  attorneys  asserted  that  requiring 
completion  of  all  final  listings  before 
beginning  new  proposals  is  contrary  to 
the  settlement  agreement  and 
inconsistent  with  sound  administration 
of  the  Act.  The  FFA  also  expressed 
concern  that  the  Service  has  erected  a 
series  of  administrative  hurdles  that 
unnecessarily  slow  the  speed  at  which 
species  can  be  added  to  the  list. 

On  the  objection  to  making  the 
interim  guidance  effective  immediately, 
the  Service  believes  it  acted  reasonably 
and  responsibly  in  so  doing.  More 
importantly,  although  the  Service 
found,  as  stated  in  the  interim  guidance 
(see  61  FR  9651),  that  good  cause 
existed  to  make  the  guidance  effective 
immediately,  it  nonetheless  solicited 
and  received  comments  firom  the  public, 
and  has  taken  them  into  account  and 
responded  to  them  now  in  confirming 
the  guidance.  There  was  no  opportunity 
to  implement  the  interim  guidance 
anyway,  because  the  listing  program 
was  essentially  unfunded  and  the 
moratorium  was  not  lifted  until 
President  Clinton  approved  a  whiver  of 
the  moratorium  on  April  26, 1996. 

As  discussed  above,  the  limited 
appropriated  funds  for  listing  activities 
now  available  are  simply  not  sufficient 
to  allow  the  Service  to  meet  all  of  its 
immediate  responsibilities  under 
Section  4  of  the  Act.  Thus  the  Service 
must  make  difficult  decisions  about 
how  best  to  allocate  the  limited  funds. 

In  anticipation  of  this  situation,  the 
Service  made  the  interim  listing  priority 
guidance  effective  immediately  upon 
publication  on  March  11, 1996  since  it 
had  no  idea  when  a  full  year 
appropriation  might  be  enacted 
(Congress  having  enacted  several  short¬ 
term  Crs  during  this  period)  and  the 
Service  wanted  to  have  a  plan  for 
dealing  with  the  situation  it  knew  it 
would  face  when  the  moratorium  was 
lifted.  Comments  received  in  response 
to  the  interim  guidance  were  considered 
and  are  addressed  in  this  notice. 

Unless  extended,  the  guidance  is 
effective  until  the  end  of  this  fiscal  year 


on  September  30, 1996.  Given  the 
magnitude  of  the  backlog  and  the 
limited  funds  available,  however,  it  is 
highly  unlikely  that  the  Service  will 
complete  processing  of  all  of  the 
pending  proposed  listings  within  that 
time.  Most  of  the  outstanding  proposed 
listings  are  for  species  determined  to 
face  high-magnitude  threats  (priority  1- 
6  under  the  1983  listing  priority 
guidelines).  Once  the  backlog  of 
proposed  species  that  face  high- 
magnitude  threats  has  been  brought 
under  control,  the  Service  will  rescind 
this  guidance  and  return  to  a  more 
typical  implementation  of  section  4  that 
also  includes  preparation  of  proposed 
listings,  delistings,  and  processing  of 
petitions. 

The  court-approved  Settlement 
Agreement  in  Fund  for  Animals  v. 

Lujan,  Civ.  No.  92-800  (GAG)  (D.D.C., 
Dec.  15, 1992)  discussed  by  Glitzenstein 
et  al.  in  their  comments  illustrates  the 
problem  posed  by  competing  resource 
demands.  That  agreement  requires  the 
Service  to  resolve  the  conservation 
status  of  443  candidate  species  (either 
by  the  publication  of  a  proposed  listing 
rule  or  the  publication  of  a  notice 
stating  reasons  why  listing  is  not 
warranted)  by  September  30, 1996. 
Resolution  of  their  status  would  require, 
for  each  species,  publication  of  either  a 
proposed  listing  rule  or  a  notice  stating 
reasons  why  listing  is  not  warranted. 

The  agreement  does  not,  of  its  own 
terms,  require  final  decisions  on 
listings.  Therefore,  while  it  in  a  sense 
advances  the  process  of  formally 
protecting  species,  full  compliance  with 
the  agreement  will  not  bring  the  full 
protections  of  the  Act  to  any  species. 

Up  to  the  time  the  funding  for  the 
listing  pro^am  became  severely 
constrained,  the  Service  was  on  track  to 
achieve  full  compliance  with  this 
agreement.  The  Service  has  published, 
during  the  period  covered  by  the 
agreement,  proposed  listing  rules  for 
359  candidate  species. 

Despite  this  progress,  the  Service  is 
now  left  with  the  following  dilemma.  If 
it  were  to  continue  to  expend  money  on 
moving  candidate  species  forward  to  the 
proposed  listing  state  in  order  to  comply 
with  the  settlement  agreement,  it  would 
deplete  the  entire  $4  million  listing 
appropriation  for  fiscal  year  1996. 
Processing  of  proposed  listing  rules 
requires  the  investment  of  considerable 
time  and  resources.  It  involves 
substantial  research,  status  review, 
coordination  with  State  and  local 
governments  and  other  interested 
parties,  and  conducting  public  hearings 
and  peer  review. 

If  the  Service  were  to  devote  its  entire 
budget  for  the  remainder  of  fiscal  year 


1996  to  complying  with  the  Fund  for 
Animals  Settlement  Agreement,  the 
available  funds  would  be  insufficient. 
More  important,  if  the  Service  were  to 
follow  this  course,  it  would  be  devoting 
no  resources  to  final  listing  decisions  on 
the  243  species  that  have  already  been 
proposed  for  listing.  Being  so  close  to 
receiving  the  full  protection  of  the  Act, 
these  species  would  remain  unprotected 
under  this  course  of  action,  while  all  the 
Service’s  efforts  in  the  listing  process 
would  be  bent  toward  deciding  whether 
to  move  candidate  species  closer  to 
proposed  listing,  where  they  receive 
some  limited  procedural  protection  (the 
section  7  conference  requirement,  see  16 
U.S.C.  1536(a)(4)),  but  not  the  full 
substantive  and  procedural  protections 
offered  by  final  listing.  This  course  of 
action  would  also  result  in  a  still  larger 
backlog  of  proposed  species  awaiting 
final  action. 

Put  a  little  differently,  this  one  court- 
approved  settlement  agreement,  absent 
modification,  would  defeat  a  primary 
purpose  of  lifting  the  listing 
moratorium.  The  Service  is 
recommending,  therefore,  that  the 
Department  of  Justice  seek  appropriate 
relief  from  the  courts  to  allow  the 
highest  priority  proposed  species  to  be 
processed  and,  if  appropriate,  added  to 
the  lists  of  endangered  and  threatened 
wildlife  and  plants,  consistent  with  the 
provisions  of  this  listing  priority 
guidance. 

The  FFA  also  expressed  concern  that 
the  Service  has  erected  a  series  of 
administrative  hurdles  that 
unnecessarily  slow  the  speed  at  which 
species  can  be  added  to  the  list.  This 
comment  does  not  pertain  to  the  subject 
matter  of  this  notice,  which  deals  with 
the  relative  priority  of  various  listing 
activities  undertaken  by  the  Service, 
rather  than  the  procedures  used  to 
accomplish  those  activities. 
Nevertheless,  the  Service  reaffirms  it 
will  process  decisions  on  proposed 
species  as  expeditiously  as  possible, 
consistent  with  the  substantive  and 
procedural  requirements  of  Section  4  of 
the  Act. 

*  The  administrative  “hurdles”  noted 
by  the  FFA  consist  of  joint  policy 
statements  issued  by  the  National 
Marine  Fisheries  Service  and  the  Fish 
and  Wildlife  Service  on  July  1, 1994  (59 
FR  34270-34275).  Those  joint  policies 
are  aimed  at  ensuring  that  the  Act’s 
requirement  to  use  the  “best  available 
scientific  and  commercial  data”  in  the 
decision-making  process  on  petitions 
and  proposed  listing  rules,  see  16  U.S.C. 
1533(b),  is  met  and  that  appropriate 
coordination  occurs  with  State 
conservation  agencies  and  the  public. 
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Final  Listing  Priority  Guidance 

The  Service  has  considered  all 
comments  and  believes  that  some 
revision  of  the  interim  guidance  is 
appropriate.  The  Service  has  decided  to 
assign  all  activities  other  than 
emergency  listings  and  final  review  of 
pending  proposals  to  Tier  3.  This 
decision  is  based  on  the  reality  that  the 
fiscal  year  1996  appropriation  is 
insufficient  to  fully  dispense  with  the 
entire  backlog  of  proposed  species,  such 
that  the  Service  is  unlikely  to  undertake 
any  actions  below  Tier  2  prior  to 
September  30, 1996.  The  Service  adopts 
the  revised  listing  priority  guidance  as 
Hnal  guidance  for  assigning  relative 
priorities  to  listing  actions  conducted 
under  section  4  of  the  Endangered 
Species  Act,  to  remain  in  effect  until 
September  30, 1996,  unless  extended. 
This  guidance  supplements,  but  does 
not  replace,  the  current  listing  priority 
guidelines  (48  FR  43098;  September  21, 
1983),  which  are  silent  on  the  matter  of 
prioritizing  among  different  types  of 
listing  activities.  The  terms  of  this 
guidance  are  effective  only  on  the  listing 
priorities  of  the  Service.  Listing  actions 
under  the  jurisdiction  of  the  E)epartment 
of  Commerce,  National  Marine  Fisheries 
Service  will  be  processed  according  to 
priorities  established  by  that  agency. 

Section  4(b)(1)  of  the  Act  requires  the 
Service  to  use  the  “best  available 
scientific  and  commercial  information” 
to  determine  those  species  in  need  of 
the  Act’s  protections.  It  has  been  long¬ 
standing  Service  policy  that  the  order  in 
which  species  should  be  processed  for 
listing  is  based  primarily  on  the 
immediacy  and  magnitude  of  the  threats 
they  face.  Given  the  large  backlog  of 
proposed  species,  the  backlog  of 
pending  petitions,  and  the  list  of 
candidate  species  awaiting  proposal,  it 
will  be  extremely  important  for  the 
Service  to  focus  its  efforts  on  actions 
that  will  provide  the  greatest 
conservation  benefits  to  imperiled 
species  in  the  most  expeditious  manner. 

The  Service  will  base  decisions 
regarding  the  order  in  which  species 
will  be  proposed  or  listed  on  the  1983 
listing  priority  guidelines  and  the 
priority  guidance  in  this  notice.  These 
decisions  will  be  implemented  by  the 
Regional  Office  designated  with  lead 
responsibility  for  the  particular  species. 
The  Service  allocates  its  listing 
appropriation  among  the  Regional 
OfficeSjbased  primarily  on  the  number 
of  proposed  and  candidate  species  for 
which  the  Region  has  lead 
■  responsibility.  This  ensures  that  those 
areas  of  the  country  with  the  largest 
percentage  of  known  imperiled  biota 
will  receive  a  correspondingly  high 


level  of  listing  resources.  The  1983 
listing  priority  guidelines  and  this 
guidance  will  applied  at  the 
National,  Regional,  and  local  levels. 
Given  the  workload-based  allocation, 
and  the  fact  that  the  $4  million  is  not 
sufficient  to  complete  final 
determinations  on  all  pending  proposed 
listings,  the  Service  does  not  anticipate 
undertaking  any  actions  in  Tier  3  prior 
to  September  30, 1996. 

To  address  the  biological,  budgetary, 
and  administrative  issues  noted  above, 
the  Service  therefore  adopts  the 
following  listing  priority  guidance. 

The  following  sections  describe  a 
multi-tiered  approach  that  assigns 
relative  priorities,  on  a  descending 
basis,  to  actions  to  be  carried  out  under 
section  4  of  the  Act.  The  various  types 
of  actions  within  each  tier  (such  as  new 
proposed  listings,  administrative 
petition  findings,  etc.)  will  be  accorded 
roughly  equal  priority,  but  the  1983 
listing  priority  guidelines  will  be  used 
as  applicable.  The  Service  emphasizes 
that  this  guidance  is  effective  until 
September  30, 1996  (unless  extended  by 
future  notice)  and  the  agency  looks 
forward  to  returning  to  a  more  typical 
implementation  of  the  Act’s  listing 
responsibilities,  to  concurrently  process 
petition  findings;  proposed  and  final 
listings,  reclassifications,  or  delistings; 
and  critical  habitat  determinations,  after 
the  backlogs  have  been  reduced. 

Tier  1 — Emergency  Listing  Actions 

The  Service  will  immediately  process 
emergency  listings  for  species  that  face 
an  imminent  risk  of  extinction  under 
the  emergency  listing  provisions  of 
section  4(b)(7)  of  the  Act  and  will 
prepare  a  proposed  listing  immediately 
upon  learning  of  the  need  to  emergency 
list.  The  Service  will  screen  all  petitions 
and  other  status  information  it  receives 
to  determine  if  an  emergency  situation 
exists. . 

Tier  2 — Processing  Final  Decisions  on 
Proposed  Listings 

In  issuing  the  pending  proposed 
listings,  the  Service  found  that  the  vast 
majority  of  the  proposed  species  faced 
high-magnitude  threats.  The  Service 
believes  that  focusing  efforts  on  making 
final  decisions  relative  to  these 
proposed  species  will  provide 
maximum  conservation  benefits  to  those 
species  that  are  in  greatest  need  of  the 
Act’s  protections.  Since  only  emergency 
or  final  listings  provide  substantive 
protection,  the  ^rvice  is  of  the  strong 
belief  that  this  activity  should  take 
precedence  over  new  proposed  listings, 
reclassifications  or  delistings,  petition 
findings,  and  critical  habitat 
designations,  which  in  comparison  to 


listing,  provide  limited  conservation 
benefits. 

Setting  Priorities  Within  Tier  2 

Most  of  the  pending  proposed  listings 
deal  with  species  that  face  high- 
magnitude  threats,  such  that  additional 
guidance  is  needed  to  clarify  the  relative 
priorities  within  Tier  2.  Proposed  rules 
dealing  with  taxa  deemed  to  face 
imminent,  high-magnitude  threats  will 
have  the  highest  priority  within  Tier  2. 
The  Service  will  promptly  review  the 
backlog  of  243  proposed  species  and 
each  Region  will  reevaluate  the 
immediacy  and  magnitude  of  threats 
facing  all  species  that  have  been 
proposed  for  listing  and  revise  the 
species’  listing  priority  assignments 
accordingly.  Those  with  the  highest 
listing  priority  will  be  process^  first. 

To  further  prioritize  among  the  Tier  2 
actions,  proposed  listings  that  cover 
multiple  species  will  be  processed 
based  on  the  most  urgent  listing  priority 
of  the  component  species  and  multi¬ 
species  packages  will  have  priority  over 
single-species  proposed  rules  with  equal 
priority  unless  the  Service  has  reason  to 
believe  that  the  single-species  proposal 
should  be  processed  to  avoid  possible 
extinction.  Furthermore,  in  those  cases 
where  a  proposed  listing  for  a  high- 
priority  species  also  includes  other 
species  with  lower  listing  priorities,  the 
listing  package  will  not  disassembled 
to  deal  only  with  the  high  priority 
species. 

Due  to  unresolved  questions  or  to  the 
length  of  time  since  proposal,  the 
5  ervice  may  determine  that  additional 
public  comment  or  hearings  are 
necessary  before  issuing  a  final  decision 
for  some  Tier  2  actions.  If  the  listing 
priorities  are  equal,  proposed  listings 
that  can  be  quickly  completed  (based  on 
factors  such  as  few  public  comments  to  • 
address  or  final  decisions  that  were 
almost  complete  prior  to  the 
moratorium)  will  have  higher  priority 
than  proposed  rules  for  species  with 
equivalent  listing  priorities  that  still 
require  extensive  work  to  complete. 

Given  species  with  equivalent  listing 
priorities  and  the  factors  previously 
discussed  being  equal,  proposed  listings 
with  the  oldest  dates  of  issue  should  he 
processed  first. 

Tier  3 — A/7  Other  Listing  Actions, 
Including  Processing  Reclassifications 
and  Delistings,  New  Proposed  IJstings, 
Petition  Findings,  and  Critical  Habitat 
Designations 

While  the  backlog  of  candidate 
species  has  been  reduced  substantially 
since  1992,  the  Sen/ice  has  determined 
that  182  species  warrant  issuance  of 
proposed  listings.  The  Act  directs  the 
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Service  to  make  “expeditious  progress” 
in  adding  new  species  to  the  lists  and 
thereby  necessitates  steady  work  in 
reducing  the  number  of  outstanding 
candidate  species.  Issuance  of  new 
proposed  listings  is  the  first  formal  step 
in  the  regulatory  process  for  listing  a 
species.  However,  this  step  provides 
only  limited  conservation  benefits  and 
the  Service  believes  that  issuance  of 
new  proposed  listings,  even  for  species 
facing  imminent,  high-magnitude 
threats,  should  therefore  be  afforded 
lower  priority  so  long  as  a  large  backlog 
exists  of  proposed  listings  for  species 
facing  high-magnitude  threats. 

The  Service  will  conduct  a 
preliminary  review  of  any  petition  to 
list  a  species  or  change  a  threatened 
species  to  endangered  status  to 
determine  if  an  emergency  situation 
exists  or  if  the  species  would  probably 
be  assigned  a  high  listing  priority  upon 
completion  of  a  status  review.  If  the 
initial  screening  indicates  an  emergency 
situation  the  action  will  be  elevated  to 
Tier  1.  The  historical  record  on  listing 
petitions  reveals  that  fewer  than  25 
percent  of  all  petitions  are  found  to 
warrant  listing. 

Processing  reclassifications  and 
delistings  can  provide  welcome 
regulatory  relief.  The  Service  regrets 
that  such  activities  must  be  accorded 
Tier  3  priority  due  to  the  limited 
appropriations  provided  by  Congress 
and  the  need  to  devote  scarce  funds  to 
carry  out  the  overall  protective  purposes 
of  the  Act. 

Designation  of  critical  habitat 
consumes  large  amounts  of  the  Service’s 
listing  appropriation  and  generally 
provides  only  limited  conservation 
benefits  beyond  those  achieved  when  a 
species  is  listed  as  endangered  or 
threatened.  Because  critical  habitat 
protections  apply  only  to  Federal 
actions,  situations  where  designating 
critical  habitat  provides  additional 
protectipn  beyond  that  provided  by  the 
jeopardy  prohibition  of  section  7  are 
rare.  It  is  critical  during  this  period  to 
maximize  the  conservation  benefit  of 
every  dollar  spent  in  the  listing  activity. 
The  relatively  small  amount  of 
additional  protection  that  is  gained  by 
designating  critical  habitat  for  species 
that  are  already  listed  is  greatly 
outweighed  by  providing  the 
protections  included  in  sections  7  and 
9  to  newly-listed  species.  Therefore,  the 
Service  will  place  higher  priority  on 
addressing  species  that  presently  have 
no  protection  under  the  Act  rather  than 
devoting  limited  resources  to  the 
expensive  process  of  designating  critical 
habitat  for  species  already  protected  by 
the  Act. 


Rules  and  Findings  Currently  Near 
Completion 

The  Headquarters  Office  will 
promptly  process  any  draft  final  rules  to 
add  species  to  or  remove  species  from 
the  lists,  draft  proposed  listings  or 
delistings,  draft  petition  findings,  draft 
proposed  or  final  critical  habitat 
determinations,  and  draft  withdrawal 
notices  that  were  in  the  Washington 
Office  prior  to  the  date  of  this  notice  but 
could  not  be  processed  because  of  the 
funding  constraints  or  the  moratorium. 
These  actions  will  require  little 
additional  work  to  complete  and  the 
Service  believes  it  to  be  cost-effective  to 
finish  up  these  actfons  that  were 
inadvertently  delayed  by  the  funding 
constraints.  The  anticipated  number  of 
such  actions  is  fewer  than  ten. 

Notifying  the  Courts  on  Matters  in 
Litigation 

The  Service  will  assess  the  relative 
priority  of  all  section  4  petition  and 
rule-making  activities  that  are  the 
subject  of  active  litigation  using  this 
guidance  and  the  1983  listing  priority 
guidelines.  In  many  cases,  simply 
identifying  the  tier  in  which  an  activity 
falls  will  suffice  to  determine  whether 
the  Service  will  undertake  that  action 
during  the  time  this  priority  guidance  is 
in  effect.  The  Service,  through  the  Office 
of  the  Solicitor,  will  then  notify  the 
Justice  Department  of  its  priority 
determination  and  request  that 
appropriate  relief  be  requested  from 
each  district  court  to  allow  those  species 
with  the  highest  biological  priority  to  be 
addressed  first.  To  the  extent  that  the 
courts  do  not  defer  to  the  Service’s 
priority  guidance  and  the  1983  listing 
priority  guidelines,  the  Service  will  of 
course  comply  with  court  orders  despite 
any  conservation  disruption  that  may 
result. 

The  Service  will  not  elevate  the 
priority  of  proposed  listings  for  species 
simply  because  they  are  subjects  of 
active  litigation.  To  do  so  would  let 
litigants,  rather  than  expert  biological 
judgments,  control  the  setting  of  listing 
priorities.  The  Regional  Office  with 
responsibility  for  processing  such 
packages  will  need  to  determine  the 
relative  priority  of  such  cases  based 
upon  this  guidance  and  the  1983  listing 
priority  guidelines  and  furnish 
supporting  documentation  that  can  be 
submitted  to  the  relevant  Court  to 
indicate  where  such  species  fall  in  the 
overall  priority  scheme. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 


Dated:  May  10, 1996. 

Mollie  Beattie, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  96-12243  Filed  5-15-96;  8:45  amj 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 

[I.D.  050896B] 

Shrimp  Fishery  of  the  Gulf  of  Mexico; 
Texas  Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment  of  the  beginning 
date  of  the  Texas  closure. 


SUMMARY:  NMFS  announces  an 
adjustment  of  the  beginning  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  is  normally  from 
May  15  to  July  15  each  year.  'This  year 
the  closure  will  begin  on  June  1, 1996. 
The  Texas  closure  is  intended  to 
prohibit  the  harvest  of  brown  shrimp 
during  the  major  period  of  emigration 
from  Texas  estuaries  to  the  Gulf  of 
Mexico  so  the  shrimp  may  reach  a 
larger,  more  valuable  size  and  to  prevent 
the  waste  of  brown  shrimp  that  would 
be  discarded  in  fishing  operations 
because  of  their  small  size. 

EFFECTIVE  DATE:  The  EEZ  off  Texas  is 
closed  to  trawl  fishing  from  30  minutes 
after  sunset,  June  1, 1996,  to  30  minutes 
after  sunset,  July  15, 1996,  unless  the 
latter  date  is  changed  through 
notification  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  (FMP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  658  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP 
implementing  regulations  at  50  CFR 
658.26  describe  the  Texas  closure  and 
provide  for  adjustments  to  the  beginning 
and  ending  dates  by  the  Director, 
Southeast  Region,  NMFS,  under 
specified  criteria. 

Biological  data  collected  by  tbe  Texas 
Parks  and  Wildlife  Department  indicate 
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that  brown  shrimp  will  be  leaving  the 
Texas  estuaries  later  than  normal.  This 
information  and  other  data  meeting  the 
FMP’s  criteria  indicate  that  beginning 
the  closure  on  June  1, 1996,  is  necessary 
to  provide  adequate  protection  of  small 
brown  shrimp  emigrating  from  the 
Texas  estuaries. 

Accordingly,  the  time  and  date  as 
provided  at  50  CFR  658.26(a)  for 
beginning  the  Texas  closure  is  changed 
from  30  minutes  after  sunset  May  15, 
1996,  to  30  minutes  after  sunset  on  June 
1, 1996.  During  the  closure,  the  area 
described  at  50  CFR  658.26(a)  is  closed 
to  all  trawl  ftshing,  except  that  a  vessel 
may  trawl  for  royal  red  shrimp  beyond 
the  100-fathom  (183-m)  depth  contour. 
The  waters  of  Texas  will  also  be  closed 
commencing  at  30  minutes  after  sunset 
on  June  1, 1996. 

The  termination  date  of  the  Texas 
closure  may  be  adjusted  to  conform  to 
the  termination  date  of  the  closure  in 
the  waters  of  Texas.  If  adjusted, 
notification  of  the  revised  termination 
date  will  be  published  in  the  Federal 
Register. 

Classification 

This  action  is  authorized  by  50  CFR 
658.26(b)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  10, 1996. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

{FR  Doc.  96-12346  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  3510-22-F 

50  CFR  Part  672 

[Docket  No.  950727194-6118-03;  I.D. 
062795C] 

Groundfish  of  the  Gulf  of  Alaska; 
Recordkeeping  and  Reporting 
Requirements;  General  Limitations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  issues  a  technical 
amendment  to  the  final  rule 
implementing  regulations  for 
recordkeeping  and  reporting  under  the 
authority  of  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (GOA)  and  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI).  This  action  coirects 
the  definition  for  “fishing  trip.” 


EFFECTIVE  DATE:  May  16,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  907-586-7228, 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  implementing  recordkeeping  and 
reporting  requirements  for  the  GOA  and 
BSAI  was  published  in  the  Federal 
Register  on  February  13, 1996  (61  FR 
5608).  The  rule  consolidated  and 
revised  recordkeeping  and  reporting 
requirements  for  the  GOA  and  BSAI 
groundfish  fisheries,  including  revisions 
to  various  definitions  for  the  term, 
“fishing  trip,”  Several  very  similar 
definitions  for  the  term  had  existed 
previously  and  were  to  be  reconciled 
and  consolidated  into  one  definition  for 
the  term  in  the  final  rule.  The  definition 
for  “fishing  trip”  used  to  calculate 
maximum  retainable  bycatch  amounts 
and  retention  of  pollock  roe  in  the  GOA 
were  found  at  §  672.20(h)(2)  and  (i)(4). 
Similar  but  slightly  different  definitions 
for  this  term  as  it  applied  to  the  BSAI 
also  were  found  at  §  675.20(i)(2)  and 
(j)(4).  Inadvertently,  the  reconciled 
definition  in  the  final  rule  did  not 
include  some  of  the  language  of  the 
original  definitions. 

The  final  rule  implementing  the 
recordkeeping  and  reporting 
requirements  specific  that  an  operator 
of  a  vessel  is  engaged  in  a  fishing  trip 
from  the  time  the  harvesting,  receiving, 
or  processing  is  begun  or  resiuned  until 
the  transfer  or  offloading  of  all 
groundfish  product,  the  vessel  leaves 
the  area  where  fishing  activity 
commenced,  or  the  end  of  a  weekly 
reporting  period,  whichever  occurs  first. 
NMFS  is  amending  the  regulation  to 
correct  that  definition  to  specify  that  a 
single  fishing  trip  in  an  area  continues 
imtil  the  offload  or  transfer  of  all 
groundfish  or  groundfish  product,  the 
vessel  enters  or  leaves  an  area  to  which 
a  directed  fishing  prohibition  applies,  or 
tlie  end  of  a  weekly  reporting  period, 
whichever  occurs  first.  This  change  is 
based  on  language  from  earlier 
definitions  and  is  designed  to  add 
additional  precision  and  clarity 
concerning  when  a  fishing  trip  begins 
and  ends. 

Classification 

Because  this  technical  amendment 
makes  only  minor,  non-substantive 
corrections  to  an  existing  rule,  notice 
and  public  procedure  thereon  and  a 
delay  in  effective  date  would  serve  no 
purpose.  Accordingly,  under  5  U.S.C. 
553(b)(B)  and  (d).  notice  and  public 
procedure  thereon  and  a  delay  in 
effective  date  are  unnecessary. 

Because  this  rule  is  being  issued 
without  prior  comment,  it  is  not  subject 
to  the  Regulatory  Flexibility  Act 


requirement  for  a  regulatory  flexibility 
analysis  and  none  has  been  prepared. 

This  rule  makes  minor  technical 
changes  to  a  rule  that  has  been 
determined  to  be  not  significant  under 
E.0. 12866.  No  changes  in  the 
regulatory  impact  previously  reviewed 
and  analyzed  will  result  from 
implementation  of  this  technical 
amendment. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements 
Dated;  May  9, 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  opt  in  the  preamble  50 
CFR  part  672  is  amended  to  read  as 
follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows; 

Authority:  16  U.S.C  1801  etseq. 

2.  In  §  672.20,  paragraph  (h)(2)  is 
revised  to  read  as  follows: 

§672.20  General  limitations. 
***** 

(h)  *  *  * 

(2)  Fishing  trip.  For  purposes  of  this 
section,  an  operator  of  a  vessel  is 
engaged  in  a  single  fishing  trip  in  an 
area  from  the  time  the  harvesting, 
receiving,  or  processing  of  groundfish  is 
begim  or  resumed  until: 

(i)  The  offload  or  transfer  of  all 
groundfish  or  groundfish  product  ftnm 
that  vessel; 

(ii)  The  vessel  enters  or  leaves  an  area 
to  which  a  directed  fishing  prohibition 
applies;  or 

(iii)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first. 
***** 

[FR  Doc.  96-12240  Filed  5-15-96;  8:45  am) 
BIUJNG  CODE  3610-42-E 

50  CFR  Part  672 

[Docket  No.  960129018-6018-01;  I.D. 
051096D] 

Groundfish  of  the  Gulf  of  Alaska; 
Shallow-Water  Species  Fishery  by 
Vessels  Using  Trawl  Gear  in  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 
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summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  shallow-water 
species  fishery  in  the  GOA  has  been 
caught. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  13, 1996,  until  12 
noon,  A.l.t.,  July  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFOFMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with  §  672.20(f){l){i) 
the  shallow-water  species  fishery, 
which  is  defined  at  §672.20(f)(l){i)(B)(l) 
was  apportioned  100  mt  of  Pacific 
halibut  prohibited  species  catch  for  the 
second  season,  the  period  April  1, 1996, 
through  June  30, 1996  (61  FR  4304, 
February  5, 1996). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  672.20(f)(3)(i),  that  vessels 
participating  in  the  trawl  shallow-water 
species  fishery  in  the  GOA  have  caught 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  that 
fishery.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  each  species  and 
species  group  diat  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA,  except  for 
vessels  fishing  for  pollock  using  pelagic 
trawl  gear  in  those  portions  of  the  GOA 


open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  shallow-water  species 
fishery  are;  pollock.  Pacific  cod, 
shallow-water  flatfish,  flathead  sole, 
Atka  mackerel,  and  “other  species.” 

After  the  effective  date  of  this  closure 
the  maximum  retainable  bycatch 
amounts,  calculated  using  the  retainable 
percentages  at  §  672.20(g),  apply  at  any 
time  during  a  trip. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  May  13, 1996. 

Donald  J.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  96-12338  Filed  5-13-96;  3:38  pm] 
BILUNG  CODE  3510-22-F 


50  CFR  Part  675 

[Docket  No.  960129019-6019-01,1.0.  # 
051396A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Pacific  Cod  by 
Vessels  Using  Trawl  Gear  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  hy  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  Pacific  cod 
fishery  in  the  BSAI. 


EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  May  14, 1996,  until  12 
noon,  A.l.t.,  October  25, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  first  seasonal  bycatch  allowance 
of  Pacific  halibut  for  the  BSAI  trawl 
Pacific  cod  fishery  category,  which  is 
defined  at  §  675.21(b)(l)(iii)(E),  was 
established  by  the  Final  1996  Harvest 
Specifications  of  Grovmdfish  (61  FR 
4311,  February  5, 1996)  as  1,585  metric 
tons. 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21(c)(l)(iii),  that  the  first  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  Pacific  cod 
fishery  in  the  BSAI  has  been  caught. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  apphcable  gear  types  may  be  found 
in  the  regulations  at  §  675.20(h). 

Classification 

This  action  is  teiken  under  50  CFR 
675.21  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  May  13, 1996. 

Donald  J.  Leedy, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-12339  Filed  5-13-96;  3:38  pm] 
BILUNG  CODE  3510-22-F 


24731 


Proposed  Rules 


Federal  Register 
Vol.  61.  No.  96 
Thursday,  May  16.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxi  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaking  prior  to  the  adoption  of  the  final 
njles. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart26 

RIN  3150^F12 

Meeting  on  Proposed  Changes  to  the 
Fitness-for-Duty  Rule 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  a 
meeting  to  discuss  the  proposed 
changes  to  the  fitness-for-duty  rule,  10 
CFR  Part  26,  which  were  pubhshed  in 
the  Federal  Register  on  May  9, 1996  (61 
FR  21105).  The  purpose  of  the  meeting 
is  to  ensme  potential  conunenters 
understand  the  proposed  changes  and 
can  make  informed  comments.  The 
discussions  will  be  transcribed  and 
verbal  comments  may  be  made  during 
the  meeting.  The  comment  period  closes 
on  August  7, 1996. 

DATES:  The  meeting  will  be  held  on  June 
12, 1996,  from  8:00  a.m.  to  5:00  p.m. 

ADDRESSES:  Plaza  Ballroom  I  and  11  of 
the  Doubletree  Hotel  Rockville,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852.  Reservations  for  overnight 
accommodations  at  the  Doubletree  Hotel 
may  be  made  at  1-800-222-Tree  or 
(301) 468-1100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loren  L.  Bush,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Reactor 
Regulation,  Washington,  EX]  20555, 
telephone  (301)  415-2944. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  May  1996. 

Loren  L.  Bush,  Jr., 

Senior  Program  Manager,  Safeguards  Branch, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  96-12265  Filed  5-15-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  144 

RIN  1076-AD  28 

The  American  Indian  Trust  Fund 
Management  Reform  Act  of  1994 

AGENCY:  Biueau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Bmnau  of  Indian  Affairs 
proposes  to  establish  a  regulation  to 
implement  Title  II  of  f*ub.  L.  103-412, 
the  American  Indian  Trust  Fimd 
Management  Reform  Act  of  1994  (the 
Act),  which  for  the  first  time,  permits 
American  Indian  Tribes  to  take 
restricted  tribal  funds  out  of  trust  status 
with  the  Department  of  the  Interior 
(DOI).  The  purpose  of  the  Act  is  to 
enable  Trih^  to  manage  the  funds  by 
themselves,  or  with  the  help  of  capable 
commercial  fund  managers.  The 
regulation  affects  tribal  funds  only,  not 
Individual  Indian  Money  (IIM)  funds. 
DATES:  Comments  on  this  Proposed  Rule 
must  be  received  on  or  before  July  15, 
1996. 

ADDRESSES:  Mail  comments  to  Donna 
Erwin,  Director,  Office  of  Trust  Fimds 
Management  (OTFM),  Department  of  the 
Interior,  505  Marquette  Ave.  NW,  Suite 
1000,  Albuquerque,  NM,  87102,  OR 
hand  deliver  them  to  Suite  1000  at  the 
above  address.  Comments  will  be 
available  for  inspection  at  this  address 
from  9:00  a.m.  to  4:00  p.m.  (MDT), 
Monday  through  Friday  beginning 
approximately  30  days  after  publication 
of  this  document  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Weller,  Office  of  Trust  Funds 
Management,  at  the  above  address. 
Telephone  (505)  248-5723,  fax  248- 
5782. 

REQUEST  FOR  COMMENTS:  It  is  the  poUcy 
of  the  Department  of  the  Interior, 
whenever  practical,  to  afford  the  public 
an  opportunity  to  participate  in  the 
ruiemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  this  rule  to  the 
location  identified  in  the  Address 
section  of  this  document.  To  ensure  that 
public  comments  have  maximum  effect 
in  developing  the  final  regulations,  the 


Department  urges  that  each  comment 
clearly  identify  the  specific  section  or 
sections  of  the  regulations  that  the 
comment  addres^  and  that  comments 
be  in  the  same  order  as  the  regulations. 
Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  these  comments  may  also  be 
sent  to  the  Department  representative 
named  in  the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  25  CFR 
Part  144  contains  provisions  which 
affect  240  tribes  with  trust  funds.  These 
tribes  currently  have  approximately  $1.5 
billion  dollars  in  judgments, 
settlements,  aweirds  and  associated 
earnings  held  in  trust  status  by  the 
Department  of  the  Interior.  Key  concepts 
of  the  regulation  are  as  follows:  (1) 
Tribes  wishing  to  withdraw  some  or  all 
of  their  restricted  tribal  funds  under  the 
Act  (not  IIM  funds)  must  present  a  tribal 
resolution  acknowledging  that  when 
funds  leave  the  U.S.  Treasury,  the 
federal  government  has  no  further 
liability  relating  to  those  funds;  (2) 
tribes  must  also  present  a  management 
plan  for  Secretarial  approval,  detailing 
how  the  funds  will  be  managed  once 
they  are  out  of  trust,  including  a 
protection  against  a  significant  loss  of 
principal;  (3)  if  the  funds  are  not 
managed  by  the  tribes,  they  are  to  be 
managed  by  capable  investment 
managers  or  investment  firms  with 
proof  of  liabihty  insiuance;  (4)  tribes 
must  provide  notification  to  tribal 
members  regarding  their  intent  to 
withdraw  funds  finm  trust;  (5)  tribes 
may  retiun  any  or  all  of  their  funds 
withdrawn  imder  this  act,  including  any 
earnings,  to  trust  status;  (6)  tribes  may 
request  technical  assistance  and/or 
grants  from  the  Department  in  order  to 
develop  the  management  plan.  The 
ability  to  take  funds  finm  trust  creates 
new  tribal  opportimities  for  investment 
of  funds  and  for  economic  development; 
therefore,  establishment  of  the 
regulation  has  a  high  priority  in  Indian 
Coxmtry. 

Development  of  the  Regulation 

In  accordance  with  the  Act,  this 
regulation  was  developed  with  the 
active  p>aiticipation  of  tribal 
representatives.  A  Regulatory 
Workgroup  was  established  by  OTFM, 
which  had  tribal  representation,  as  well 
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as  representation  from  the  InterTribal 
Monitoring  Association  (ITMA), 
Departmental  Office  of  the  Solicitor 
(SOL),  and  Bureau  of  Indian  Affairs 
(BIA).  Also  in  furtherance  of  tribal 
participation,  draft  regulations  were 
sent  to  all  tribes  with  trust  funds  in 
August,  1995;  a  formal  presentation  was 
made  by  OTFM  at  a  National  Tribal 
Consultation  in  September,  1995. 
Comments  which  were  incorporated 
from  this  consultation  are  as  follows:  (a) 
A  specific  provision  for  notifying  the 
tribal  membership  of  an  intent  to 
remove  funds  was  included  based  on 
comments  by  the  Delaware  Tribe  of 
Oklahoma;  (b)  the  “certification”  by 
tribe’s  legal  counsel  of  authority  of  tribal 
government  to  withdraw  funds  was 
changed  to  a  requirement  for  a  “legal 
opinion”  to  be  included  in  the 
application  package  based  on  comments 
from  both  the  Hopi  and  Cheyenne  River 
Tribes;  (c)  a  requirement  to  provide  a 
copy  of  audit  or  investment  report  when 
requesting  to  withdraw  additional  funds 
was  included  based  on  comments  from 
the  First  Nations  Development  Institute; 
(d)  a  requirement  for  liability  insurance 
of  tribal  officials  was  added  based  on  a 
suggestion  from  the  Skokomish  Tribe  of 
Washington  State.  Other  changes  were 
made,  such  as  changing  the  approving 
official  to  the  Secretary,  Department  of 
the  Interior,  from  the  Commissioner  of 
Indian  Affairs,  Bureau  of  Indian  Affairs, 
removing  duplicative  language  from  the 
policy  statement;  adding  clarifying 
language  regarding  applicability  of  these 
regulations  to  “proceeds  of  labor” 
funds;  and  requiring  tribes  to  submit 
copies  of  applicable  distribution  plans 
or  settlement  acts  when  making 
application  to  withdraw  funds.  The 
regulation  has  also  been  rewritten  into 
a  “user-friendly”  format. 

Statutory  Authority 

Title  n  of  Pub.  L.  103-412,  the 
American  Indian  Trust  Fund 
Management  Reform  Act  of  1994, 
governs  the  withdrawal  of  tribal  funds 
from  trust  status  within  the  Department 
of  the  Interior.  Specifically,  the 
Secretary  is  authorized  to  approve 
withdrawals  of  funds  based  on  a  Tribal 
Management  Plan.  The  law  states  that 
regulations  do  not  need  to  be  in  place 
for  funds  to  be  withdrawn. 

Procedural  Determinations 

The  Regulatory  Flexibility  Act 

The  E)epartment  has  determined  that 
this  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 


Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  “Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights.” 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  rule  meets  the  applicable  standards 
provided  in  Sections  2  (a)  and  2  (b)  (2) 
of  Executive  Order  12778. 

Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action. 

Paperwork  Reduction  Act  of  1 995 

Section  144.7  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d) ),  the  Department  of 
Interior  has  submitted  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review.  These 
regulations  affect  any  tribe  for  whom  the 
Office  of  Special  Trustee  manages  funds 
in  tribal  trust. 

Information  in  Subpart  B  (Application 
to  Withdraw  Tribal  Funds  from  Trust 
Status)  is  being  collected  to  determine 
the  eligibility  of  applicants,  and  the 
capability  of  tribes  or  their  contractors 
to  manage  and  invest  large  blocks  of 
funds.  This  is  in  accordance  with 
statutory  authority  which  requires  that  a 
tribal  Management  Plan  be  approved  by 
the  Secretary  prior  to  release  of  funds 
from  trust.  This  information  will  be 
collected  once  only  from  each  applicant. 
Annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  342  houm  for 
each  response  for  12  tribal  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  4,104  hours. 

Information  in  Subpart  D  (Application 
foe  Federal  Assistance  and  Budget 
Information — Non-Construction 
Programs)  is  being  collected  to  ^ 

determine  the  eligibility  of  applicants, 
as  well  as  the  level  of  need  for  technical 
assistance  in  order  for  tribes  to  develop 
the  Management  Plans  and  to  complete 
the  application  for  withdrawal  process. 
This  is  in  accordance  with  statutory 


authority  which  requires  the  Secretary 
to  provide  technical  assistance  for  tribes 
to  complete  the  required  Management 
Plan.  This  information  will  be  collected 
once  only  firom  each  applicant.  Annual 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  52  hours  for  each 
response  for  12  tribal  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  624  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 

20503;  Attention:  Desk  Officer  for  U.S. 
Department  of  the  Interior. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in: 

Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

Evaluating  the  accuracy  of  the 
Department’s  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
and 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected. 

OMB  is  required  to  make  a  decisiton 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 
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List  of  Subjects  in  25  CFR  Part  144 
Indians,  Indian  tribal  trust  funds, 
Indian  trust  responsibility. 

For  the  reasons  set  out  in  the 
preamble.  Part  144  of  Title  25,  Chapter 
1,  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  added  as  set  forth  below. 

PART  144--AMERICAN  INDIAN  TRUST 
FUND  REFORM  ACT 

Subpart  A — General  Provisions 

Sec. 

144.1  Ihirpose  of  this  regulation. 

144.2  Dehnitions. 

144.3  What  is  the  Department’s  policy  on 
tribal  management  of  trust  funds? 

144.4  May  tribes  exercise  increased 
direction  over  their  trust  funds  and 
retain  the  protections  of  Federal  trust 
status? 

144.5  What  are  the  advantages  and 
disadvantages  of  managing  trust  funds? 

144.6  Do  these  regulations  tell  tribes  how  to 
receive  future  income  directly  rather 
than  having  the  government  continue  to 
collect  it? 

144.7  Information  collection. 

Subpart  B — ^Withdrawing  Tribal  Funds  From 
Trust 

144.10  Who  is  eligible  to  withdraw  their 
tribal  funds  from  trust? 

144.11  What  funds  may  be  withdrawn? 

144.12  What  limitations  and  restrictions 
apply  to  withdrawn  funds? 

144.13  How  does  a  tribe  apply  to  withdraw 
funds? 

144.14  What  must  the  Tribal  Management 
Plan  contain? 

144.15  What  is  the  approval  process  for 
management  plans? 

144.16  What  criteria  will  be  used  in 
evaluating  the  management  plan? 

144.17  What  special  criteria  will  be  used  to 
evaluate  management  plans  for  judgment 
or  settlement  hinds? 

144.18  When  does  the  Department’s  trust 
responsibility  end? 

144.19  How  can  the  plan  be  revised? 

144.20  How  can  a  tribe  withdraw  additional 
funds? 

144.21  How  may  a  tribe  appeal  denials 
under  this  part? 

Subpart  C — Ratuming  Tribal  Funds  to  Trust 

144.30  How  does  a  tribe  notify  the 
Department  if  it  wishes  to  return 
withdrawn  funds  to  Federal  tnist  status? 

144.31  What  part  of  withdrawn  funds  can 
be  returned  to  trust? 

144.32  How  often  can  funds  be  returned? 

144.33  How  can  funds  be  returned? 

144.34  Can  a  tribe  withdraw  redeposited 
funds? 

Subpart  D— Technical  Assistance 

144.40  How  will  the  Department  provide 
technical  assistance  for  tribes? 

144.41  What  types  of  technical  assistance 
are  available? 

144.42  Who  can  provide  technical 
assistance? 

144.43  How  can  a  tribe  apply  for  technical 
assistance? 


144.44  What  action  will  the  Department 
take  on  requests  for  technical  assistance? 
Authority:  25  U.S.C.  4001.  ' 

Subpart  A — General  Provisions 

§  144.1  Purpose  of  this  regulation. 

This  part  describes  the  processes  by 
which  Indian  tribes  can  manage  tribal 
funds  currently  held  in  trust  by  the 
United  States.  It  defines  how  tribes  may 
withdraw  their  funds  from  trust  status; 
how  they  may  return  funds  to  trust;  and 
how  they  may  request  technical 
assistance  or  grants  to  help  prepare 
plans  to  manage  funds  or  to  ensiire  the 
capability  to  manage  those  funds. 

§  144.2  Definitions. 

As  used  in  this  part: 

Act  means  the  American  Indian  Trust 
Fund  Management  Reform  Act  of  1994 
(Pub.  L.  103-412, 108  Stat.  4239,  25 
U.S.C.  4001). 

Agency  Superintendent  means  the 
official  in  charge  of  a  Bureau  of  Indian 
Affairs  Agency. 

Area  Director  means  the  official  in 
charge  of  a  Bureau  of  Indian  Affairs  area 
office. 

Bureau  or  BIA  means  the  Bureau  of 
Indian  Affairs  within  the  Department  of 
the  Interior. 

Department  or  DO/ means  the 
Department  of  the  Interior. 

General  Counsel  means  the  attorney 
for  the  tribe. 

OTFM  means  the  Office  of  Trust 
Funds  Management,  Department  of  the 
Interior. 

Besolution  means  the  formal  manner 
in  which  a  tribal  government  expresses 
its  legislative  will. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  designee. 

Solicitor  means  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 

Special  Trustee  means  the  Special 
Trustee  for  American  Indians  appointed 
under  Title  III  of  the  Act. 

Tribal  Council  means  the  elected  or 
appointed  governing  officials  of  any 
Tribe  which  is  recognized  by  the 
Secretary. 

Tribe  means  any  Indian  Tribe,  Band, 
Nation,  Rancheria,  Pueblo,  Colony  or 
Community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporatiem  as  defined  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  which  is  federally 
recognized  by  the  U.S.  Government  for 
special  programs  and  services  provided 
by  the  Secretary  to  Indians  because  of 
their  status  as  Indians.  For  this  purpose, 
it  also  means  two  or  more  tribes  joined 
for  any  purpose,  the  joint  assets  of 
which  include  funds  held  in  trust  by  the 
Secretary.  An  example  of  this  would  be 


the  KCA  (consisting  of  the  Kiowa, 
Comanche  and  Apache  Tribes). 

Us  means  the  Elepartment  of  the 
Interior,  i.e.,  the  Secretary  of  the  Interior 
or  his/her  designee. 

We  means  the  Department  of  the 
Interior,  i.e.,  the  Secretary  of  the  Interior 
or  his/her  designee. 

§  144.3  What  is  the  Department’s  policy  on 
tribal  management  of  trust  funds? 

(a)  We  will  give  tribes  as  much 
responsibility  as  they  desire  for  the 
management  of  their  tribal  funds  that 
we  ciurently  hold  in  trust. 

(b)  Title  II  of  the  American  Indian 
Trust  Fund  Management  Reform  Act, 
implemented  by  these  regulations,  offers 
tribes  one  approach  for  assuming 
increased  management  of  their  funds 
that  we  now  hold  in  trust  and 
administer.  Under  Title  11,  a  tribe  may 
completely  remove  its  funds  from 
Federal  trust  status  and  manage  them  as 
it  wishes,  subject  to  the  requirements 
and  conditions  in  this  part.  When  a  tribe 
withdraws  its  funds  under  this  part,  it 
may  invest  those  funds  in  equities  or 
other  investment  vehicles  that  are 
statutorily  unavailable  to  us. 

§  144.4  May  tribes  exercise  increased 
direction  over  their  trust  funds  and  retain 
the  protections  of  Federal  trust  status? 

Yes.  The  Tribal  Self-Governance  Act 
(25  U.S.C.  458)  and  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seq.) 
provide  other  options  for  trust  funds 
management.  A  tribe  may  choose  to 
manage  its  trust  funds  under  the 
provisions  of  these  Acts  if  it  wishes. 
These  options  are  covered  in  these 
regulations:  “Indian  Self-Determination 
and  Education  Assistance  Act  Program” 
(  25  CFR  Part  271,  et  seq.)  and  the  “Self- 
Governance  Program”  (25  CFR  Part 
1001). 

§144.5  What  are  the  advantages  and 
disadvantages  of  managing  trust  funds? 

Under  these  other  options,  the  funds 
remain  in  Federal  trust  status  and  the 
tribe  can  exercise  a  range  of  control  ovw 
their  management.  However,  the  tribe 
has  fewer  investment  options  than  it  has 
when  it  withdraws  its  fimds  completely 
from  Trust  status.  If  a  tribe  chooses  to 
keep  its  funds  in  trust  status,  the  tribe 
is  subject  to  the  same  statutory 
investment  restrictions  that  bind  us. 
That  means  that  the  tribe’s  investments 
are  limited  to  bank  deposits  and 
securities  guaranteed  by  the  United 
States.  (See  25  U.S.C  162a  for  specific 
statutory  investment  restrictions). 
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§144.6  Do  these  regulations  tell  tribes 
how  to  receive  future  income  directly  rather 
than  having  the  government  continue  to 
collect  it? 

No.  These  regulations  apply  only  to  ' 
the  withdrawal  of  funds  which  are  in 
trust.  Some  of  these  funds  come  from 
the  sale  or  lease  of  trust  resources.  Even 
if  a  tribe  withdraws  its  funds,  we  will 
collect  and  manage  future  income.  If  a 
tribe  wishes  to  receive  future  income 
directly,  it  should  contact  its  agency  or 
area  office  to  find  out  how  to  do  this. 

§  144.7  information  collection. 

Information  collection  requirements 
contained  in  Subpart  B  of  this  part. 
Withdrawal  of  Tribal  Funds  from  Trust, 
and  Subpart  D  of  this  part.  Technical 
Assistance,  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  as  required  by  44  U.S.C.  3501 
et  seq.  Information  collected  in  §  144.13, 
(How  does  a  tribe  apply  to  withdraw 
funds?)  will  be  used  to  determine  the 
eligibility  of  applicants,  and  the 
capability  of  tribes  or  their  contractors 
to  manage  and  invest  large  blocks  of 
funds.  Information  collected  in  §  144.43, 
(How  can  a  tribe  apply  for  technical 
assistance?)  will  be  used  to  determine 
the  eligibility  of  applicants,  as  well  as 
the  level  of  need  for  technical 
assistance,  in  order  for  tribes  to  develop 
Management  Plans  and  to  complete  the 
application  for  withdrawal  process.  The 
collections  of  information  for  Subpart  B 
and  Subpart  D  of  this  part  will  not  be 
required  until  approved  by  the  Office  of 
Management  and  Budget. 

Subpart  B — ^Withdrawing  Tribai  Funds 
From  Trust 

§144.10  Who  is  eligible  to  withdraw  their 
tribal  funds  from  trust? 

Any  tribe  for  whom  we  manage  funds 
in  trust. 

§144.11  What  funds  may  be  withdrawn? 

A  tribe  may  withdraw  some  or  all 
funds  that  we  hold  in  trust  if  we 
approve  a  plan  that  it  submits  under 
this  part. 

§  1 44.1 2  What  limitations  and  restrictions 
apply  to  withdrawn  funds? 

(a)  A  tribe  may  withdraw  funds 
appropriated  to  satisfy  judgments  of  the 
Indian  Claims  Commission  (ICC)  and 
the  Court  of  Federal  Claims  and  that  we 
hold  under  the  Indian  Judgment  Funds 
Use  and  Distributions  Act  (25  U.S.C. 
1401)  or  another  act  of  Congress  if: 

(1)  The  tribe  uses  the  funds  as 
specified  in  the  previously  approved 
judgment  fund  plan,  and; 

(2)  The  tribe  withdraws  only  funds 
held  for  Indian  tribes  and  does  not 


include  any  funds  held  for  individual 
tribal  members. 

(b)  A  tribe  may  withdraw  funds 
appropriated  to  satisfy  settlement 
agreements  relating  to  certain  tribal 
claims  and  that  we  hold  and  manage  for 
the  tribe  pursuant  to  an  act  of  Congress 
if: 

(1)  The  tribe  uses  the  funds  as 
specified  in  the  previously  approved 
settlement  act  plan; 

(2)  The  tribe  withdraws  only  funds 
held  for  Indian  tribes  and  does  not 
include  any  funds  held  for  individual 
tribal  members;  and 

(3)  It  is  determined  that  there  is  no 
provision  in  the  act  or  settlement 
agreement  requiring  that  the  ftfnds 
remain  in  trust  to  implement  the  act  or 
agreement  that  cannot  be  waived. 

(c)  Tribal  funds  commonly  known  as 
“Proceeds  of  Labor”  funds,  usually 
income  to  trust  resources,  are  generally 
withdrawn  under  normal  tribal 
budgeting  procedures,  but  may  also  be 
withdrawn  from  trust  under  this  part. 
These  funds  may  be  returned  to  trust 
under  the  provisions  of  Subpart  C  of 
this  part. 

§144.13  How  does  a  tribe  apply  to 
withdraw  funds? 

The  tribe  must  submit  foiu"  copies  of 
its  application  and  the  attachments 
listed  below  to:  Director,  Office  of  Trust 
Funds  Management,  Department  of  the 
Interior,  505  Marquette  NW,  Suite  1000, 
Albuquerque,  NM  87102.  We  will  notify 
the  tribe  if  the  application  is  incomplete 
and  will  help  the  tribe  complete  the 
application  if  requested.  When  we 
determine  that  the  application  is 
complete,  we  will  send  copies  to  the 
appropriate  agency  superintendent  and 
Mea  director,  the  Special  Trustee  and 
the  Solicitor.  Each  application  package 
must  contain  the  items  listed  below. 

(a)  Proof  that  the  tribe  has  notified  its 
members  of  its  intent  to  remove  funds 
from  trust  and  that,  when  the  request  is 
approved,  the  tribe  and  not  the  United 
States  Government  will  be  liable  for 
funds  management.  Notification  must  be 
by  the  method(s)  that  the  tribe 
customarily  uses  to  notify  its  members 
of  significant  tribal  actions.  The 
notification  must  identify  the  specific 
funds  to  be  withdrawn. 

(b)  A  tribal  resolution  that: 

(1)  Expressly  authorizes  the 
withdrawal  of  the  funds  and  indicates 
the  (approximate)  dollar  amount  of  the 
funds  to  be  withdrawn; 

(2)  Expressly  acknowledges  that  the 
funds,  once  withdrawn  in  accordance 
with  the  Act,  will  no  longer  be  held  in 
trust  status  by  the  United  States,  and 
that  we  have  no  further  liability  or 
responsibility  for  the  funds;  and 


L 


(3)  Acknowledges  that: 

(i)  Neither  we  nor  the  tribe  necessarily 
accept  the  account  balances  at  the  time 
of  withdrawal  as  accurate;  and 

(ii)  Neither  we  nor  the  tribe  have 
waived  any  rights  regarding  the 
balances,  including  the  right  to  seek 
compensation  for  incorrect  balances. 

(c)  A  copy  of  a  formal  agreement 
between  the  tribe  and  the  manager  of 
the  funds  to  be  withdrawn,  in  which  the 
manager  agrees  to: 

(1)  Comply  with  the  terms  of  the  plan 
we  approve  under  §  144.15  and  make 
only  those  changes  that  conform  to 
revision  procedures  in  the  approved 
plan  and  the  requirements  of  §  144.19; 
and 

(2)  Transfer  funds  to  the  tribe  or 
another  manager  only  after  receiving  a 
valid  tribal  resolution  calling  for  this 
transfer  and  proof  that  the  tribe  has 
notified  its  members  of  intent  to  transfer 
the  funds.  The  resolution  must  clearly 
state  that: 

(i)  The  funds  are  being  withdrawn  to 
be  reinvested  by  the  tribe  in  a  manner 
consistent  with  the  goals  and  strategies 
of  the  approved  plan;  and 

(ii)  The  fund  managers  will  continue 
to  follow  any  previously  approved 
distribution  plan  conditions. 

(d)  A  legal  opinion  by  the  tribe’s 
attorney  or  its  general  counsel  that: 

(1)  The  resolution  referred  to  in 
paragraph  (b)  of  this  section  was 
enacted  under  procedures  established 
by  the  tribe’s  organic  documents  or  oral 
tradition; 

(2)  The  tribal  governing  body  has  the 
legal  authority  to  withdraw  funds  from 
trust  status  and  that  the  withdrawal 
does  not  require  a  referendum  vote  or 
other  procedure  beyond  a  tribal  council 
resolution;  and 

(3)  If  the  funds  to  be  withdrawn  are 
judgment  or  settlement  funds,  that  the 
tribe’s  plan  for  managing  the  funds 
meets  the  requirements  of  any 
applicable  judgment  fund  use  and 
distribution  plan  or  settlement  act. 

(e)  The  results  of  a  tribal  referendum, 
if  one  was  held. 

(f)  If  the  funds  to  be  withdrawn  are 
judgment  or  settlement  funds,  a  copy  of 
the  act  and/or  plan  that  sets  out  the 
conditions  for  the  uses  of  the  funds  or 
income  from  them. 

(g)  A  management  plan  as  provided 
for  in  §  144.14. 

§144.14  What  must  the  Tribal 
Management  Plan  contain? 

The  Tribal  Management  Plan  required 
by  §  144.13  must  include  each  of  the 
following. 

(a)  Tribal  investment  goals  and  the 
strategy  for  achieving  them. 
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(b)  A  description  of  the  protection 
against  the  substantial  loss  of  principal, 
as  set  forth  in  §  144.16. 

(c)  A  copy  of  the  tribe’s  ordinances 
and  procedures  for  managing  or 
overseeing  the  management  of  the  funds 
to  be  withdrawn.  These  must  include 
adequate  protections  against  fraud, 
abuse,  and  violations  of  the 
management  plan. 

(d)  A  description  of  the  tribe’s 
previous  experience  managing  or 
overseeing  the  management  of  invested 
funds.  This  should  include  factual  data 
of  past  performance  of  tribally-managed 
funds  (i.e.,  audited  reports)  and  the 
identity  and  qualifications  of  the  tribe’s 
investment  officer. 

(e)  A  description  of  the  capability  of 
all  of  the  individuals  or  investment 
institutions  that  will  be  involved  in 
managing  and  investing  the  funds  for 
the  tribe.  Provide  copies  of  state  or 
federal  security  applications  for  account 
executive(s). 

(1)  Investment  entities  named  must 
submit; 

(1)  Ownership  information  (including 
Central  Registry  Depository  (CRD) 
numbers); 

(ii)  Asset  size  and  capitalization; 

(iii)  Assets  under  management; 

(iv)  Performance  statistics  on 
managed  accounts  for  the  past  5  years; 
and 

(v)  Any  adverse  actions  by  licensing 
and/or  regulatory  bodies  within  the  past 
5  years. 

(2)  In  addition,  we  may  ask  about: 

(i)  Soft  dolleir  arrangements; 

(ii)  Affiliation  with  broker  dealers, 
banks,  insurance  and/or  investment 
companies; 

(iii)  Research  done  in  house; 

(iv)  Recent  changes  in  active  portfolio 
managers;  and 

(v)  Any  other  information  necessary 
to  make  an  adequate  evaluation  of  the 
proposed  plan. 

(^  A  description  of  how  the  plan  will 
ensure  that  the  fund  manager  will 
comply  with  any  conditions  established 
in  judgment  fund  plans  or  settlement 
acts. 

(g)  Proof  of  liability  insurance  of  tbe 
investment  firm. 

(h)  Proof  of  liability  insurance  that 
protects  against  fraud  for  those  Tribal 
Council  members  with  authority  to 
disburse  funds.  In  many  tribes  the 
chairperson,  and  the  comptroller  and/or 
the  tribal.treasurer,  for  example,  would 
be  the  positions  having  this  authority. 

(i)  A  plan  for  custodianship  of 
investment  securities  that  includes: 

(1)  Name  of  persons  in  the  tribe  who 
can  direct  the  custodian; 

(2)  Name  of  the  custodian; 

(3)  Copy  of  intended  custodian 
agreement; 


(4)  Size  of  custodian  operation; 

(5)  Disclosure  of  any  security  lending 
provisions;  and 

(6)  Insurance  coverage. 

(j)  A  tribal  council  agreement  to 
provide  an  annual  audit  and  report  on 
performance  of  withdrawn  funds  to  the 
tribal  membership,  with  a  copy  to: 

Office  of  the  Special  Trustee  for 
American  Indians,  Department  of  the 
Interior.  MS-5140, 1849  C  Street  NW, 
Washington,  DC  20240.  This  agreement 
must  include: 

(1)  A  statement  that  the  copy  to  the 
Special  Trustee  is  for  information  only, 
and  infers  no  liability  on  our  part 
regarding  tbe  audit  results,  nor  does  it 
infer  a  requirement  for  us  to  take  any 
action  whatsoever;  and 

(2)  A  description  of  the  steps 
(including  audit  performance  and 
reporting)  the  tribe  will  take  to  ensure 
its  membership  that  the  tribe  is 
continuing  to  comply  with  the  terms  of 
the  plan  submitted  and  approved 
pursuant  to'  judgment  fund  limitations 
(if  any)  and/or  the  terms  of  the  Act. 

(k)  llie  proposed  date  for  transfer  of 
funds. 

(l)  A  statement  as  to  whether  the  tribe 
chooses  to  receive  the  withdrawal  as  a 
cash  balance  transfer,  as  a  transfer  of 
marketable  investments  that  we  own  for 
the  tribe,  or  as  a  combination  of  the  two. 

(1)  A  cash  balance  transfer  may 
require  us  to  sell  bonds,  notes,  or  other 
investments  that  we  purchased  when 
investing  the  tribe’s  monies. 

(2)  We  cannot  transfer  non-marketable 
securities  to  a  tribe.  We  can  only 
purchase  and  hold  them  and  must  sell 
them  back  to  the  U.S.  Treasury. 

(3)  If  we  sell  a  tribe’s  security  at  a  loss 
(i.e.,  when  market  value  is  less  than 
book  value  or  carrying  value)  we  will 
first  notify  the  tribe.  The  tribe  must 
instruct  us  to  proceed  with  the  sale  and 
must  agree  not  to  hold  us  responsible 
for  the  loss  before  we  will  make  the  sale. 

(4)  If  the  tribe  asks  us  to  transfer 
marketable  securities,  upon  proper 
instructions  from  the  new  tribal 
custodian,  we  will  order  our  custodian 
to  physically  transfer  the  proper 
security  to  the  new  custodian  on  the 
agreed  upon  date. 

(m)  Agreement  that  judgment  award 
funds  will  have  segregated  accounts. 

(n)  A  description  of  the  procedures  for 
amending  or  revising  the  plan. 

§  144.15  What  is  the  approval  process  for 
management  plans? 

The  Secretary  will  approve  or 
disapprove  each  management  plan, 
based  in  part  upon  our 
recommendation. 

(a)  We  will  determine  the 
completeness  of  the  application. 


provide  for  adequate  professional 
review  of  the  application  and  the 
management  plan,  and  provide 
technical  assistance  as  necessary  to 
make  an  application  complete. 

(b)  We  will  coordinate  with  area 
directors  in  confirming  authority  of 
tribal  governments  to  make  requests, 
and  in  providing  technical  assistance. 

(c)  We  will  approve  or  disapprove  a 
request  within  90  calendar  days  of 
receiving  a  completed  application.  This 
90-day  period  does  not  include  time 
that  we  spend  awaiting  a  response  from 
the  tribe  for  additional  information  that 
we  have  requested.  All  determinations 
will  be  in  writing,  and  all  responses  will 
be  by  certified  mail. 

(d)  If  we  find  that  a  plan  does  not 
meet  the  criteria  in  §  144.16,  we  will 
notify  the  tribe  of  shortcomings  of  the 
request,  and  allow  the  tribe  to  respond 
before  recommending  formal 
disapproval. 

(e)  Before  final  approval,  we  will 
reach  agreement  with  the  tribe  on  how 
many  days  after  final  approval  we  will 
transfer  the  funds.  We  will  transfer  the 
funds  as  soon  after  fina'l  approval  as  the 
tribe  or  manager  is  ready  to  receive 
them,  unless  we  need  additional  time  to 
sell  existing  instruments. 

§144.16  What  criteria  will  be  used  In 
evaluating  the  management  plan? 

Each  plan  must  be  approved  by  the 
appropriate  tribal  governing  body,  and 
must  be  accompanied  by  a  resolution 
approving  the  plan.  The  plan  must  be 
reasonable  in  light  of  the  trust 
responsibility  and  the  principles  of 
Indian  self-determination,  and  other 
appropriate  factors,  including,  but  not 
limited  to,  the  factors  listed  below: 

(a)  We  will  evaluate  the  individuals  or 
entities  that  will  manage  the  funds  to  be 
withdrawn,  or  that  will  advise  the  tribe 
on  investing  the  funds  to  be  withdrawn 
in  order  to  determine  if  they  have  the 
capability  and  experience  to  manage  the 
funds.  Among  the  elements  we  will 
evaluate  are;  the  number  of  years  in 
business,  the  performance  record  for 
funds  management,  and  the  ability  to 
compensate  the  tribe  if  the  entity  is 
found  liable  for  failing  to  comply  with 
the  tribe’s  management  plan  (i.e..  its 
assets,  bonding,  and  insurance). 

(b)  We  will  review  the  tribe’s 
experience  in  managing  investments. 

We  will.compare  this  experience  to  the 
complexity  of  the  proposed 
management  plan  to  determine  whether 
the  tribe  has  the  experience  to  manage 
its  proposed  plan  or  whether  it  should 
begin  with  a  less  complex  approach. 

(c)  We  will  evaluate  the  tribe’s 
internal  audit  and  control  systems  for 
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overseeing  or  monitoring  its  investment 
activity. 

(d)  We  will  evaluate  the  adequacy  of 
protection  against  substantial  loss  of 
principal.  Our  determination  will 
include  a  thorough  evaluation  of  the 
tribe’s  investment  plan  including: 

(1)  The  goals  and  objectives; 

(2)  The  proposed  uses  of  the  fund  in 
order  to  meet  business  objectives; 

(3)  The  size  and  diversity  of  the 
investment  portfolio  (for  example,  the 
class  of  stocks  and  the  mixture  of  types 
of  investments); 

(4)  The  financial  condition  of  the 
tribe; 

(5)  The  inherent  riskiness  of  the 
proposed  investments;  and 

(6)  The  tribe’s  projected  need  and 
proposed  timeframes  to  draw  down  the 
funds  being  invested  or  the  income  from 
them. 

(e)  We  will  determine  the  likelihood 
that  the  plan  will  be  followed.  We  will 
base  this  determination  on  the  contents 
of  the  agreement  between  the  tribe  and 
the  fund  manager  and  other  appropriate 
factors. 

§  144.17  What  special  criteria  will  be  used 
to  evaluate  management  plans  for  Judgment 
or  settlement  funds? 

For  judgment  or  settlement  funds,  in 
addition  to  the  criteria  in  §  144.16,  we 
will  determine  if  the  plan  adequately 
provides  for  compliance  with  any 
conditions,  uses  of  funds,  or  other 
requirements  established  by  the 
appropriate  judgment  fund  plan  or 
settlement  act. 

§  144.18  When  does  the  Department’s 
trust  responsibility  end? 

Our  trust  responsibility  for  funds 
withdrawn  under  this  part  ends  on  the 
date  that  the  funds  are  withdrawn. 
However  at  the  time  of  withdrawal 
neither  we  nor  the  tribe  may  be  deemed 
to  have  accepted  the  account  balance  at 
the  time  of  withdrawal  as  accurate,  or 
waived  any  rights  regarding  the  balance 
and  our  ability  to  seek  compensation. 

§  144.19  How  can  the  plan  be  revised? 

Once  a  tribe  has  withdrawn  its  funds, 
the  tribe  may  revise  its  plan  without  our 
approval.  All  revisions  should  conform 
to  the  procedures  outlined  in  the 
approved  management  plan.  The  tribe 
should  inform  its  members  of  all 
revisions  to  a  plan  through  normal  tribal 
procedures  before  the  revisions  are 
implemented. 

§  144.20  How  can  a  tribe  withdraw 
additional  funds? 

(a)  If  a  tribe  has  withdrawn  funds 
under  an  approved  tribal  management 
plan  and  wishes  to  withdraw  additional 
funds  that  will  be  managed  under  the 


same  plan,  it  need  not  submit  a 
complete  new  application.  The  tribe 
must; 

(1)  notify  us  of  the  additional  amount 
it  intends  to  withdraw  and  whether  the 
funds  to  be  withdrawn  are  in  kind  or 
cash.  (Written  notification  should  be 
provided  to  our  address  in  Section 
144.13); 

(2)  send  us  a  tribal  resolution 
approving  the  new  withdrawal  and 
certifying  that  the  funds  are  being 
withdrawn  subject  to  the  same 
conditions  and  that  they  will  be 
managed  imder  the  plan  in  the  original 
approved  application; 

(3)  send  us  a  copy  of  the  most  recent 
compliance  audit  or  investment  report. 

(b)  After  we  finish  our  review  we  will 
release  the  additional  funds,  unless  the 
compliance  audit  or  investment  report 
indicates  that  the  tribe  is  not  complying 
with  its  management  plan.  In  this  case, 
we  will  not  release  the  additional  funds 
until  the  tribe  demonstrates  that  it  is 
complying  with  the  management  plan. 

§  1 44.21  How  may  a  tribe  appeal  denials 
under  this  part? 

If  we  deny  a  request  or  do  not  approve 
an  application  within  90  days  of  a 
request,  the  tribe  may  address  any 
problems  that  we  identify  and  resubmit 
a  revised  request,  seek  technical 
assistance,  or  appeal  the  denial  under 
43  CFR  Part  4. 

Subpart  C— Returning  Tribal  Funds  to 
Trust 

§  144.30  How  does  a  tribe  notify  the 
department  if  it  wfshes  to  return  withdrawn 
funds  to  Federal  trust  status? 

If  a  tribe  elects  to  return  some  or  all 
of  the  funds  it  has  withdrawn  from 
Federal  trust  status  pursuant  to  this  Act, 
it  must  first  notify  us  in  writing  at  our 
address  in  Section  144.13.  This 
notification  must  provide  a  proposed 
date  for  the  return  of  the  funds,  as  well 
as  the  amount  of  funds  to  be  returned, 
or  actual  securities  to  be  delivered  to  the 
appropriate  custodian. 

§  1 44.31  What  part  of  withdrawn  funds  can 
be  returned  to  trust? 

A  tribe  may  return  all  or  a  portion  of 
the  principal  which  was  removed  from 
trust  under  this  Act  along  with  earnings 
and  profits.  We  will  verify  the  amount 
declared  for  earnings  before  we  accept 
a  return.  We  will  accept  any  amount 
less  than  the  original  principal  amount 
as  a  principal  amount. 

§144.32  How  often  can  funds  be  returned? 

Tribes  may  return  all  or  part  of 
withdrawn  ^nds  no  more  than  twice  a 
year,  beginning  no  sooner  than  6 


months  after  date  of  withdrawal,  except 
with  approval  of  the  Secretary. 

§  1 44.33  How  can  funds  be  returned? 

Funds  may  be  returned  either  as  cash 
or  securities  which  meet  the 
requirements  for  investments  in  25 
U.S.C.  162(a).  Cash  can  be  transferred  to 
the  US  Treasury  by  Electronic  Funds 
Transfers  (EFT),  or  the  Automated 
Clearing  House  (ACH)  process.  Tribes 
must  coordinate  transfer  of  ownership 
in  securities  witli  us  to  ensure  proper 
credit  to  the  tribe.  The  securities  must 
meet  investment  restrictions  contained 
in  25  U.S.C.  162(a). 

§  1 44.34  Can  a  tribe  withdraw  redeposited 
funds? 

Yes,  if  a  tribe  wishes  to  withdraw 
redeposited  funds  from  Federal  trust 
status,  it  must  submit  a  written  request 
to  do  so,  accompanied  by  a  new 
resolution  and  any  revisions  it  wishes  to 
make  in  its  original  management  plan. 

Subpart  D — ^Technical  Assistance 

§  1 44.40  How  will  the  Department  provide 
technical  assistance  for  tribes? 

(a)  We  will  provide  direct  or  contract 
technical  assistance,  in  accordance  with 
appropriations  availability,  to  tribes  for 
developing,  implementing,  and 
managing  Indian  trust  fund  investment 
plans.  We  will  ensure  that  our  legal, 
financial  and  other  expertise  is  made 
fully  available  to  advise  tribes  in 
developing,  implementing,  and 
managing  investment  plans. 

(b)  We  may  award  grants  to  tribes  for 
developing  and  implementing  plans  for 
investing  Indian  tribal  trust  funds. 

(c)  Trioes  may  also  obtain  technical 
assistance  on  their  own. 

§  1 44.41  What  types  of  technical 
assistance  are  available? 

The  types  of  technical  assistance 
include:  investment  planning; 
accounting;  selection  of  investment 
managers;  monitoring  of  investments; 
asset  management;  or  other  assistance 
appropriate  to  support  funds 
withdrawal. 

§  1 44.42  Who  can  provide  technical 
assistance? 

A  sample  of  competent  providers 
includes  any  of  the  following  entities 
with  the  appropriate  skills  and 
capabilities:  available  DOI  or  BIA  staff; 
intertribal  organizations;  public 
agencies;  and  contracted  private 
investment  firms. 

§144.43  How  can  a  tribe  apply  for 
technical  assistance? 

(a)  Tribes  wishing  technical  assistance 
may  request  it  by  sending  us  a  letter 
along  with  a  tribal  resolution  outlining 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Proposed  Rules 


24737 


the  technical  assistance  required,  tribal 
resources  which  may  be  applied  to  the 
need,  and  suggested  provider,  if  known. 
The  resolution  must  state  clearly  that 
the  assistance  is  needed  for  developing, 
implementing,  or  managing  an 
investment  plan  under  the  provisions  of 
this  authority. 

(b)  Tribes  requesting  funds  for 
technical  assistance  must  send  a 
completed  SF— 424,  APPLICATION  FOR 
FEDERAL  ASSISTANCE,  and  SF-424A, 
BUDGET  INFORMATION,  along  with  a 
tribal  resolution,  detailing  the  assistance 
specifically  requested,  and  the 
suggested  provider  to  our  address  in 
Section  144.13. 

(c)  We  will  make  grants  subject  to 
funds  availability.  We  will  publish  a 
notice  in  the  Federal  Register 
concerning  the  availability  of  funding, 
deadlines  for  grants,  the  application 
process,  and  approval  criteria.  If 
funding  is  limited,  grants  will  be 
awarded  based  on  criteria  that  we  feel 
will  best  meet  the  intent  of  the  Act.  We 
will  consult  with  tribes  in  determining 
annual  criteria.  Unsolicited  grant 
requests  will  not  be  accepted. 

§  144.44  What  action  will  the  Department 
take  on  requests  for  technical  assistance? 

We  will  respond  in  writing  to  all 
requests  for  technical  assistance  and 
grants,  advising  of  decision,  availability 
of  appropriate  expertise  and  funding, 
and  anticipated  delivery  of  the  service. 

Dated;  May  8, 1996. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  96-12143  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4310-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH90-1-7255b;  FRL-5500-6] 

Approval  and  Promulgation  of 
Implementation  Pian;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  conditionally 
approve  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  to  meet  the 
requirements  of  the  USEPA 
transportation  conformity  rule.  The 
Transportation  conformity  SIP  revisions 
enable  the  State  of  Ohio  to  implement 
and  enforce  the  Federal  transportation 
conformity  requirements  at  the  State  or 
local  level. 


DATES:  Comments  on  this  proposed 
action  must  be  received  by  June  17, 
1996. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  USEPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604— 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris  at  (312)  353-8656. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  request  are  available  for 
inspection  at  the  following  address: 
(Please  telephone  Patricia  Morris  at 
(312)  353-8656  before  visiting  the 
Region  5  oflice.)  EPA,  Region  5,  Air  and 
Radiation  Division,  77  West  Jacks9 
Boulevard,  Chicago,  Illinois  60604— 
3590. 

Dated;  April  19, 1996. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc.  96-12358  Filed  5-15-96;  8:45  am) 
BILLING  CODE  6S60-60-P 


40  CFR  Part  52 

[PA  078-40196;  FRL-6467-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  Source- 
Specific  VOC  and  NOx  RACT  and 
Synthetic  Minor  Permit  Conditions, 
and  1990  Baseyear  Emissions  for  One 
Source 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  VOC  and  NOx 
RACT  for  eleven  sources,  federally 
enforceable  conditions  on  three  sources 
to  make  them  synthetic  minor  sources, 
and  approving  the  1990  emissions  for 
one  source  in  the  Pittsburgh  1990 
baseyear  emission  inventory.  This 
action  affects  a  total  of  14  sources.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State’s 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SEP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  the  accompanying  technical 
support  document.  If  no  adverse 


comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  Hnal  rule  will  be  withdrawn  and 
ail  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  adverse  comments  are 
received  that  do  not  pertain  to  all 
documents  subject  to  this  rulemaking 
action,  those  documents  not  affected  by 
the  adverse  comments  will  be  finalized 
in  the  manner  described  here.  Only 
those  documents  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 

DATES:  Comments  must  be  received  in 
writing  by  June  17, 1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
stahl.cynthia@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  submitted  in 
writing  to  the  above  Region  III  address. 

SUPPLEMENTARY  INFORMATION:  See  the 
information,  pertaining  to  this  action 
(VOC  and  NOx  RACT  approval, 
synthetic  minor  approval,  and  approval 
of  1990  emissions  for  one  source  in  the 
Pittsburgh  1990  baseyear  emissions 
inventory)  affecting  14  sources  in 
Pennsylvania,  provided  in  the  Direct 
Final  action  of  the  same  title  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  19, 1996. 

W.T.  Wisniewski, 

Acting  Regional  Administrator,  Region  III. 

[FR  Doc.  96-12356  Filed  5-15-96:  8:45  am) 
BILLING  CODE  8S60-40-P 
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40  CFR  Part  52 

[OR47-11 -7052b:  FRL-6504-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  establishment  of 
transportation  conformity  rules  to 
ensure  that  Federal  actions  conform  to 
the  appropriate  SIP.  The  SIP  revision 
was  submitted  by  the  State  to  satisfy 
certain  Federal  Clean  Air  Act 
requirements.  In  the  Final  Rules  Section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State’s  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  vnthdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  June  17, 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  S{)ecialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 

Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
The  addresses  cure:  EPA,  Region  10, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  WA  98101;  State 
of  Oregon,  Department  of 
Environmental  Quality,  811  S.W.  6th 
Avenue,  Portland,  OR  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Elson,  EPA,  Region  10,  Office  of 
Air  Quality  (OAQ-107),  1200  Sixth 
Avenue,  Seattle,  WA  98101,  (206)  553- 
1463. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 


action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  May  2, 1996. 

Chuck  Clarke, 

Regional  Administrator. 

[FR  Doc.  96-12354  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  S560-fi(M> 


40  CFR  Part  180 

[PP-6E04568/P653;  FRL-5365-3] 

RIN  207D-AB18 

2-Propene>1 -Sulfonic  Acid,  Sodium 
Salt,  Polymer  With  Ethenol  and  Ethenyl 
Acetate;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMaMry:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  2-propene-l-sulfonic  acid,  sodium 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  (CAS  Reg.  No.  107568-10-5) 
when  used  as  an  inert  ingredient 
(binding  agent)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultimal  commodities  after 
harvest,  under  40  CFR  180.1001(c)  and 
applied  to  animals  under  40  CFR 
180.1001(e).  This  proposed  regulation 
was  requested  by  Japan  Technical 
Information  Center  on  behalf  of  Nippon 
Goshei  (U.S.A.)  Co.,  Ltd. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [PP- 
5E04568/P653],  must  be  received  on  or 
before  June  17, 1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  he 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
PP-5E04568/P653.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 


filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  ail 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi-om  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dr.  Bipin  Gandhi,  Registration 
Support  Branch,  Registration  Division 
(7505W),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
munber:  2800  Crystal  Drive,  North 
Tower,  6th  Floor,  Arlington,  VA  22202, 
(703)  308-8380,  e-mail: 
gandhi.bipin@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Japan 
Technical  Information  Center,  775 
South  23rd  Street,  Arlington,  VA  22202, 
submitted  pesticide  petition  (PP) 
5E04568  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C.  346 
a(e)),  propose  to  amend  40  CFR  part 
180.1001(c)  and  (e)  by  establishing  an 
exemption  from  the  requirement  of 
tolerance  for  residues  of  2-propeno-l- 
sulfonic  acid,  sodium  salt,  polymer  with 
ethenol  and  ethenyl  acetate  when  used 
as  an  inert  ingredient  (binding  agent)  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest  and  applied 
to  animals.  Inert  ingredients  are  all 
ingredients  that  are  not  active 
ingredients  as  defined  in  40  CFR 
153.125,  and  include,  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  sudi  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
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and  emulsifiers.  The  term  “inert”  is  not 
to  imply  nontoxicity;  the  ingredient  may 
or  may  not  be  chemically  active.  The 
data  submitted  in  the  petition  emd  other 
relevant  material  have  been  evaluated. 

As  part  of  the  EPA  policy  statement  on 
inert  ingredients  published  in  the 
Federal  Register  of  April  22, 1987  (52 
FR 13305),  the  Agency  set  forth  a  list  of 
studies  which  would  generally  be  used 
to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  ft’om 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for  2-propene-l- 
sulfonic  acid,  sodium  salt,  polymer  with 
ethenol  and  ethenyl  acetate  will  need  to 
be  submitted.  The  rationale  for  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
“polymers,”  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
imreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  pol)miers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer’s  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  ^e  criteria  noted 
above  will  present  minimal  or  no  risk. 
2-Propene-l-sulfonic  add,  sodium  salt, 
polymer  with  ethenol  and  ethenyl 
acetate  conforms  to  the  definition  of  a 
polymer  given  in  40  CFR  723.250(b)  and 
meets  the  following  criteria  that  are 
used  to  identify  low  risk  polymers: 

1.  2-Propene-l-sulfonic  acid,  sodium 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  is  not  a  cationic  polymer,  nor  is 
it  reasonably  emticipated  to  become  a 
cationic  polymer  in  a  natvual  aquatic 
environment. 

2.  2-Propene-l-sulfonic  add,  sodium 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  oxygen,  sulfur  and 
sodium. 

3.  2-Propene-l-sulfonic  acid,  sodium 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  does  not  contain  as  an  integral 
part  of  its  composition,  except  as 
impiuities,  any  elements  other  than 
those  listed  in  40  CFR  723.250(d)(2)(ii). 


4.  2-Propene-l-sulfonic  add,  sodimn 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  is  not  designed,  nor  is  it 
reasonably  antidpated  to  substantially 
degrade,  decompose  or  depolymerize. 

5.  2-Propene-l-sulfonic  add,  sodimn 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  is  not  manufadured  or  imported 
from  monomers  and/or  other  readants 
that  are  not  already  included  on  the 
TSCA  Chemical  Substance  Inventory  or 
manufadured  imder  an  applicable 
TSCA  section  5  exemption. 

6.  2-Propene-l-sulfonic  add,  sodiiun 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  is  not  a  water  absorbing 
polymer. 

7.  The  minimum  nmnber-average 
molecular  weight  of  2-propene-l- 
sulfonic  acid,  sodium  salt,  polymer  with 
ethenol  and  ethenyl  acetate  is  listed  as 
6,000  to  12,000  daltons.  Substances 
with  molqcular  weights  greater  than  400 
generally  are  not  absorb^  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intad  gastrointestinal  (GI)  track. 
Chemicals  not  absorbed  through  the 
skin  or  Cl  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

8.  2-Propene-l-sulfonic  acid,  sodimn 
salt,  polymer  with  ethenol  and  ethenyl 
acetate  has  a  number  average  molecular 
weight  of  6,000  to  12,000  daltons  and 
contains  an  oligomer  content  of  less 
than  2  percent  below,  molecular  weight 
(MW)  500  and  less  than  5  percent  MW 
1000. 

Based  on  the  above  information  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pestidde,  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  docmnent  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
number,  [PP-5E04568/P6531.  AU 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Pfrogram  Resources 
Branch,  at  the  address  given  above,  from 


8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP- 
5E04568/P653]  (including  comment.*; 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 

1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well ^  the  public 
version,  as  described  above  will  be  kept 
in  papier  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  papier  form 
as  they  are  received  and  will  be  placed 
in  the  papier  copies  of  the  official 
rulemaking  record  which  also  will 
include  all  comments  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  papier  record  maintained  at 
the  address  in  the  “ADDRESSES”  at  the 
beginning  of  this  document. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estahlishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impiact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Pesticides  and  jiests. 
Processed  foods,  Repiorting  and 
recordkeeping  requirements. 
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Dated:  May  7, 1996. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

adding  alphabetically  the  inert 
ingredient,  to  read  as  follows: 

§  180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

2.  In  §  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  eunended  by 

***** 

(c)  *  *  * 

Inert  Ingredient 

Limits 

Uses 

*  *  •  *  • 

2-Propene-1 -sulfonic  acid,  sodium  salt,  polymer  with  ethenol  and 
ethenyl  acetate,  number  average  molecular  weight  (in  amu) 

6,000  - 12,000. 

•  *  *  *  * 

•  * 

Birxling  Agent 

(e)  *  *  * 

Inert  Ingredient 

.  Limits 

Uses 

2-Propene-1 -sulfonic  acid,  sodium  salt,  polymer  with  ethenol  and 
ethenyl  acetate,  number  average  molecular  weight  (in  amu) 

6,000  -  12,000. 

Binding  Agent 

• 

*  *  *  * 

* 

* 

(FR  Doc.  96-12195  Filed  5-15-96;  8:45  amj 
BH.UNQ  CODE  6660-60-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

42CFRPart84 

National  Institute  for  Occupational 
Safety  smd  Health  (NIOSH);  Meeting 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
HHS. 

ACTION:  Public  meetings  and  request  for 
comments. 

SUMMARY:  This  document  is  to  request 
public  comments  in  preparation  of 
rulemaking  to  revise  current  NIOSH 
procedures  fm  certifying  respiratory 
devices  used  to  protect  workers  in 
hazardous  envircmments.  NIOSH  is 
seeking  public  comments  on  issues  of 
privatization  and  fees  related  to  possible 
changes  in  its  administration  of 
respirator  certification,  and  comments 
on  establishing  priorities  for  future 
rulemaking.  NIOSH  will  hold  three 
public  meetings  in  June  1996  to  discuss 
these  issues  and  will  consider  all 
comments  provided  in  response  to  this 
notice. 


DATES:  The  meetings  are  scheduled  as 
follows: 

1.  Jime  6, 1996,  9:00  a.m.  to  5:00  p.m., 
Washington,  D.C. 

2.  Jime  7, 1996,  9:00  a.m.  to  5:00  p.m., 
Washington,  D.C. 

3.  Jime  8, 1996,  9:00  a.m.  to  5:00  p.m., 
Northglenn,  Colorado 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Washington — ^Holiday  Inn  Capitol 
(Columbia  Room),  550  C  Street  SW., 
Washington,  DC  20024 

2.  Washington — ^Holiday  Inn  Capitol 
(Coliunbia  Room),  550  C  Street  SW., 
Washington,  DC  20024 

[Open  to  the  public,  limited  only  by 
the  space  available. 

The  meeting  room  accomodates 
approximately  150  people.] 

3.  Northglenn — ^Holiday  Inn  Denver 
Northglenn  (Pikes  Peak  Room),  10 
East  120th  Avenue,  Northglenn, 
Colorado  80233 

[Open  to  the  pubUc,  limited  only  hy 
the  space  available. 

The  meeting  room  accommodates 
approximately  200  people.] 

Comments  should  be  mailed  to  the 
NIOSH  Docket  Office,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Coliunbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  513/533-8450,  fax  513/533- 
8285.  Comments  may  also  be  submitted 
by  e-mail  to: 

DMM2@NIOSDTl.EM.CDC.GOV.  E-mail 


attachments  should  be  formatted  as 
WordPerfect  4.2,  5.0,  5.1/5.2,  6.0/6.1,  or 
ASCII  files.  Requests  to  participate  in 
the  public  meeting  should  be  mailed  to 
the  NIOSH  Docket  Officer,  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Metzler  or  Roland  Berry 
Ann,  NIOSH,  1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505- 
2888,  telephone  304/285-5907. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Pub.  L.  91-173,  as 
amended  by  Pub.  L.  95—164),  NIOSH 
and  the  Mine  Safety  and  Health 
Administration  are  mandated  to 
approve  respirators  used  for  worker 
protection.  In  June  1995,  NIOSH 
published  a  final  rule  (42  CFR  part  84), 
beginning  a  stepwise  m  “modular” 
approach  to  updating  the  respirator 
certification  process  and  requirements. 
The  1995  final  rule  transferred  the 
existing  standards  for  respirator 
certification  from  the  labor  section  to 
the  health  section  of  federal  regulations 
to  expedite  NIOSH  rulemaking  to 
improve  these  standards.  Concurrently, 
the  final  rule  revised  existing  standards 
for  certifying  the  most  commonly  used 
respirators,  air-purifying  respirators 
used  to  filter  out  toxic  particulates. 
NIOSH  had  identified  these  revisions  as 
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the  highest  priority  for  improving  the 
protection  of  workers  using  respirators. 

II.  Public  Meetings 
NIOSH  will  convene  two  public 
meetings  to  obtain  comments  horn 
interested  parties  on  priorities  for 
updating  respirator  certification 
standards  and  other  issues  addressed  in 
this  notice. 

The  tentative  agenda  of  the  meetings 
includes  a  brief  summary  by  NIOSH  of 
plans  for  rulemaking  and  a  review  of  the 
issues  outlined  in  this  notice.  This  will 
be  followed  by  presentations  by  the 
public.  Participants  will  be  given  fifteen 
minutes  to  present  comments. 
Participants  may  comment  on  the  issues 
addressed  by  this  notice  as  well  as  other 
concerns  related  to  respirator 
certification. 

Any  interested  person  may,  consistent 
with  the  orderly  conduct  of  the  meeting, 
record  or  otherwise  make  a  transcript  of 
the  meeting.  Each  participant  may 
submit  relevant  written  information, 
data,  or  views  for  inclusion  in  the 
record  of  the  meeting.  Any  person  who 
desires  to  submit  an  advance  written 
statement  may  file  it  with  the  NIOSH 
Docket  Office.  A  participant  may  be 
accompanied  by  a  reasonable  number  of 
additional  persons,  space  ptermitting. 

All  interested  persons  are  encouraged 
to  submit  written  comments  to  assure 
receipt  on  or  before  the  close  of  business 
August  16, 1996,  and  to  advise  the 
NIOSH  Docket  Office  by  close  of 
business  May  24, 1996,  of  their  intent  to 
participate  in  the  informal  public 
meeting.  All  requests  to  present  at  the 
informal  public  meeting  should  contain 
the  name,  address,  and  telephone 
number,  relevant  business  affiliations  of 
the  presenter,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  NIOSH 
requests  that  oral  presentations  be 
limited  to  15  minutes. 

After  reviewing  the  requests  for 
presentations,  NIOSH  will  notify  each 
presenter  by  mail  or  telephone  of  the 
approximate  time  that  their  oral 
presentation  is  scheduled  to  begin.  If  a 
participant  is  not  present  when  his  or 
her  presentation  is  scheduled  to  begin, 
the  remaining  participants  will  be  heard 
in  order.  At  the  conclusion  of  the 
meeting,  an  attempt  will  be  made  to 
allow  presentations  by  any  scheduled 
participants  who  missed  ^eir  assigned 
times.  Attendees  who  wish  to  speak  but 
did  not  submit  a  request  for  the 
opportunity  to  make  presentations  may 
be  given  this  opportunity  at  the 
conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 

The  record  of  the  informal  public 
meetings  will  consist  of  the  meeting 


schedule  and  any  written  comments 
submitted  at  the  meetings  or  in  response 
to  the  meetings.  The  meetings  will  be 
video  taped  for  the  record.  In  addition, 
an  administrative  record  will  be 
established  including  a  record  of  the 
informal  public  meetings  and  all 
comments  received  in  response  to  this 
notice.  The  administrative  record  will 
be  made  available  for  viewing  and 
copying  in  the  NIOSH  Docket  Office.  All 
requests  for  any  portion  of  the 
administrative  record  must  be  submitted 
in  writing. 

III.  Matters  To  Be  Discussed 
A.  Priority  of  Technical  Modules 
1.  Background 

On  May  24, 1994,  NIOSH  published  a 
Notice  of  Proposed  Rulemaking  (50  FR 
26580)  which  led  to  promulgation  of  the 
current  respirator  certification  standards 
at  42  CFR  Part  84.  This  proposal 
introduced  the  modular  approach  to 
rulemaking  NIOSH  has  adopted  and 
listed  anticipated  subjects  and  a 
sequence  for  future  rulemaking.  These 
subjects  (in  proposed  priority  order) 
were:  assigned  protection  factors, 
administrative  program  (application 
submittal  and  processing,  fee  structure, 
etc.),  quality  assurance  requirements, 
gas  and  vapor  requirements  (including 
maximum  use  concentrations),  positive 
pressure  self  contained  breathing 
apparatus  requirements,  and  simulated 
workplace  protection  factor  test.  In 
response  to  that  notice,  NIOSH  received 
numerous  suggestions  for  additional 
module  subjects,  such  as  powered  air- 
purifying  respirators,  smoke  masks,  fit 
testing,  supplied  air  respirators,  gas 
masks,  and  combination  respirators. 
Many  commenters  also  recommended  a 
priority  order  for  the  sequence  of 
rulemaking.  However,  opinions  on 
priorities  were  diverse  and  few 
commenters  included  a  rationale  to 
support  their  suggested  priorities. 

None  of  the  commenters  indicated 
specific  changes  needed  to  improve 
current  standards.  One  commonality 
among  suggestions  was  that  they  all 
referred  to  the  need  to  improve 
individual  respirator  classes  (e.g.,  gas 
and  vapor,  powered  air  purifying,  self 
contained,  etc.).  However,  component 
specific  upgrades  that  are  applicable 
across  respirator  classes  (e.g.,  head 
harness,  facepiece,  breathing  hose,  etc.) 
are  also  possible  in  the  modular 
approach. 

2.  Issues  for  Comment 
Specifically,  NIOSH  is  seeking 
comments  on  the  following  issues  for 
prioritizing  the  development  of 
modules: 


Issue  1.  Diverse  criteria  may  be 
considered  to  establish  priorities  for 
improving  respirator  certification 
standards. 

These  include  standard  public  health 
criteria  such  as  the  number  of  persons 
(workers)  affected,  the  seriousness  of 
hazards  or  problems  that  would  be 
addressed,  and  the  extent  to  which 
changes  would  improve  protection. 
Other  criteria  that  also  may  have  an 
important  influence  on  worker 
protection  include,  opportunity  for  cost 
savings  (reducing  costs  for 
manufacturers  and  purchasers  of 
respirators)  and  the  expediency  by 
which  a  change  can  be  implemented 
(e.g.,  the  existence  of  adoptable 
consensus  standards). 

(iXWhat  criteria  should  be  used  to 
rank  the  priority  of  each  module? 

Issue  2.  NIOSH  will  be  developing  a 
complete,  ranked  fisting  of  priorities  for 
rulemaking,  including  justification  for 
the  ranking. 

(1)  In  general  terms,  what  changes  to 
current  respirator  certification 
requirements  are  needed  in  the  modules 
identified  in  this  notice? 

(2)  Are  there  any  subject  areas  for 
improving  current  certification 
requirements  that  are  not  identified  in 
this  notice  that  should  be  considered  in 
the  prioritizing  process?  If  so,  please 
include  an  explanation  of  the 
importance  of  the  subject  and  describe 
in  general  terms  the  changes  needed  in 
current  requirements. 

(3)  How  should  the  modules  be 
ranked,  and  why?  Please  provide 
criteria  and  data  or  reasoning  used  to 
determine  ranking. 

(2)  Are  there  existing  national  or 
international  standards  that  could  be 
adopted  by  NIOSH  to  replace  current 
certification  requirements  pertaining  to 
a  given  module?  Please  provide  a 
rationale  and  indicate  any  inadequacies 
of  the  suggested  standard. 

(3)  How  would  potential  changes  to 
current  requirements  achieved  through 
a  proposed  module  affect  public  health? 

(4)  Which  industries  and  how  many 
workers  would  be  affected  by  potential 
changes  achieved  through  a  proposed 
module? 

(5)  What  would  be  the  technical 
feasibility  of  sugwsted  changes? 

(6)  What  would  be  the  economic 
impact  to  respirator  manufacturers, 
purchasers,  and  users  resulting  firom  the 
suggested  changes? 

(7)  What  other  factors  relate  to  the 
priority  ranking  of  the  proposed 
module? 

Issue  3.  NIOSH  will  inform  the 
respirator  community  of  regulatory 
priorities  to  allow  research  and 
planning  to  be  coordinated  with  the 
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development  of  new  standards. 

However,  these  priorities  may  change  as 
new  needs  are  identified.  NIOSH  can 
readily  notify  respirator  manufacturers 
directly  about  these  changes. 

(1)  How  should  NIOSH  notify 
respirator  purchasers  and  users  of 
revised  priorities? 

B.  Administrative/Quality  Assurance 
Module 

1.  Background 

NIOSH  certification  requirements  (42 
CFR  Part  84)  contain  application 
procedures  and  technical  requirements 
for  respirators.  NIOSH  currently  te.sts 
and  evaluates  a  product  for  a  fee  paid 
by  the  applicant.  Pretesting  is  required 
by  the  manufacturers.  Drawings  and 
specifications  submitted  with  the 
application  are  evaluated  to  ensure  that 
applicable  technical  requirements  of  42 
CFR  Part  84  are  met.  This  includes 
evaluation  of  the  manufacturer’s  quality 
control  plan. 

Manufacturers  must  assure  that 
approved  respirators  continue  to 
conform  to  the  specifications  and  design 
approved  by  NIOSH.  Any  proposed 
change  to  the  documentation  must  be 
submitted  prior  to  implementation  of 
the  change.  If  NIOSH  approves  the 
change,  it  issues  an  extension  of 
certification  for  the  modified  product. 
Manufacturers  are  authorized  to  mark 
the  product  to  identify  its  certification 
status.  The  introduction  of  new 
performance  standards  for  particulate 
filters  in  the  NIOSH  certification 
requirements  promulgated  in  June  1995 
increased  competition,  caused  the 
development  of  new  technologies,  and 
resulted  in  new  uses  for  respirators.  All 
of  these  factors  have  resulted  in  a 
dramatic  increase  in  the  volume  of 
respirator  certification  applications 
submitted  to  NIOSH.  This  increased 
volume  of  application  continues 
unabated  eight  months  later  and  is 
overwhelming  NIOSH  resources  to 
process  applications.  The  number  of 
applications  awaiting  processing  (the 
working  inventory),  and  the  length  of 
processing  time  are  both  increasing, 
despite  an  accelerated  rate  of 
processing. 

All  of  the  manufacturers  who  hold 
NIOSH  certifications  under  Part  11  will 
apply  for  certification  under  Part  84.  To 
date,  approximately  one-third  of  these 
manufacturers  have  applied  for 
certification  under  Part  84.  In  addition, 
many  manufacturers  that  have  already 
received  certifications  under  Part  84 
have  informed  NIOSH  that  their  volume 
of  applications  will  continue  at  an 
increased  level  for  the  next  18  to  24 
months.  NIOSH  anticipates  similar 


increases  in  the  volume  of  applications 
with  the  promulgation  of  additional 
modules  to  improve  certification 
requirements. 

The  long-term  prospect  of  high 
demand  for  processing  applications  is 
leading  NIOSH  to  investigate 
alternatives  to  expedite  certification. 

The  current  application  process,  which 
is  largely  based  on  practices  established 
in  the  early  1900’s  by  the  U.S.  Bureau 
of  Mines,  cannot  expeditiously  respond 
to  the  volume  of  applications  associated 
with  periodic  improvements  to  the 
standards. 

In  response  tathis  situation,  NIOSH 
is  considering  adopting  new 
administrative  and  quality  assurance 
procedures  that  will  enable  the  Institute 
to  use  private  sector  resources.  A 
primary  concern  in  investigating  this 
option  is  safeguarding  the  integrity  and 
public  credibility  of  the  certification 
process.  NIOSH  may  consider  adopting 
national  and  international  standards 
(e.g.,  ISO-9000,  Nationally  Recognized 
Testing  Laboratories  (NRTL),  etc.)  where 
feasible,  to  provide  oversight  for  the 
certification  process. 

2.  Issues  for  Comment 

Specifically,  NIOSH  is  seeking 
comments  on  the  following  issues  for 
the  development  of  this  module: 

Issue  1.  Independent  laboratories 
should  be  capable  of  performing  routine 
testing  required  for  respirator 
certification.  Transferring  this  testing  to 
private  laboratories  would  enable 
NIOSH  to  focus  on  aspects  of  the 
certification  program  other  than  pre¬ 
certification  evaluation.  Newly  available 
resoiuces  could  be  used  for 
investigation  of  complaints  about 
certified  respirators  and  development  of 
testing  procedures  and  new  standards 
for  improving  the  certification 
standards.  However,  NIOSH  must 
ultimately  be  able  to  ensure  the  integrity 
of  the  program. 

(1)  Are  private  sector  testing 
laboratories  capable  of  conducting  the 
respirator  testing  currently  performed 
by  NIOSH? 

(2)  What  qualification  requirements 
(e.g.,  certification  by  National  Voluntary 
Lab  Accreditation  Program  (NVLAP), 
American  National  Standards  Institute 
(ANSI),  NRTL,  etc.)  should  NIOSH 
require  of  private  laboratories  who 
perform  certification  and  product  audit 
testing  under  NIOSH  guidance? 

(3)  Should  NIOSH  assign  the  testing 
of  a  manufacturer’s  respirators  to 
laboratories  approved  by  NIOSH  or 
should  the  manufacturer  be  permitted  to 
use  the  laboratory  of  choice  among 
approved  laboratories? 


(4)  What  type  of  monitoring  should 
NIOSH  perform  to  assure  that  private  • 
sector  laboratories  continue  to  provide 
quality  service? 

Issue  2.  Quality  auditors  with 
international  certification  are  authorized 
to  conduct  audits  for  International 
Organization  of  Standardization  (ISO) 
certification.  The  auditors  could 
conduct  audits  of  manufacturers  for 
NIOSH  concurrently  with  audits 
required  for  ISO.  Combining  these 
audits  could  result  in  fewer 
interruptions  for  the  manufacturer  and 
lower  inspector  costs.  NIOSH  oversight 
of  these  auditors  can  ensure  that  audit 
quality  is  comparable  to  that  which  has 
been  provided  by  NIOSH  employees. 

By  primarily  examining  auditors, 
rather  than  manufacturing  sites  and 
processes,  NIOSH  would  be  able  to 
enhance  worker  protection.  Use  of 
private  sector  quality  auditors  to 
perform  routine  manufacturing  site 
audits  would  allow  manufacturing  sites 
to  be  audited  more  frequently;  NIOSH 
audits  each  manufacturer  on  the  average 
of  once  every  four  years,  while  ISO 
audits  are  conducted  twice  a  year.  Use 
of  ISO  auditors  would  also  free  up 
NIOSH  resources  to  evaluate  a  potential 
certification  holder’s  quality  control 
system  prior  to  the  production  of  any 
certified  respirators.  This  type  of  audit 
could  be  advantageous  to  both  the 
manufacturer  and  respirator  users, 
reducing  the  potential  for  manufacture 
cmd  distribution  of  deficient  respirators. 

(1)  What  qualification  requirements 
(e.g.,  certification  by  ANSI-Registrar 
Accreditation  Board,  United  Kingdom 
Accreditation  Service,  International 
Auditor  and  Training  Certification 
Association,  etc.)  should  NIOSH  require 
for  the  acceptance  of  independent 
quality  auditors  to  perform 
manufacturing  site  audits  under  NIOSH 
guidance? 

(2)  What  measures  should  NIOSH  use 
to  ensure  the  integrity  of  the  program 
using  private  quality  auditors? 

(3)  What  frequency  of  audits  would  be 
considered  a  minimum  to  provide 
assurance  that  only  quality  products  are 
distributed? 

(4)  Should  manufacturing  sites  be 
audited  prior  to  the  issuance  of  a  NIOSH 
certification? 

Issue  3.  The  fees  and  free  structure  for 
activities  conducted  in  the  certification 
program  are  based  on  the  fee  schedule 
contained  in  42  CFR  Part  84.  This  fee 
schedule  has  not  been  updated  since 
1972,  and  applies  to  only  one  of  the  five 
primary  functions  of  the  NIOSH 
certification  program.  The  fees  are 
assessed  only  for  pre-certification 
technical  evaluations  and  tests.  The 
costs  of  conducting  a  certification 
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program  have  risen  over  the  years,  but 
these  increased  costs  have  not  been 
reflected  in  certiHcation  charges.  The 
fees  charged  for  NIOSH  services  do  not 
recover  the  costs  to  maintain  the 
program.  NIOSH  will  be  updating  the 
fee  schedule  to  reflect  the  actual  costs 
to  maintain  the  program. 

(1)  How  should  certification  fees  be 
structured  and  calculated  to  recoup  the 
cost  of  the  certification  process? 

(2)  Should  manufacturers  be  required 
to  pay  for  manufacturing  site  and 
product  audits? 

(3)  Should  fees  be  collected  by  NIOSH 
for  respirator  complaint  investigations? 

Issue  4.  The  certifications  standards 
currently  limit  NIOSH  to  certify  only 
complete  respirators.  Standards  are  not 
provided  to  evaluate  component  parts 
independently.  There  are  not  provisions 
in  the  current  addressing 
standardization  and  interchangeability 
of  components.  Any  change  to  a 
component  part,  or  a  replacement  part 
that  differs  from  the  original,  can  change 
the  effectiveness  of  a  respirator,  and 
decreased  effectiveness  normally  cannot 
be  detected  by  the  user.  To  ensure  that 
respirators  perform  effectively,  they 
must  be  maintained  as  approved. 
Replacement  parts  are  limited  to  those 
specified  in  the  certification  for  the 
manufacturer’s  assembly  of  the 
respirator.  These  are  the  only 
components  that  have  been  evaluated 
for  effectiveness.  As  a  result,  a  respirator 
user  must  obtain  replacement  parts  and 
service  from  the  respirator’s  original 
manufacturer. 

(1)  Should  NIOSH  allow  replacement 
parts  for  respirators  by  manufacturers 
other  than  the  original  manufacturer  of 
the  respirator? 

(2)  How  should  the  effectiveness  of 
replacement  parts  be  assmed? 

(3)  Would  NIOSH  need  to  adopt  or 
develop  component-specific 
certification  requirements  to  allow 
alternate  suppliers  for  replacement 
parts? 

(4)  Should  NIOSH  consider  certifying 
respirator  components  in  addition  to,  or 
instead  of,  complete  respirator? 

(5)  Do  other  certifying  agencies  or 
standards  organizations  allow  suppliers 
other  than  the  original  manufacturer  to 
provide  replacement  parts  for  certified 
units? 

(6)  If  suppliers  other  than  the  original 
manufacturer  were  permitted  to  provide 
replacement  parts,  how  should  NIOSH 
monitor  these  alternate  suppliers? 

(7)  If  suppliers  other  than  the  original 
manufacturer  were  permitted  to  provide 
replacement  parts,  how  should  NIOSH 
monitor  those  parts? 


(8)  Would  NIOSH  need  to  adopt 
design  specifications  to  ensure  that 
interchangeability  of  parts  is  safe? 

Issue  5.  Products  auditing  is  an 
ongoing  NIOSH  activity  involving  the 
acquisition  of  respirators  to  assure 
compliance  with  NIOSH  certification 
requirements.  These  products  are 
purchased  firom  distributors,  inspected, 
and  tested  to  verify  they  continue  to 
meet  the  NIOSH  certification  criteria. 
This  activity  provides  a  “snapshot”  of 
the  results  of  quality  control,  quality 
assurance,  and  manufacturing  processes 
used  to  produce  the  certified  respirator. 

NIOSH  currently  procures 
approximately  64  respirators  a  year  to 
perform  product  audits.  With  increasing 
budget  constraints  and  the  very  small 
number  of  respirators  that  NIOSH  can 
purchase  each  year,  NIOSH  may  require 
manufacturers  to  supply  respirators 
upon  request  for  prc^uct  audits. 

(1)  What  would  be  the  maximum 
number  of  respirator  per  year,  aside 
from  problem  investigations,  that 
NIOSH  should  request  from  a 
manufacturer,  at  no  charge  to  NIOSH? 

(2)  How  should  NIOSH  acquire 
products  for  audit  (i.e.,  by  voucher, 
reimbursement,  random  selection  by 
NIOSH  at  the  manufacturer  or 
distributor)? 

(3)  Should  manufactvurer  be  charged 
for  these  product  audits,  since  they  are  . 
a  condition  of  certification? 

Issue  6.  The  NIOSH  certification  is 
issued  for  an  unlimited  munber  of  units, 
without  an  expiration  date.  In  the  past, 
some  certified  respirators  have  been 
removed  fitim  production  for  a  period  of 
time,  then  returned  to  production.  Some 
certification  holders  have  even  gone  out 
of  business.  There  is  currently  no 
provision  lor  notification  to  be  given  to 
NIOSH  of  these  events.  Typically, 
NIOSH  becomes  aware  of  these  events 
only  when  attempting  to  purchase  the 
affected  respirator  for  audit,  or  as  a 
result  of  a  field  complaint. 

Consequently,  NIOSH  has  no 
information  for  most  certified 
respirators  on  the  munber  sold,  or 
whether  or  not  they  are  still  in 
production. 

The  NIOSH  certification  is  only 
removed  in  the  event  a  certification 
rescission  proceeding  is  invoked.  Since 
1919,  only  a  couple  of  rescission 
proceedings  have  occurred.  These 
proceedings  are  costly  and  time 
consiuning  to  NIOSH,  the  manufacturers 
and  users. 

NIOSH  is  considering  provisions  that 
will  inform  the  Institute  on  the 
production  of  respirators  under  a 
certification.  These  provisions  could 
limit  the  time  that  a  certification  would 


be  valid  or  require  notification  of 
production  status. 

(1)  Should  the  NIOSH  certification  be 
valid  for  a  limited  time? 

(2)  What  conditions  should  be  met  for 
a  time-limited  NIOSH  certification  to  be 
renewable? 

(3)  What  time  limits  should  be  used 
for  a  NIOSH  certification  and  renewal? 

(4)  Should  certification  holders  be 
required  to  notify  NIOSH  of  changes  in 
production  status  and  the  number  of 
produced  units  when  production  is 
halted? 

(5)  How  would  purchasers  and  users 
be  affected  if  the  certification  of  their 
respirator  expires? 

(6)  Would  an  expired  certification 
benefit  purchasers  and  users  by 
informing  them  that  their  respirator  is 
no  longer  produced? 

(7)  Could  information  on  the  number 
of  respirators  produced  under  a 
certification  be  used  to  benefit 
purchasers  and  users? 

Availability  and  Access  of  Copies: 
Additional  copies  of  this  document  can 
be  obtained  by  calling  the  NIOSH  toll- 
firee  information  number  (1-800-35- 
NIOSH,  option  5,  9  a.m.-4  p.m.  ET);  the 
electronic  bulletin  board  of  the 
Government  Printing  Office,  202/512- 
1387;  and  the  NIOSH  Home  Page  on  the 
World-Wide  Web  (http://www.cdc.gov/ 
niosh/homepage.html). 

Dated:  May  7, 1996. 

Nancy  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-11859  Filed  5-15-96;  8:45  ami 
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[GC  Docket  No.  96-101,  FCC  96-192] 

In  the  Matter  of  Imptementation  of 
Section  34(a)(1)  of  the  Public  Utility 
Holding  Com^ny  Act  of  1935,  as 
Added  by  the  Telecommunications  Act 
of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  of  proposed 
rulemaking  (NPRM)  seeks  comment  on 
proposed  regulations  which  implement 
new  section  34(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935 
(PUHCA),  as  added  by  section  103  of  the 
Telecommunications  Act  of  1996.  Under 
new  section  34,  registered  public  utility 
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holding  companies  may  now  enter  the 
telecommunications  industry  without 
prior  Securities  and  Exchange 
Commission  (“SEC”)  approval  by 
acquiring  or  maintaining  an  interest  in 
an  “exempt  telecommunications 
company”  (“ETC”).  Moreover,  exempt 
public  utility  holding  companies,  by 
owning  nr  acquiring  an  interest  in  an 
etc;  may  now  acquire  a  “safe  harbor” 
from  potential  SEC  regulation  under 
PUHCA  section  3(a).  Section  34(a)(1) 
requires  the  Commission  to  promulgate 
rules  implementing  the  procedure  of 
determining  ETC  status  within  one  year 
of  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996. 

DATES:  Interested  parties  may  file 
comments  on  or  before  June  17, 1996 
and  reply  comments  on  or  before  July  5, 
1996.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  June  17, 
1996.  Written  comments  must  be 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposed  and/ 
or  modified  information  collections  on 
or  before  July  15, 1996. 

ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  the  office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554, 
with  a  copy  to  Lawrence  J.  Spiwak, 
Competition  Division,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street  NW.,  Room  239, 
Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  comments 
on  the  information  collections 
contained  herein  should  be  submitted  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725 
17th  Street  NW.,  Washington,  DC  20503 
or  via  the  Internet  to  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Spiwak,  Competition 
Division,  Office  of  General  Counsel. 
(202)  418-1870.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Dorothy  Conway  at  202-418- 


0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
NPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104—13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Appmval  Number:  None. 

Title':  In  the  Matter  of  Implementation 
of  Section  34(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  by  the  Telecommunications 
Act  of  1996,  Notice  of  Proposed 
Rulemaking. 

Type  of  Review:  New  collection. 

Respondents:  15.  There  are  fifteen 
registered  public  utility  holding 
companies. 

Number  of  Respondents:  15.  We 
anticipate  that  each  registered  public 
utility  holding  company  will  make  at 
least  one  application  annually. 

Estimated  Time  Per  Response:  We 
estimate  that  each  application  will  take 
16  hours  to  prepare.  However,  the 
Commission  estimates  that  respondents 
will  hire  attorneys  to  prepare 
information.  The  time  for  coordinating 
the  submission  is  ten  hours  per 
respondent. 


Total  Annual  Burden:  150  hours. 

Estimated  costs  per  respondent:  We 
estimate  that  the  cost  to  each 
respondent  will  be  approximately 
$3,200,  assuming  16  hours  at  $200/hour 
for  outside  counsel. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  whether  persons  satisfy  the 
statutory  criteria  for  “exempt 
telecommunications  company”  status. 
Without  such  information,  the 
Commission  could  not  determine 
whether  persons  satisfied  the  requisite 
statutory  criteria  and  therefore  fulfill  its 
responsibility  under  section  34(a)(1)  of 
PUHCA,  as  amended. 

I.  Introduction 

1.  This  notice  of  proposed  rulemaking 
(NPRM)  seeks  comment  on  proposed 
regulations  which  implement  new 
section  34(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935 
(PUHCA),  15  U.S.C.  79  et  seq.,  as  added 
by  section  103  of  the 
Telecommunications  Act  of  1996,  Pub. 

L.  No.  104-104, 110  Stat.  56  (1996).^ 
Under  new  section  34,  registered  public 
utility  holding  companies  may  now 
enter  the  telecommunications  industry 
without  prior  Securities  and  Exchange 
Commission  (“SEC”)  approval  by 
acquiring  or  maintaining  an  interest  in 
an  “exempt  telecommunications 
company”  (“ETC”).^  Moreover,  exempt 
public  utility  holding  companies,  by 
owning  or  acquiring  an  interest  in  an 
ETC,  may  now  acquire  a  “safe  harbor” 
from  potential  SEC  regulation  under 
PUHCA  section  3(a).  ^  The  new  law  vests 
the  Commission  with  jurisdiction  to 
determine  whether  a  company  warrants 
ETC  status  based  on  specific  statutory 
criteria. 

2.  As  explained  below,  we  propose  to 
implement  section  34(a)(1)  by  providing 
for  a  simple  procedme  for  ETC 
determination,  under  which  applicants 
briefly  describe  their  planned  activities 
and  certify  that  they  satisfy  the  specific 
statutory  requirements  and  any 
applicable  Commission  regulations.  The 
Commission  believes  that  its 
responsibilities  under  section  34(a)(1) 
are  limited  to  whether  the  applicant 
meets  the  express  statutory  criteria  for 
ETC  status.  Thus,  we  believe  that  an 
ETC  determination  should  not  involve 
an  inquiry  into  the  public  interest 
merits  of  entry  by  the  applicant.  Nor 
would  the  public  interest  or  the  intent 
of  Congress  be  served  if  this  process 
became  a  regulatory  barrier  to 


'  The  Telecommunications  Act  was  enacted  on 
February  8, 1996. 

*  See  PUHCA  section  34(d). 

*  See  PUHCA  section  34(c). 
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significant  new  entry  into  the 
telecommunications  industry. 
Accordingly,  the  proposed  rules  are 
limited  to  the  filing  requirements  and 
procedures  for  persons  seeking  exempt 
telecommunications  company  status.^ 
We  believe  that  this  approach  is  the  best 
mechanism  to  expedite  Congress’s 
policy  to  allow  holding  companies  to 
become  vigorous  competitors  in  the 
telecommunications  industry  in  order  to 
promote  the  public  interest.® 

3.  The  Commission  invites  interested 
parties  to  comment  on  the  matters 
raised  in  the  proposed  rules. 

11.  Background 

4.  PUHCA  was  designed  to  prevent 
financial  abuse  among  public  utility 
holding  companies  and  their  affiliates.® 
PUHCA  accomplished  this  goal  by, 
among  other  things,  restricting  the 
activities  and  investments  that  holding 
companies  are  permitted  to  make 
outside  of  their  core  public  utility 
businesses.  Prior  to  the 
Telecommunications  Act  of  1996,  the 
provisions  of  PUHCA  strongly  deterred 
entry  by  registered  public  utility 
holding  companies  into  the 
telecommunications  industry.^ 
Somewhat  anomalously,  however, 
utilities  that  are  not  public  utility 
holding  companies  have  always  been 
free  to  enter  the  telecommunications 
industry  without  prior  SEC  approval, 
regardless  of  their  size  or  scope. 

5.  Section  103  of  the 
Telecommunications  Act  of  1996,  which 
adds  new  PUHCA  section  34(a)(1),  ends 
this  disparate  treatment  by  allowing 
previously  restricted  holding  companies 
to  enter  telecommunications  industries 
without  prior  SEC  permission  by 
acquiring  or  maintaining  an  interest  in 
an  “exempt  telecommunications 
company.”  Under  section  34(a)(1),  an 
ETC  is  any  person  determined  by  the 
Commission  to  be  engaged  directly  or 
indirectly,  wherever  located,  through 
one  or  more  affiliates  (as  defined  in 
section  2(a)(ll)(B)  of  PUHCA®),  and 
exclusively  in  the  business  of  providing: 

'*The  proposed  rules  would  create  a  new  subpart 
S,  part  1  under  title  47.  chapter  1  of  the  Code  of 
Federal  Regulations. 

*  See  Report  of  the  Committee  on  Conunerce. 
Science  and  Transportation  on  S.  652,  S.  Rep.  No. 
104-23, 104th  Cong.,  1st  Sess.  at  8  (1995)  ("Senate 
Report”). 

®  See  Arcadia,  Ohio  v.  Ohio  Power,  498  U.S.  73, 
87,  111  S.Ct.  415,  423  (1990)  (Stevens,  J. 
concurring)  (citations  omitted). 

’’  See  PUHCA  sections  3(a),  11(b)(1). 

“PUHCA  section  2(a)(ll)(B)  defines  "affiliate”  as 
“any  company  5  per  centum  or  more  of  whoso 
outstanding  voting  securities  are  owned,  controlled, 
or  held  with  power  to  vote,  directly  or  indirectly, 
by  such  specified  company.”  ' 


(A)  telecommunications  services  ®;  (B) 
information  services  (C)  other 
services  or  products  subject  to  the 
jurisdiction  of  the  Commission;  or  (D) 
products  or  services  that  are  related  or 
incidental  to  the  provision  of  a  product 
or  service  described  in  (A),  (B),  or  (C). 

6.  Section  34(a)(1)  provides  that  an 
applicant  who  has  applied  in  good  faith 
for  a  determination  of  ETC  status  is 
deemed  an  ETC  until  the  Commission 
makes  such  a  determination.  Section 
34(a)(1)  requires  the  Commission  to 
render  its  determination  of  whether  a 
person  is  an  ETC  within  60  days  of  the 
receipt  of  an  application.  Section 
34(a)(1)  also  requires  the  Commission  to 
notify  the  Securities  and  Exchange 
Commission  (SEC)  whenever  it 
determines  that  a  person  is  an  ETC. 
Finally,  Section  34(a)(1)  requires  the 
Commission  to  promulgate  rules 
implementing  the  proc^ure  of 
determining  ETC  status  within  one  year 
of  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996. 

7.  By  obtaining  ETC  status,  holding 
companies  can  now  be  vigorous 
competitors  in  the  telecommunications 
industry,  and,  with  such  competition, 
bring  more  benefits  to  consumers." 
Indeed,  Congress  recognized  that 
utilities  in  general  have  experience  in 
telecommunications  operations,  as  these 
companies  already  operate 
telecommunications  systems  for  the 
operation  and  monitoring  of  electric 
generation,  transmission  and 
distribution  for  reliability  purposes.  *2 
Moreover,  Congress  recognized  that 
holding  companies  have  sufficient  size 
and  capital  to  be  effective  competitors  to 
incumbent  telecommunications 
companies.'®  Finally,  Congress  also 
found  that  electric  utilities,  by  entering 
into  telecommunications,  can  provide 
more  efficient  and  more  ecologically- 
sound  energy  service  in  the  form  of 

“See Communications  Act  of  19'34  section  (3)(51), 
as  added  by  the  Telecommunications  Act  of  1996, 
which  provides  that  the  tenn  “telecommunications 
service”  means  the  “offering  of  telecommunications 
for  a  fee  directly  to  the  public,  or  to  such  classes 
of  users  as  to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used  to  transmit 
the  telecommunications  service.” 

'“See Communications  Act  of  1934  section 
(3)(41),  as  added  by  the  Telecommunications  Act  of 
1996,  which  provides  that  the  term  “information 
service”  means  the  “offering  of  a  capability  for 
generating,  acquiring,  storing,  transforming, 
processing,  retrieving,  utilizing,  or  making  available 
information  via  telecommunications,  and  includes 
electronic  publishing,  but  does  not  include  any  use 
of  any  such  capability  for  the  management,  control, 
or  operation  of  a  telephone  system  or  the 
management  of  a  telecommunications  service.” 

'  ‘  See  Senate  Report  at  7-8. 

'I  Id. 

'3  Id. 


“peak-shaving”  and  real-time  energy 
management.''* 

III.  Discussion 

A.  Commission  Responsibiiities 

8.  We  have  previously  held  that  the 
Commission’s  responsibiiities  under 
section  34(a)(1)  do  not  appear  to  extend 
beyond  a  determination  of  whether  an 
applicant  complies  with  the  relatively 
narrow  certification  criteria  enumerated 
above.'®  This  is  evident  not  only  horn 
the  unambiguous  language  of  section 
34(a)(1),  but  from  other  provisions  of 
section  34,  which  preserve  other 
statutory  provisions  where  the  merits  of 
ETC  entry  can  be  evaluated.  For 
example,  section  34(n)  preserves  this 
Commission’s  and  applicable  states’ 
authority  to  regulate  the  activities  of  an 
ETC  under  provisions  of  the 
Communications  Act  of  1934  and  any 
applicable  state  laws.  In  addition, 
section  34(j)  retains  the  jurisdiction  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  and  state 
commissions  to  determine  whether  a 
public  utility  company  may  recover  in 
its  rates  the  costs  of  products  or  services 
purchased  firom  or  sold  to  an  associate 
or  affiliate  company  that  is  an  ETC, 
regardless  of  whether  such  costs  are 
incurred  through  the  direct  or  indirect 
purchase  or  sale  of  products  or  services 
from  the  affiliate  or  associate  company. 
Finally,  section  34(m)  provides  state 
commissions  the  authority  to  conduct 
independent  audits  of  public  utility 
holding  companies  and  their  affiliates. 
We  request  comment  on  whether  our 
existing  interpretation  of  the  scope  of 
our  inquiry  under  section  34(a)(1)  is 
correct. 

B.  Filing  Requirements 

9.  We  note  that  PUHCA  section 
34(a)(1)  is  similar  to  the  “exempt 
wholesale  generator”  paradigm  of 
PUHCA  section  32  which  permits,  inter 
alia,  public  utility  holding  companies  to 
enter  into  the  independent  power 
production  business.'®  FERC,  the  agency 
responsible  for  implementing  PUHCA 
section  32,  interpreted  that  statute  as 
intended  to  give  it  only  narrowly 
circumscribed  authority,  and  therefore 
implemented  a  procedure  whereby  an 
applicant  need  only  briefly  describe  its 
planned  activities  and  certify  that  it 
satisfies  the  requisite  statutory  criteria.''^ 

'Hd. 

'3  See  Entergy  Technology  Company,  (FCC  96- 
163,  released  April  12, 1996)  (Entergy  Technology). 

See  PUHCA  section  32,  as  added  by  section 
711  of  the  Energy  Policy  Act  of  1992. 15  U.S.C.  79z- 
5a. 

'3  See  Filing  and  Ministerial  Procedures  for 
Persons  Seeking  Exempt  Wholesale  Generator 

Cootinued 
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We  believe  that  similar  filing 
requirements  should  be  required  under 
section  34(a)(1). 

10.  Accordingly,  for  the  company  or 
companies  which  are  eligible  companies 
owned  and/or  operated  by  the 
applicant,  the  proposed  rules  would 
first  require  the  applicant  to  provide  a 
brief  description  of  the  planned 
activities  of  the  company  or  companies 
which  are  eligible  companies  owned 
and/or  operated  by  the  applicant. 

Second,  the  proposed  rules  would 
require  a  person  seeking  ETC  status 
(applicant)  to  file  a  sworn  statement,  by 
a  representative  legally  authorized  to 
bind  the  applicant,  attesting  to  any  facts 
or  representations  presented  to 
demonstrate  eligibility  for  ETC  status, 
including  a  representation  that  the 
applicant  is  engaged  directly,  or 
indirectly,  wherever  located,  through 
one  or  more  affiliates  (as  defined  in 
section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935),  and 
exclusively  in  the  business  of  providing: 
(A)  telecommunications  services;  (B) 
information  services;  (C)  other  services 
or  products  subject  to  the  jurisdiction  of 
the  Commission;  or  (D)  products  or 
services  that  are  related  or  incidental  to 
the  provision  of  a  product  or  service 
described  in  (A),  (B),  or  (C).  Finally,  the 
proposed  rules  would  require  an 
applicant  to  provide  a  sworn  statement, 
by  a  representative  legally  authorized  to 
bind  the  applicant,  certifying  that  the 
applicant  satisfies  Part  1,  Subpart  P,  of 
the  Commission’s  regulations,  47  CFR 
1.2001  through  1.2003r,  regarding  the 
Anti-Drug  Abuse  Act  of  1988,  21  U.S.C. 
862.  The  application  would  then  be 
placed  on  public  notice  for  comment  on 
the  adequacy  or  accuracy  of  the 
representations  contained  therein.*®  The 
Commission  would  review  the 
application  and  any  comments  to 
determine  whether  the  application 
meets  the  statutory  requirements  for 
ETC  status.  This  analysis  would  be  the 
extent  of  the  Commission’s  inquiry.  To 
the  extent  parties  believe  that  our 
inquiry  should  either  be  more  expansive 
or  narrow,  we  invite  them  to  comment 
on  this  issue. 

11.  We  also  seek  comment  on  whether 
we  should  adopt  rules  governing 
applications  seeking  ETC  status  filed  by 
different  entities  that  are  affiliates  of  a 
common  holding  company  parent. 

While  the  Act  apparently  contemplates 
that  every  entity  seeking  ETC  status 


Status,  Order  No.  550,  58  FR  8897  (February  18, 
1993);  order  on  reh’g.  Order  No.  550-A,  58  FR 
21250  (April  20. 1993);  see  also  18  CFR  365.1 
through  365.7. 

'*See  Section  III.C. 


must  apply  to  the  Commission,*’  we  see 
no  reason  why  this  should  require 
separate  entities  affiliated  with  the  same 
holding  company  parent  to  seek  ETC 
status  through  separate  applications  and 
proceedings.  Such  a  process  seems 
administratively  wasteful  and 
duplicative.20  Accordingly  we  propose 
to  allow  multiple  entities  seeking  ETC 
status,  which  are  affiliated  with  the 
same  public  utility  holding  company 
parent,  to  seek  a  determination  for  all 
such  entities  through  a  single 
consolidated  application.  In  such  a  case, 
the  application  should  contain  for  each 
affiliate  sufficient  information  as 
required  by  our  rules  to  make  a  separate 
ETC  determination  for  that  affiliate.  We 
seek  comment  on  this  proposal. 

12.  The  proposed  rules  also  require 
applicants  to  serve  a  copy  of  the  ETC 
application  on  the  SEC  and  affected 
State  commissions.  An  affected  State 
commission  is  defined  as  the  State 
commission  of  each  state  in  which  the 
ETC  will  be  located  or  doing  business. 
Although  service  of  applications  on  the 
SEC  and  State  commissions  is  not 
required  by  law,  section  34  of  PUHCA 
specifically  contemplates  a  role  for  the 
SEC  and  State  commissions  insofar  as 
certain  eligible  companies  are 
concerned.  It  also  contemplates  that  the 
SEC  be  aware  of  ETC  determinations. 
The  Commission  sees  no  reason  not  to 
inform  these  agencies  of  pending  ETC 
applications  at  an  early  stage, 
particularly  since  the  copying  and 
mailing  costs  associated  with  serving 
filings  on  the  SEC  and  affected  State 
commissions  will  be  minimal.  We  note 
that  FERC  took  a  similar  approach  in  its 
analogous  rules.2*  We  invite  parties  to 
comment  on  this  proposal. 

C.  Notice  and  Comment 

13.  As  of  April  25, 1995,  the 
Commission  has  received  11 
applications  for  ETC  status,  three  of 
which  have  been  granted.22  While  staff 
placed  these  applications  on  public 
notice  for  comment,  there  is  no 
requirement  in  the  Telecommunications 
Act  that  the  Commission  do  so.  On  the 
other  hand,  neither  is  there  any 
prohibition  on  the  Commission’s 
discretion  to  do  so.  The  proposed  rules 


'’Section  34(a)  provides  that  “No  person  sha)l  be 
deemed  to  be  an  exempt  te)ecommunications 
company  under  this  section  unless  such  person  has 
applied  to  the  (Ck>mmission]  for  a  determination 
under  this  paragraph.” 

20  For  example,  six  affiliates  of  a  single  public 
utility  holding  company  recently  filed  six  separate 
applications  for  determination  of  ETC  status. 

’■See  18  CFR  §365.3. 

“See  CSW Communications.  Inc.,  (FCC  96-152, 
released  April  4, 1996);  Entergy  Technology,  supra 
n.  15;  Entergy  Technology  Holding  Company,  (FCC 
96-162,  released  April  12. 1996). 


would  provide  for  public  notice  and 
comment  on  ETC  applications,  but 
would  limit  consideration  of  any 
submissions  that  might  be  made  in 
response  to  such  public  notices  to  the 
narrow  purpose  of  determining  the 
adequacy  or  accuracy  of  the  certification 
made  to  satisfy  the  statutory  criteria. 
Given  the  limited  focus  of  the 
Commission’s  inquiry  under  section 
34(a)(1),  we  do  not  believe  that  it  would 
be  appropriate  to  allow  persons  to  raise 
issues  that  fall  outside  the  purview  of 
the  statutorily  fixed  determination,  and 
that  go  to  the  public  interest  merits  of 
an  applicant’s  proposed  entry. 
Accordingly,  the  proposed  rules  specify 
that  parties  may  file  comments  on  a 
proposed  application,  but  that  any 
comments  must  be  limited  to  the 
adequacy  and  accuracy  of  the 
representations  contained  therein. 
Comments  on  the  adequacy  of  the 
representations  may  include  whether 
the  application  is  within  the  scope  of 
the  ETC  criteria,  e.g.,  the  extent  to 
which  applicant’s  services  constitute 
telecommunications,  information  or 
related  services.  Applicants  would  then 
have  the  opportunity  to  respond  to  any 
comments  filed.  The  Commission 
requests  comments  on  the  tentative 
conclusion  to  allow  comments,  but  to 
limit  such  comments  to  the  accuracy 
and  adequacy  of  the  representations 
contained  in  the  applications.  We  also 
request  comments  on  the  length  of  the 
time  period  which  should  be  set  for 
such  comments.  ' 

D.  Implementation 

14.  The  proposed  rules  specify  that 
the  Commission  must  act  within  60 
days  of  receipt  of  an  application. 
Applications  that  do  not  meet  the 
requirements  of  the  proposed  rule  set 
forth  in  proposed  1.4002  will  be 
rejected.  Under  the  proposed  rules,  if 
the  Commission  does  not  act  within  60 
days,  the  application  is  deemed  to  have 
been  ^nted. 

15.  Proposed  §  1.4005  requires  the 
Secretary  of  the  Commission  to  notify 
the  SEC  whenever  an  application  for 
ETC  status  is  granted,  as  explicitly 
required  by  section  34(a)(1)  of  PUHCA. 

E.  Change  in  Circumstances 

16.  An  ETC  determination  is  based  on 
the  facts  that  are  presented  to  the 
Commission.  Any  material  variation 
ftnm  those  facts  may  render  an  ETC 
determination  invalid.  Accordingly, 
proposed  section  1.4006  requires  CTCs, 
within  30  days  of  any  material  change 
in  facts  that  may  affect  an  ETC’s 
eligibility  for  ETC  status  under  section 
34(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  to  either:  (a) 
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apply  to  the  Commission  for  a  new 
determination  of  ETC  status;  (b)  file  a 
written  explanation  with  the 
Commission  of  why  the  material  change 
in  facts  does  not  affect  the  ETC’s  status; 
or  (c)  notify  the  Commission  that  it  no 
longer  seeks  to  maintain  ETC  status.  To 
the  extent  persons  other  than  the  ETC 
applicant  inform  the  Commission  of  a 
material  change  of  circumstances,  the 
ETC  will  be  given  the  opportunity  to 
respond  and  the  Commission  will  take 
further  action  as  appropriate.  The 
Commission  requests  comments  on  this 
proposed  rule. 

IV.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

17.  As  required  by  Section  603  of  the 
Regulator}'  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  the 
document.  The  IRFA  is  set  forth  below. 
Written  public  comments  are  requested 
on  the  I^A.  These  comments  must  be 
filed  in  accordance  with  the  same  flling 
deadlines  as  comments  on  the  rest  of  the 
NPRM,  hut  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  the  NPRM,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act.23 

B.  Ex  Parte  Rules — Non-Restricted 
Proceeding 

18.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission’s  rules.^'* 

C.  Comment  Dates 

19.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission’s  rules,  interested  parties 
may  Hie  comments  on  or  before  June  17, 
1996,  and  reply  comments  on  or  before 
July  5, 1996.“  To  file  formally  in  this 
proceeding,  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  an^  supporting  comments.  If 
parties  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  parties  must  file  an  original 
plus  nine  copies.  Parties  should  send 
comments  and  reply  comments  to  Office 


»Pub.  L.  No.  96-354,  94  Stat.  1164,  5  U.S.C.  601 
et  seq.  (1981). 

«See  generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

“See  47  CFR  1.415  and  1.419. 


of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW.  Washington,  D.C.,  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street 
NW.,  Washington,  D.C.  20554. 

D.  Paperwork  Reduction  Act 

20.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  NPRM  in  the  Federal 
Register.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission’s 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

21.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collection  are  due  on  or 
before  June  17, 1996  and  reply 
comments  on  or  before  July  5, 1996. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before  60 
days  after  date  of  publication  in  the 
Federal  Register.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collection  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street  NW.,  Washington, 

DC  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725  - 
17th  Street  NW.,  Washington,  DC  20503 
or  via  the  Internet  to  fain _ ^t@al.eop.gov. 

E.  Legal  Authority 

22.  Authority  for  issuance  of  this 
NPRM  is  contained  in  section  34(a)(1)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  (PUHCA),  as  amended  by 


section  103  of  the  Telecommunications 
Act  of  1996,  Pub.  L.  No.  104-104, 110 
Stat.  56  (1996),  and  sections  4(i).  4(j) 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C. 

§§  154(i),  154(j),  and  303(r). 

F.  Further  Information 

23.  For  further  information 
concerning  this  proceeding,  contact 
Lawrence  J.  Spiwak,  Competition 
Division,  Office  of  General  Counsel  at 
(202)  418-1870. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  die  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  Notice  of  Proposed  Rule  Making 
(NPRM).  Written  public  comments  are 
requested  on  the  IRFA. 

Reason  for  Action:  This  rulemaking 
proceeding  was  initiated  to  secure 
comment  on  proposals  for  establishing 
filing  requirements  and  procedures  for 
implementing  section  34(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  as  amended  by  section 
103  of  the  Telecommunications  Act  of 
1996,  Pub.  L.  No.  104-104, 110  Stat.  56 
(1996),  and  sections  4(i),  4(j)  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303(r). 

Objectives:  The  proposed  rules,  if 
adopted,  would  provide  filing 
requirements  and  procedures  to 
expedite  public  utility  holding  company 
entry  into  the  telecommunications 
industry.  To  achieve  this  goal,  the 
proposed  regulations  require  persons 
seeking  a  determination  of  ETC  status  to 
file  in  good  faith  for  a  determination  by 
the  Commission.  Applicants  would  be 
required  to  file  with  the  Commission  a 
brief  description  of  their  planned 
activities,  and  a  sworn  statement 
attesting  to  any  facts  presented  to 
demonstrate  eligibility  for  ETC  status 
and  attesting  to  any  representation 
otherwise  ofiered  to  demonstrate 
eligibility  for  ETC  status.  Applicants 
would  also  be  required  to  submit  sworn 
statements  certifying  that  they  complied 
with  part  1,  subpart  P,  of  the 
Commission’s  regulations,  47  CFR 
1.2001  through  1.2003,  regarding 
implementation  of  the  Anti-Drug  Abuse 
Act  of  1988,  21  U.S.C.  862.  Finally, 
applicants  would  be  required  to  serve 
copies  of  their  application  with  the  SEC 
and  affected  state  commissions. 

Legal  Basis:  The  proposed  action  is 
authorized  by  section  34(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  as  amended  by  section 
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103  of  the  Telecommunications  Act  of 
1996,  Pub.  L.  No.  104-104, 110  Stat.  56 
(1996),  and  sections  4(i),  4(j)  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j)  and 
303(r). 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements:  Under  the 
proposal  contained  in  the  NPRM,  within 
thirty  days  of  any  change  in  material 
fact  that  may  affect  ETC  status,  persons 
who  receiv^  ETC  status  have  an 
affirmative  duty  to  either:  (a)  apply  to 
the  Commission  for  a  new 
determination  of  ETC  status;  (b)  file  a 
written  explanation  with  the 
Commission  of  why  the  materied  change 
in  facts  does  not  afiect  the  ETC’s  status; 
or  (c)  notify  the  Commission  that  it  no 
longer  seeks  to  maintain  ETC  status. 

Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  These  Rules: 
None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved:  The 
proposed  rules  are  designed  to  provide 
an  expedited  procedural  process  as 
contemplated  in  the  Section  34(a)(1)  of 
PUHCA.  The  proposed  rules  should 
therefore  increase  the  flexibility  of  small 
businesses  with  minimal  administrative, 
burden.  After  evaluating  comments  filed 
in  response  to  the  NPRM,  the 
Commission  will  examine  further  the 
impact  of  all  rule  changes  on  small 
entities  and  set  forth  its  findings  in  the 
Fined  Regulatory  Flexibility  Analysis. 

Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
with  the  Stated  Objectives:  This  NPRM 
solicits  comment  on  a  variety  of 
alternatives.  Any  additional  significant 
alternatives  presented  in  the  comments 
will  also  be  considered. 

IRFA  Comments:  We  request  written 
public  comment  on  the  foregoing  Initial 
Regulatwy  Flexibility  Analysis. 
Comments  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  comment  deadlines  set  forth  in 
this  NPRM. 

List  of  Sul^ecto  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Telecommunications. 

Federal  Cramnunications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  1  of  title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  l—PRACTICE  AND 
PROCEDURE 

The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303,  and 
309(j)  unless  otherwise  noted. 

2.  A  new  subpart  S  is  added  to  part 
1  to  read  as  follows: 

Subpart  S — Exempt  Telecomunications 
Companies 

Sec. 

1.4000  Purpose. 

1.4001  Definitions. 

1.4002  Contents  of  application  and 
procedure  for  filing. 

1.4003  Effect  of  filing. 

1.4004  Commission  action. 

1.4005  Notification  of  Commission  action  to 
the  Securities  and  Exchange 
Commission. 

1.4006  Procedure  for  notifying  Commission 
of  material  change  in  facts. 

1.4007  Comments. 

Subparts — Exempt 
Telecommunications  Companies 

§1.4000  Purpose. 

The  purpose  of  part  1,  subpart  S,  is  to 
implement  section  34(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935, 

15  U.S.C.  79  though  79Z-56  as  added 
by  section  103  of  the 
Telecommimications  Act  of  1996, 

Public  Law  No.  104-104, 110  Stat.  56. 

§1.4001  Definitions. 

(a)  For  the  purpose  of  this  part,  the 
terms  telecommunications  services  and 
information  services  shall  have  the  same 
meanings  as  provided  in  the 
Communications  Act  of  1934,  as 
amended; 

(b)  Commission  shall  be  defined  as 
the  Federal  Commimications 
Commission;  and 

(c)  ETC  shall  be  defined  as  an  exempt 
telecommunications  company. 

§1.4002  Contents  of  application  and 
procedure  for  filing. 

A  person  seeking  status  as  an  exempt 
telecommunications  company 
(applicant)  must  file  with  the 
Conunission  with  respect  to  the 
company  or  companies  which  are 
eligible  companies  owned  and/or 
operated  by  the  applicant,  and  serve  on 
the  Secmrities  and  Exchange 
Commission  and  any  affected  State 
commission,  the  following: 

(a)  A  brief  description  of  the  planned 
activities  of  the  company  or  companies 
which  6ire  or  will  be  eligible  companies 
owned  and/or  operated  by  the 
applicant; 

(b)  A  sworn  statement,  by  a 
representative  legally  authorized  to  bind 
the  applicant,  attesting  to  any  facts  or 


representations  presented  to 
demonstrate  eligibility  for  ETC  status, 
including  a  representation  that  the 
applicant  is  engaged  directly,  or 
indirectly,  wherever  located,  through 
one  or  more  affiliates  (as  defined  in 
section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935),  and 
exclusively  in  the  business  of  providing: 

(1)  Telecommunications  services; 

(2)  Information  services; 

(3)  Other  services  or  products  subject 
to  the  jurisdiction  of  the  Commission;  or 

(4)  Products  or  services  that  are 
related  or  incidental  to  the  provision  of 
a  product  or  service  described  in 
paragraphs  (b)(1),  (2),  or  (3)  of  this 
section;  and 

(c)  A  sworn  statement,  by  a 
representative  legally  authorized  to  bind 
the  applicant,  certifying  that  the 
applicant  satisfies  part  1,  subpeirt  P,  of 
the  Commission’s  regulations,  47  CFR 
1.2001  through  1.2003,  regarding 
implementation  of  the  Anti-Drug  Abuse 
Act  of  1988,  21  U.S.C.  862. 

§1.4003  Effect  of  filing. 

A  person  applying  in  good  faith  for  a 
Commission  determination  of  exempt 
teleconununications  company  status 
will  be  deemed  to  be  an  exempt 
telecommunications  company  firom  the 
date  of  receipt  of  the  application  until 
the  date  of  Commission  action  pursuant 
to  §  1.4004. 

§  1 .4004  Commission  action. 

If  the  Commission  has  not  issued  an 
order  granting  or  denying  an  application 
within  60  days  of  receipt  of  the 
application,  the  application  will  be 
deemed  to  have  been  granted  as  a  matter 
of  law. 

§  1 .4005  Notification  of  Commission  action 
to  the  Securities  and  Exchange 
Commission. 

The  Secretary  of  the  Commission  will 
notify  the  Secvirities  and  Exchange 
Conunission  whenever  a  person  is 
determined  to  be  an  exempt 
telecommimications  company. 

§1.4006  Procedure  for  notifying 
commission  of  material  change  in  facts. 

If  there  is  any  material  change  in  facts 
that  may  affect  an  ETC’s  eligibility  for 
ETC  status  under  section  34(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  the  ETC  must,  within  30  days  of 
the  change  in  fact,  either: 

(a)  Apply  to  the  Commission  for  a 
new  determination  of  ETC  status; 

(b)  File  a  written  explanation  with  the 
Commission  of  why  the  material  change 
in  facts  does  not  affect  the  ETC’s  status; 
or 
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(c)  Notify  the  Commission  that  it  no 
longer  seeks  to  maintain  ETC  status. 

§  1 .4007  Comments. 

(a)  Any  person  wishing  to  be  heard 
concerning  an  application  for  ETC 
status  may  file  comments  with  the 
Commission  within  fifteen  (15)  days 
firom  the  release  date  of  a  public  notice 
regarding  the  application,  or  such  other 
period  of  time  set  by  the  Commission. 
Any  comments  must  be  limited  to  the 
adequacy  or  accuracy  of  the  application. 

(b)  Any  person  who  files  comments 
with  the  Commission  must  also  serve 
copies  of  all  comments  on  the  applicant. 

(c)  An  applicant  has  seven  (7)  days  to 
reply  to  any  comments  filed  regarding 
the  adequacy  and  accuracy  of  its 
application,  or  such  other  period  of  time 
as  set  by  the  Commission.  Such  reply 
shall  be  served  on  the  commenters. 

IFR  Doc.  96-11964  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  S712-41-P 


47CFRPart15 

[ET  Docket  No.  96-102;  FCC  96-193] 

Unlicensed  NII/SUPERNet  Operations 
in  the  5  GHz  Frequency  Range 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  By  this  Notice  of  Proposed 
Rule  Making  {“NPRM”),  the 
Commission  proposes  to  make  available 
350  megahertz  of  spectrum  at  5.15 — 5.35 
GHz  and  5.725-^5.875  GHz  for  use  by  a 
new  category  of  unlicensed  equipment, 
called  NII/SUPERNet  devices.  These 
devices  would  provide  short-range,  high 
speed  wireless  digital  commimications 
on  an  imlicensed  basis.  The 
Commission  anticipates  that  these  Nil/ 
SUPERNet  devices  will  support  the 
creation  of  new  wireless  local  area 
networks  (“LANs”)  and  will  facilitate 
wireless  access  to  the  National 
information  Infrastructmre  (“Nil”).  This 
action  is  in  response  to  petitions  for  rule 
making  filed  by  the  Wireless 
Information  Networks  Forum 
(WINForum)  and  Apple  Computer,  Inc. 
DATES:  Comments  must  be  filed  on  or 
before  July  15, 1996  and  reply 
comments  must  be  filed  on  or  before 
August  14, 1996. 

ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Derenge,  Office  of  Engineering  and 
Technology  (OET),  (202)  418-2451,  or 
Fred  Thomas,  OET,  (202)  418-2449. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  ET  Docket  No. 
96-102,  FCC  96-193,  adopted  April  25, 
1996  and  released  May  6, 1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  TTie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  N.W.,  Room  246, 
or  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  Additionally, 
an  electronic  version  of  the  text  may  be 
obtained  firom  the  World  Wide  Web  at 
the  URL:”http://www.fcc.gov/Bureaus/ 
Engineerin _ ^Technology/Notices/”. 

Summary  of  the  Notice  of  Proposed 
Rule  Making 

1.  The  Commission  proposes  to 
amend  Part  15  of  its  rules  and  to  make 
available  350  megahertz  of  spectrum  at 
5.15—5.35  GHz  and  5.725—5.875  GHz 
for  use  by  a  new  category  of  unlicensed 
equipment,  called  NII/SUPERNet 
devices.  This  amount  of  spectrum 
should  be  sufficient  to  provide  for  a 
number  of  high-speed,  wide-bandwidth, 
unlicensed  operations  in  each 
geographical  area  to  meet  growing 
demand  for  data  LANs.  These  devices 
may  offer  new  opportunities  for 
providing  advanced 
telecommunications  services  to 
educational  institutions,  health  care 
providers,  libraries,  businesses,  and 
other  users.  These  devices  may  thereby 
sijgnificantly  assist  in  meeting  the 
universal  service  goals  and  encouraging 
the  provision  of  advanced 
telecommunications  capabilities  to  ail 
Americans  as  set  forth  in  the 
Telecommunications  Act  of  1996.  This 
action  should  also  foster  the 
development  of  a  broad  range  of  new 
devices  and  services  that  will  stimulate 
economic  development  and  the  growth 
of  new  industries.  The  Commission 
feels  that  additional  studies  of  spectrum 
sharing  between  the  proposed 
unlicensed  operations  and  existing  and 
other  proposed  operations  in  the  5  GHz 
range  would  be  useful  and  requests  that 
interested  parties  address  this  matter  in 
their  comments. 

2.  In  order  to  permit  maximum 
technical  flexibility  in  the  design  and 
operation  of  NII/SUPERNet  devices,  the 
Commission  proposes  that  such  devices 
be  subject  to  the  minimum  technical 
standards  necessary  to  prevent 
interference  to  other  services  and  to 
ensure  that  the  spectrum  is  used 
efficiently.  Specifically,  the  NPRM 


proposes  to  limit  the  peak  equivalent 
isotropically  radiated  power  (EIRP)  for 
NII/SUPERNet  devices  to  — 10  dBW  (0.1 
watt),  which  would  provide  for  typical 
communications  distances  of  50  to  100 
meters.  The  Commission,  however,  does 
not  propose  at  this  time  to  accommodate 
the  higher  power,  longer  range 
(approximately  10-15  kilometer) 
communications  links  sought  by  the 
petitioners  due  to  concerns  that  such 
higher  power  operations  would  pose 
unacceptable  interference  risks  to  other 
services,  such  as  the  fixed  satellite 
service  in  the  5.10-5.25  GHz  band,  and 
would  greatly  limit  the  number  of 
unlicensed  operations  within  a  local 
area.  Nonetheless,  comment  is  solicited 
on  whether  to  permit  such  higher  power 
operation  at  up  to  1  watt  of  transmitter 
output  power  within  the  5.725-5.875 
GHz  band;  whether  to  limit  the 
maximum  antenna  gain;  and  whether 
higher  power  operations  would  be  better 
accommodated  on  a  licensed  basis  in 
this  band  or  in  other  bands  presently  (or 
soon  to  be)  available  for  licensed  use 
(e.g.,  2  GHz,  28  GHz,  38  GHz,  or  above 
40  GHz  ranges). 

3.  Furthermore,  the  NPRM  proposes 
that  all  emissions  occurring  from  Nil/ 
SUPERNet  devices  outside  of  the  5.15- 
5.35  GHz  and  5.725-5.875  GHz  bands  be 
attenuated  by  at  least  50  dB  or  to  the 
radiated  emission  limits  set  forth  in  47 
CFR  §  15.209,  whichever  is  the  lesser 
attenuation.  In  addition,  the  NPRM 
proposes  that  any  emissions  occurring 
in  the  restricted  bands  (see  47  CFR 

§  15.205)  comply  with  the  radiated 
emission  limits  set  forth  in  47  CFR 
§  15.209.  The  Commission  believes  that 
these  out-of-band  emission  limits  will 
provide  sufficient  protection  against 
harmful  interference  to  adjacent  band 
and  harmonically  related  radio 
operations.  Additionally,  the  NPRM 
proposes  to  amend  Section  15.205  to 
delete  the  listing  of  5.15-5.25  GHz  as  a 
restricted  band.  Further,  to  ensure  that 
the  emissions  from  digital  circuitry 
employed  with  the  NII/SUPERNet 
equipment  do  not  cause  harmful 
interference  to  lower  hequency  radio 
operations,  the  NPRM  proposes  to 
require  that  any  such  emissions  below 
1000  MHz  comply  with  the  general  field 
strength  limits  .set  forth  in  Section 
15.209. 

4.  The  NPRM  does  not  at  this  time 
propose  a  channeling  plan,  in  order  to 
provide  flexibility  for  equipment 
designers  to  develop  devices  and 
systems  that  will  meet  a  wide  variety  of 
user  needs.  However,  comment  is 
solicited  on  whether  a  channel 
bandwidth  (e.g.,  25  MHz)  should  be 
established  to  ensure  that  the  spectrum 
will  be  used  efiiciently  and  will  be 
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accessible  to  users  of  NII/SUPERNet 
devices. 

5.  The  NPRM  proposes  a  basic  “listen- 
before-talk”  interim  etiquette  similar  to 
that  established  for  unlicensed  Data-PCS 
devices  in  order  to  expedite  the 
development  and  introduction  of  Nil/ 
SUPEI^et  devices.  However,  the 
Commission  encourages  industry  to 
develop  any  additional  etiquette 
protocols  that  would  increase  spectrum 
efficiency  and  facilitate  equal  access  to 
the  spectrum  by  a  variety  of  devices. 
Specifically,  the  proposed  interim 
etiquette  would  require  unlicensed 
devices:  to  monitor  the  frequencies  they 
will  occupy  to  determine  if  the 
frequencies  are  unused  and  available;  to 
limit  the  maximum  time  unlicensed 
devices  may  transmit  to  10 
milliseconds;  and  to  require  unlicensed 
devices  to  wait  after  ceasing 
transmission  50  microseconds  before 
beginning  to  monitor  again.  Comment  is 
sought  on  whether  these  interim 
standards  would  be  appropriate,  and 
interested  parties  are  invited  to  submit 
alternatives. 

6.  The  NPRM  also  proposes  to 
establish  sharing  criteria  between 
unlicensed  NII/SUPERNet  devices  and 
incumbent  and  proposed  licensed 
operations  in  the  5  GHz  range. 
Specifically,  the  NPRM  proposes  that 
NII/SUPERNet  devices  not  be  deemed  to 
cause  interference  to  licensed  services, 
provided  that  they  operate  in 
accordance  with  die  Commission’s 
technical  rules  and  they  are  located 
indoors  or  employ  an  outdoor  antenna 
that  is  mounted  15  meters  or  less  above 
the  ground.  NII/SUPERNet  devices  with 
outdoor  antennas  higher  than  15  meters 
would  be  required  to  cease  operation  or 
make  some  accommodation,  such  as 
limiting  power,  to  eliminate  any 
harmful  interference  caused  to  a 
licensed  operation.  Finally,  consistent 
with  unlicensed  part  15  operation.  Nil/ 
SUPERNet  devices  must  accept  any 
interference  caused  by  licensed  services. 

Initial  Regulatory  Flexibility  Analysis 

1.  Reason  For  Action:  The 
Commission  finds  that  there  is  a  need 
for  additional  unlicensed  spectrum  for 
intentional  radiators.  This  rule  making 
proceeding  is  initiated  to  obtain 
comment  regarding  proposals  to  make 
spectrum  in  the  5  GHz  band  available 
for  such  purposes  and  to  amend  the  part 
15  rules  to  add  the  technical 
requirements  necessary  to  permit 
sharing  between  the  proposed  new 
unlicensed  devices  and  incumbent 
operations. 

2.  Objective:  The  objective  of  this 
proposal  is  to  provide  adequate 
unlicensed  spectrum  for  wideband 


applications,  and  to  provide  for  the 
technical  rules  necessary  for  spectrum 
sharing  and  efficiency. 

3.  Legal  Basis:  The  proposed  action  is 
authorized  by  sections  4(i),  303(c), 

303(f),  303(g)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i), 
303(c),  303(f),  303(g)  and  303(r).  These 
provisions  authorize  the  Commission  to 
make  such  rules  and  regulations  as  may 
be  necessary  to  encourage  more  effective 
use  of  radio  as  is  in  the  public  interest. 

4.  Description,  Potential  Impact,  and 
Number  of  Small -Entities  Affected:  This 
proposal  may  provide  new 
opportunities  for  radio  manufacturers 
and  suppliers  of  radio  equipment,  some 
of  which  may  be  small  businesses,  to 
develop  and  sell  new  equipment.  The 
Commission  is  unable  to  quantify  other 
potential  effects  on  small  entities.  The 
NPRM  invites  specific  comments  on  this 
point  by  interested  parties. 

5.  Reporting.  Record  Keeping,  and 
Other  Compliance  Requirements:  None. 

6.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  This  Rule: 
None. 

7.  Significant  Alternatives:  If 
promulgated,  this  proposal  will  provide 
additional  unlicensed  spectrum.  The 
Commission  is  unaware  of  other 
alternatives  which  could  provide 
sufficient  spectrum  in  the  immediate 
future.  The  NPRM  solicits  comment  on 
this  point. 

List  of  Subjects  in  47  CFR  Part  15 

Radio, 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

{FR  Doc.  96-12216  Filed  5-15-96;  8:45  am] 
BILLING  CODE  S712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  960503125-6125-01;  i.D. 
040996A] 

RIN  0648-AH03 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands;  Salmon  Donation 
Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  26  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  29  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMPs).  This  rule  would 
authorize  a  voluntary  Salmon  Donation 
Program  (SDP)  for  distribution  of  Pacific 
salmon  taken  as  bycatch  in  the 
groundfish  trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  a 
NMFS-authorized  distributor.  This 
action  would  support  industry 
initiatives  to  reduce  waste  from  discard 
in  the  groundfish  fisheries  by  processing 
salmon  bycatch  for  human 
consumption.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
FMPs  that  govern  the  commercial 
groundfish  fisheries  off  Alaska. 

DATES:  Comments  must  be  received  by 
July  1, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel,  or  delivered  to 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Copies  of 
Amendments  26  and  29  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  amendments  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council,  605  West  4th  Ave.,  Suite  306, 
Anchorage  AK  99510-2252;  telephone: 
907-271—2809.  Send  comments 
regarding  burden  estimates  or  any  other 
aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burdens,  to  NMFS  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503,  Attn: 
NOAA  Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  Gulf  of 
Alaska  (GOA)  and  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  is  managed  by  NMFS  according 
to  the  respective  FMPs  for  the 
groundfish  fisheries  of  the  GOA  and 
BSAI.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801,  et  seq.)  (Magnuson 
Act)  and  are  implemented  by 
regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  parts  672, 
675,  and  676.  General  regulations  that 
also  pertain  to  U.S.  fisheries  are  codified 
at  50  CFR  part  620. 
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This  action  proposes  regulations  to 
implement  Amendment  26  to  the 
Fishery  Management  Plan  for  the 
GroundHsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Amendment  29  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska.  If  approved  by  NMFS, 
these  amendments  would  authorize  the 
distribution  of  Pacific  salmon  taken  as 
bycatch  in  the  groundfish  trawl  fisheries 
off  Alaska  to  economically 
disadvantaged  individuals  by  tax- 
exempt  organizations  through  a  NMFS 
authorized  distributor.  A  description  of, 
and  reasons  for,  the  proposed  measure 
are  presented  below. 

Background 

The  Alaska  groundfish  trawl  fisheries 
result  in  incidental  fishing  mortality  of 
non-groundfish  species.  Often  these 
species  could  be  fully  utilized  in  other 
fisheries  but  must  be  discarded  in  the 
groundfish  fisheries.  Of  particular 
concern  is  the  incidental  fishing 
mortality  of  Pacific  salmon.  During 
1993, 1994,  and  1995  respectively, 
289,284, 141,037,  and  45,934  Pacific 
salmon  were  estimated  to  have  been 
caught  in  the  BSAI  groundfish  fishery; 
105,348,  54,613,  and  79,617  salmon 
were  estimated  to  have  been  caught  in 
the  GOA  grmmdfish  fishery.  Actions 
have  been  taken  to  address  various 
aspects  of  the  salmon  bycatch  problem. 
NMFS  implemented  regulations  to 
require  the  discard  of  salmon  taken  in 
the  BSAI  groundfish  fisheries  to  be 
counted  by  a  NMFS-certified  observer 
(59  FR 18757,  April  20, 1994).  The 
intent  of  this  requirement  is  to  collect 
more  data  on  salmon  bycatch.  In 
addition,  NMFS  issued  three 
experimental  fishing  permits  (EFPs) 
under  regulations  at  §  675.6  to  test  the 
feasibility  of  distributing  salmon 
bycatch  as  food  to  economically 
disadvantaged  individuals  for  purposes 
of  reducing  both  salmon  bycatch  and 
protein  discard  in  the  groimdfish  trawl 
fisheries. 

The  first  EFP  was  issued  on  August 
12, 1993  (58  FR  42947),  and  was 
designed  to  test  the  feasibility  of 
mandatory  retention  of  all  salmon 
caught  incidentally  by  permitted  vessels 
in  three  specified  trawl  fisheries.  The 
objective  of  this  EFP  was  to  reduce  both 
the  bycatch  and  discard  of  salmon  in  the 
groundfish  trawl  fisheries  by  requiring 
participants  to  incur  the  costs  of 
processing  salmon  for  distribution  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations. 

The  second  EFP  issued  by  NMFS 
authorized  voluntary  retention  and 
processing  of  salmon  bycatch  for 
donation  to  charitable  organizations  (59 


FR  39326,  August  2, 1994).  The  purpose 
of  the  second  EFP  was  to  develop 
standards  and  criteria  for  the  voluntary 
retention  of  salmon  under  an  SDP  that 
was  being  considered  by  the  Council. 

The  first  voluntary  retention  EFP 
expired  at  the  end  of  the  1995  pollock 
roe  season  and  the  1995  directed  trawl 
fishery  for  Pacific  cod.  The  third  EFP 
issued  by  NMFS  (60  FR  43587,  August 
22, 1995)  extendi  the  second  EFP  for 
an  additional  year.  The  second 
volimtary  retention  EFP  expires  after  the 
closure  of  the  1996  pollock  roe  season 
and  the  1996  directed  trawl  fishery  for 
Pacific  cod. 

An  Interim  and  a  Final  Report  fi-om 
the  first  EFP  concluded  tliat  a 
mandatory  salmon  retention 
requirement  and  associated  SDP  could 
be  effective  at  reducing  salmon  bycatch 
and  discards.  Results  presented  in  the 
Final  Report  from  the  second  EFP 
indicated  that  a  volimtary  retention  and 
processing  system  and  associated  SDP 
would  be  equally  successful  at  reducing 
salmon  discard  amounts  but  that 
incentives  to  reduce  salmon  bycatch 
would  be  negated  when  the  permit  was 
approved  on  a  voluntary  basis.  A 
summary  of  these  reports  can  be  found 
in  the  EA/RIR  (see  ADDRESSES).  Results 
from  the  third  EFP  are  due  in  May  1996. 

At  its  September  1994  meeting,  the 
Council  approved  Amendments  26  and 
29  that  would  authorize  the 
implementation  of  an  SDP,  pending  the 
availability  of  data  firom  the  voluntary 
EFP  that  would  be  used  to  develop 
regulatory  standards  and  criteria  for  the 
SDP.  The  success  of  these  EFPs 
prompted  the  Coimcil  and  NMFS  to 
propose  regulations  to  authorize  an  SDP 
to  reduce  salmon  discard  in  the 
groundfish  fisheries  off  Alaska. 

Description  of  the  Salmon  Donation 
Program 

The  SDP’s  objective  is  to  distribute 
salmon  taken  as  bycatch  in  the 
groundfish  trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations,  thereby 
r^ucing  waste  from  discards  in  the 
groundfish  trawl  fisheries.  Participants 
in  the  SDP  would  retain  and  process 
salmon  bycatch  for  delivery  to  an 
authorized  distributor  selected  by 
NMFS.  Participation  in  the  SDP  would 
be  voluntary.  Vessels  and  processors 
would  incur  the  costs  of  handling, 
processing,  storing,  and  delivering 
donated  salmon  to  tax-exempt 
organizations. 

Selection  Process  for  Authorized 
Distributors 

The  Director,  Alaska  Region,  NMFS, 
(Regional  Director)  would  select  an 


authorized  distributoifs)  firom  qualified 
applicants,  announce  the  NMFS- 
authorized  distributorfs)  in  the  Federal 
Register,  and  issue  an  SDP  permit  to 
ea^  selected  applicant.  An  SDP  permit 
would  be  effective  for  a  period  of  3 
years  after  announcement  of  the 
authorized  distributor(s)  in  the  Federal 
Register. 

Factors  that  would  be  considered  by 
the  Regional  Director  when  selecting  an 
authorized  distributor  are  listed  in  this 
proposed  rule  at  §  672.28(b)(2).  The 
number  of  authorized  distributors 
selected  by  the  Regional  Director  would 
be  based  on  the  criteria  listed  in  this 
proposed  rule  at  §  672.28(b)(2). 

Responsibilities  of  an  Authorized 
Distributor 

An  authorized  distributor  would  be 
responsible  for  monitoring  the  retention 
and  processing  of  salmon  donated  by 
vessels  imd  processors.  An  authorize 
distributor  also  would  coordinate  the 
processing,  storage,  transportation,  and 
distribution  of  salmon  to  hunger  relief 
agencies,  food  bank  networks,  and  food 
bank  distributors. 

Prior  to  retaining  any  salmon  under 
the  SDP,  the  authorized  distributor 
would  provide  the  Regional  Director 
with  a  list  of  all  participants  in  the  SDP, 
including  a  list  of  all  vessels  and 
processors,  a  list  of  hunger  relief 
agencies,  food  bank  networks,  and  food 
distributors  participating  in  the  SDP, 
and  a  list  of  locations  where  salmon 
must  be  delivered  by  the  vessels  and 
processors.  The  list  of  vessels  and 
processors  provided  by  the  authorized 
distributor  would  include  the  following 
information:  (1)  A  Federal  fisheries 
permit  number  or  Federal  processor 
permit  number,  (2)  the  name  of  the 
owner  or  responsible  operator,  and  (3)  a 
telephone  number  fax  number.  If  an 
authorized  distributor  modifies  the  list 
of  vessels  or  processors  participating  in 
the  SDP  or  changes  delivery  locations, 
the  authorized  distributor  would  be 
required  to  submit  a  revised  list  of 
vessels  and  processors  or  delivery 
locations  to  the  Regional  Director  before 
salmon  bycatch  could  be  retained  by 
any  additional  vessel  or  processor  or 
delivered  to  any  new  delivery  location. 

Reporting  Requirements — 
Documentation  and  Labeling 

Participants  in  the  SDP  would  have  to 
comply  with  new  documentation  and 
labeling  requirements.  All  packages 
would  be  required  to  be  labeled  with  the 
date  of  processing,  the  name  of  the 
processing  facility,  the  contents  and  the 
weight  of  the  salmon  contained  in  the 
package,  and  the  words,  "NMFS 
SALMON  DONATION  PROGRAM— 
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FOR  SALE— PERISHABLE  PRODUCT- 
KEEP  FROZEN”. 

A  processor  retaining  or  receiving 
salmon  under  the  SDP  and  an 
authorized  distributor  would  keep  on 
file  and  make  available  for  inspection  by 
an  authorized  officer  all  documentation 
including  receipt  and  cargo  manifests 
setting  forth  the  origin,  weight,  and 
destination  of  all  salmon.  Such 
documentation  would  be  retained  until 
1  year  after  the  effective  period  of  the 
SDP  permit. 

Responsibilities  of  Participating  Vessels 
and  Professors 

All  donated  salmon  would  be 
required  to  be  processed  so  that  it  is  fit 
for  human  consumption.  All  BSAI 
participants  would  be  required  to 
comply  with  regulations  at  §§  675. 7(p) 
and  675.20(c)  that  would  provide  for  the 
collection  of  biological  samples  and 
scientific  data  by  an  NMFS-certified 
observer  prior  to  processing  salmon 
under  the  SDP.  Participation  in  the  SDP 
would  not  relieve  any  vessel  or 
processor  from  existing  reporting 
requirements. 

Delegation  of  Authority 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated,  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that  the 
FMP  amendments  these  rules  would 
implement  are  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  conunents  received 
during  the  comment  period. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Any  vessel  or  processor  may  participate 
in  a  voluntary  salmon  donation  program 
if  an  NMFS  distributor  is  selected  by  the 
Regional  Director,  and  the  authorized 
distributor  includes  the  vessel  or 
processor  on  the  fist  of  participants 
under  the  SDP  that  is  submitt^  to  the 


Regional  Director.  NMFS  does  not 
anticipate  that  any  vessel  or  processor 
that  qualifies  as  a  small  entity  would 
elect  to  participate  in  the  volimtary 
program  if  the  cost  of  doing  so  reduces 
gross  annual  receipts  by  5  percent  or 
more.  As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piloses  of  E.0. 12866. 

Tnis  proposed  rule  contains  a  new 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
This  collection-of-information 
requirement  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  The  new 
information  requirements  include  an 
application  to  participate  as  an 
authorized  distributor  in  the  SDP, 
docmnentation  requirements  for  the 
authorized  distributor(s)  and  processors 
participating  in  the  SDP,  and  packaging 
requirements  for  vessels  and  processors. 
Public  reporting  burden  for  these 
collections  of  information  are  estimated 
to  average  40  and  0.1  hours  respectively 
for  the  permit  and  packaging 
requirements,  and  40  and  0.25  hoins  per 
year  for  the  docmnentation 
requirements  and  identification 
information.  Send  comments  regarding 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
cxrrrently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated;  May  7, 1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service 

For  the  reasons  set  out  in  the  preamble,  50 
CFR  parts  672  and  675  are  proposed  to  be 
amended  as  follows: 

PART  672— GROUNDFiSH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.7,  paragraph  (r)  is  added  to 
read  as  follows: 

§672.7  Prohibitions. 
***** 


(r)  Retain  or  possess  salmon,  except  as  | 

permitted  imder  the  Salmon  Donation  I 

Program  as  provided  by  §  672.28  of  this 
part,  or  as  authorized  by  other 
applicable  law. 

3.  In  §  672.20,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§672.20  General  limitations. 

***** 

(e)  *  •  *  ^ 

(2)  A  vessel  must  sort  its  catch  as  soon 
as  possible  after  retrieval  of  the  catch 
and  except  to  allow  for  sampling  by  an 
observer  (if  any)  and  except  as 
permitted  to  do  so  imder  ffie  Salmon 
Donation  Program  as  provided  by 
§  672.28,  and  must  return  any  catch  of 
prohibited  species,  or  parts  thereof,  to 
the  sea  immediately  after  sorting 
regardless  of  its  condition.  A  vessel 
must  handle  prohibited  species  to  be 
discarded  in  a  manner  that  minimizes 
additional  injury. 

***** 

4.  Section  §  672.28  is  added  to  read  as 
follows: 

§672.28  Salmon  Donation  Program. 

(a)  Definitions.  For  purposes  of  this 
section: 

Authorized  distributor  means  a  tax- 
exempt  organization  authorized  by 
NMFS  to  coordinate  the  processing, 
storage,  transportation,  and  distribution 
of  sahnon  taken  as  bycatch  in  the 
groundfish  trawl  fisheries  to  tax-^exempt 
hunger  relief  agencies,  food  bank 
networks,  and  food  bank  distributors. 

Food  bank  distributor  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  distributing  food  resources  to 
himger  relief  agencies. 

Food  bank  network  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  coordinating  receipt  and 
delivery  of  food  resources  to  its  member 
food  bank  distributors  or  hunger  relief 
agencies. 

Hunger  relief  agency  means  a  tax- 
exempt  organization  with  the  primary 
purpose  of  feeding  economically 
disadvantaged  individuals  fi*ee  of 
charge. 

SDP  means  the  Salmon  Donation 
Program  established  imder  this  section. 

SDP  permit  means  a  permit  issued  by 
NMFS  to  an  applicant  who  qualifies  as 
an  authorized  distributor  for  purposes  of 
the  SDP. 

Tax-exempt  Organization  means  an 
organization  that  received  a 
determination  letter  from  the  Internal 
Revenue  Service  recognizing  tax 
exemption  under  26  CFR  part  1 
(§§1.501  to  1.640). 

(b)  Authorized  distributors — (1) 

Application.  An  applicant  seeking  to 
become  an  authorized  distributor  must 
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provide  the  Regional  Director  with 
following  information: 

(i)  Proof  of  the  applicant’s  tax-exempt 
status. 

(ii)  A  description  of  the  arrangements 
for  processing,  shipping,  storing,  and 
transporting  donated  salmon  and  an 
estimate  of  the  associated  costs. 

(iii)  A  statement  describing  the 
applicant’s  expertise  in  providing  for 
the  disUdbution  of  food  product  from 
remote  Alaskan  locations  to  hunger 
relief  agencies,  food  bank  networks,  or 
food  hank  distributors,  including 
arrangements  for  transportation, 
distribution  costs,  and  product  quality 
control. 

(iv)  Documentation  of  support  from 
cold  storage  and  transportation 
facilities. 

(v)  A  proposed  operating  budget  that 
is  adequate  to  ensure  that  salmon 
donated  under  this  program  will  be 
distributed  to  hunger  relief  agencies, 
food  bank  networks,  or  food  bank 
distributors  and  that  the  salmon  will  be 
maintained  in  a  manner  6t  for  human 
consumption. 

(vi)  Proof  of  the  applicant’s  ability  to 
obtain  and  maintain  adequate  funding 
for  the  distribution  of  salmon  under  the 
SDP. 

(vii)  A  copy  of  the  applicant’s  articles 
of  incorporation  and  bylaws  showing 
that  the  purpose  of  the  applicant 
includes  providing  food  resources  to 
hunger  relief  agencies,  food  bank 
networks,  or  food  bank  distributors. 

(viii)  Proof  of  the  applicant’s  ability  to 
take  full  responsibility  for  the 
documentation  and  disposition  of 
salmon  received  under  the  SDP, 
including  sufficient  liability  insurance 
to  cover  public  interests  relating  to  the 
quality  of  sahnon  distributed  for  human 
consumption. 

(ix)  Quality  control  criteria  to  be 
followed  by  vessels,  processors,  hunger 
relief  agencies,  food  bank  networks,  and 
food  bank  distributors. 

(x)  The  number  of  vessels  and 
processors  that  the  applicant  is  capable 
of  administering  effectively. 

(xi)  A  list  of  all  vessels  and 
processors,  food  bank  networks  and 
food  bank  distributors  participating  in 
the  SDP.  The  list  of  vessels  and 
processors  must  include: 

(A)  The  vessel’s  or  processor’s  Federal 
fisheries  permit  number  or  Federal 
processor  permit  number. 

(B)  the  name  of  the  vessel  owner  or 
responsible  operator  or  the  name  of  the 
owner  or  plant  manager  of  the 
processor. 

(C)  the  vessel’s  or  processor’s 
telephone  number  and  fax  number. 


(D)  the  signature  of  the  vessel  owner 
or  responsible  operator  or  the  owner  or 
plant  manager  of  the  processor. 

(xii)  A  signed  statement  from  the  • 
applicant  and  all  persons  listed  under 
paragraph  (b)(l)(xi)  of  this  section  who 
would  conduct- activities  pursuant  to  the 
SDP  permit  waiving  any  and  all  claims 
against  the  United  States  and  its  agents 
and  employees  for  any  liability  for 
personal  injury,  death,  sickness,  damage 
to  property  directly  or  indirectly  due  to 
activities  conducted  under  the  SDP. 

(xiii)  A  list  of  locations  where  salmon 
must  be  delivered  by  participating 
vessels  and  processors. 

(2)  Selection.  The  Regional  Director 
may  select  one  or  more  authorized 
distributors  under  the  SDP  based  on  the 
information  submitted  by  applicants 
under  paragraph  (b)(1)  of  this  section. 
The  number  of  authorized  distributors 
selected  by  the  Regional  Director  will  be 
based  on  ^e  following  criteria: 

(i)  The  number  and  qualifications  of 
applicants  for  SDP  permits. 

(ii)  The  number  of  harvesters  and  the 
quantity  of  salmon  that  applicants  can 
effectively  administer. 

(iii)  The  anticipated  level  of  salmon 
bycatch  based  on  the  salmon  bycatch 
from  previous  years. 

(iv)  The  potential  number  of  vessels 
and  processors  participating  in  the 
groundfish  trawl  fisheries. 

(3)  SDP  Permit,  (i)  After  review  of 
qualified  applicants,  the  Regional 
Director  will  announce  the  selection  of 
authorized  distributor(s)  in  the  Federal 
Register  and  will  issue  SDP  permit(s). 

(ii)  The  Regional  Director  may  impose 
additional  terms  and  conditions  on  an 
SDP  permit  consistent  with  the 
objectives  of  the  SDP. 

(iii)  An  SDP  permit  may  be 
suspended,  modified,  or  revoked  for 
noncompliance  with  terms  and 
conditions  specified  in  the  permit  or  for 
a  violation  of  this  section  or  other 
regulations  in  this  part  or  part  675. 

(iv)  An  SDP  permit  remains  in  effect 
for  a  3-year  period  after  the  selection 
notice  is  published  in  the  Federal 
Register  unless  suspended  or  revoked. 
An  SDP  may  not  be  transferred.  An  SDP 
permit  issued  to  an  authorized 
distributor  may  be  renewed  following 
the  application  procedures  in  this 
section. 

(v)  If  the  authorized  distributor 
modifies  any  information  on  the  SDP 
permit  application  submitted  under 

(b)(l)(x)  or  (b)(l)(xii)  of  this  section,  the 
authorized  distributor  must  submit  a 
modified  list  of  participants  or  a 
modified  list  of  delivery  locations  to  the 
Regional  Director. 

(c)  Reporting  and  Recordkeeping 
Requirements.  (1)  A  vessel  or  processor 


retaining  salmon  under  the  SDP  must 
comply  with  all  applicable 
recordkeeping  and  reporting 
requirements.  A  vessel  or  processor 
participating  in  the  SDP  must  comply 
with  applicable  regulations  at 
§§672.7(o),  675.7(p),  and  675.20(c)  that 
allow  for  the  collection  of  data  and 
biological  sampling  by  an  NMFS- 
certified  observer  prior  to  processing 
any  salmon  under  the  SDP. 

(2)  Salmon  retained  under  the  SDP 
must  be  packaged,  and  all  packages 
must  be  labeled  with  the  date  of 
processing,  the  name  of  the  processing 
facility,  the  contents  and  the  weight  of 
the  salmon  contained  in  the  package 
and  the  words,  “NMFS  SALMON 
DONATION  PROGRAM— NOT  FOR 
SALE— PERISHABLE  PRODUCT— KEEP 
FROZEN”. 

(3)  A  processor  retaining  or  receiving 
salmon  under  the  SDP  and  an 
authorized  distributor  must  keep  on  file 
and  make  available  for  inspection  by  an 
authorized  officer  all  documentation 
including  receipt  and  cargo  manifests 
setting  forth  the  origin,  weight,  and 
destination  of  all  salmon.  Such 
documentation  must  be  retained  until  1 
year  after  the  effective  period  of  the  SDP 
permit. 

(d)  Processing,  handling,  and 
distribution.  (1)  Processing  and 
reprocessing  of  all  salmon  retained 
under  the  SDP  must  be  carried  out 
under  the  direction  of  the  authorized 
distributor.  A  processor  retaining  or 
receiving  salmon  under  the  SDP,  at  a 
minimum,  must  head,  gut  and  freeze  the 
salmon  in  a  manner  that  makes  it  fit  for 
human  consumption. 

(2)  Salmon  that  are  determined  to  be 
unfit  for  human  consumption  prior  to 
delivery  to  an  authorized  distributor 
must  be  discarded  under  §  672.20(e)  or 
§  675.20(c).  Salmon  that  are  determined 
to  be  unfit  for  human  consumption  after 
delivery  to  the  authorized  distributor 
must  be  destroyed  in  accordance  with 
applicable  sanitation  laws  and 
regulations. 

(3)  Authorized  distributors  and 
persons  conducting  activities 
supervised  by  authorized  distributors 
may  retain  salmon  only  for  the  purpose 
of  processing  and  delivering  the  salmon 
to  hunger  relief  agencies,  food  networks 
or  food  distributors  as  provided  by  this 
section.  Such  persons  may  not  consume 
or  retain  salmon  for  personal  use  and 
may  not  sell,  trade  or  barter,  or  attempt 
to  sell,  trade  or  barter  any  salmon  that 
is  retained  under  the  SDP. 

(4)  No  salmon  bycatch  may  be 
retained  by  a  vessel  or  processor,  or 
delivered  to  a  delivery  location  under 
this  section,  unless  the  vessel  or 
processor  and  delivery  location  is 
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included  on  the  list  provided  to  the 
Regional  Director  under  paragraphs 
(b)(l)(x),  (b)(l)(xii),  or  (b)(3)(v)  of  this 
section. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

5.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

6.  In  §  675.7,  paragraph  (p)  is  revised 
and  paragraph  (s)  is  added  to  read  as 
follows: 

§  675.7  Prohibitions. 
***** 

(p)  Discard' any  salmon  taken 
incidental  to  a  directed  fishery  for 
groimdiish  by  vessels  using  trawl  gear 
imtil  notified  by  an  NMFS-certified 
observer  that  the  number  of  salmon 


taken  has  been  determined  and  the 
collection  of  any  scientific  data  or 
biological  samples  has  been  completed 
as  provided  at  §  675.20(c)(6)  or  retain 
salmon  except  as  permitted  to  do  so 
under  the  Salmon  Donation  Program  as 
provided  by  §  672.28  of  this  chapter. 
***** 

(s)  Retain  or  possess  salmon,  except  as 
permitted  to  do  so  under  the  Salmon 
Donation  Program  as  provided  by 
§  672.28  of  this  chapter,  dr  as  authorized 
by  other  applicable  law, 

7.  In  §  675.20,  paragraph  (c)(6)(i) 
introductory  text  is  revised  to  read  as 
follows: 

§675.20  Generallhnitations. 
***** 

(c)  *  *  * 

(6)  *  *  *  (i)  Except  as  provided  in 
paragraph  (c)(6)(ii)  of  this  section,  the 
operator  of  a  vessel  and  the  manager  of 


a  shoreside  processing  operation  may 
not  discard  any  salmon  or  transfer  or 
process  any  salmon  imder  the  Salmon 
Donation  Program  at  §  672.28  of  this 
chapter  if  the  salmon  were  taken 
incidentally  to  a  directed  fishery  for 
groundfish  by  vessels  using  trawl  gear 
imtil  the  number  of  salmon  taken  has 
been  determined  by  an  NMFS-certified 
observer  emd  the  collection  of  any 
scientific  data  or  biological  samples 
firom  the  salmon  has  been  completed. 
***** 

8.  Section  675.28  is  added  to  read  as 
follows: 

§  675.28  Salmon  Donation  Program. 

The  Salmon  Donation  Program  is 
governed  by  provisions  set  forth  in 
§  672.28  of  this  chapter. 

[FR  Doc.  96-12200  Filed  5-15-96;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-028-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  regulations  under  the  Horse 
Protection  Act. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  15, 1996,  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  96-028-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-028-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION:  For 
information  on  the  Horse  Protection  Act 


and  regulations,  contact  Dr.  John  V. 

Zisk,  Senior  Staff  Veterinarian, 
Regulatory  Enforcement  and  Animal 
Care,  APHIS,  4700  River  Road,  Unit  84, 
Riverdale,  MD  20737-1234,  (301)  734- 
7833;  or  e-mail:  JZisk@aphis.usda.gov. 
For  copies  of  the  proposed  collection  of 
information,  contact  Ms.  Cheryl  Jenkins, 
APHIS’  Information  Collection 
Coordinator,  at  (301)  734-5360. 
SUPPLEMENTARY  INFORMATION: 

Tide:  The  Horse  Protection 
Regulations. 

OMB  Number:  0579-0056. 

Expiration  Date  of  Approval:  October 
31, 1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Horse  Protection  Act 
(the  Act)  and  regulations  have  been 
promulgated  to  eliminate  the  inhumane 
practice  of  soring  horses.  Horses  which 
are  shown,  offered  for  sale,  auction, 
exhibition,  or  transported  cannot  be 
sored  for  these  purposes.  Enforcement 
of  the  Act  and  regulations  as  written 
require  the  inspection  of  horses  by 
industry  representatives  (referred  to  as 
Designated  Qualified  Person’s)  as  well 
as  agency  veterinarians.  Documentation 
of  specific  enforcement  information 
concerning  the  prevalence  of  soring 
practices  is  required  under  the 
regulations. 

The  Horse  Protection  Act  and 
regulations  in  title  9,  part  11,  are 
applicable  to  all  breeds  of  horses. 
However,  enforcement  emphasis  has 
been  directed  to  specific  gaited  breeds 
due  to  the  prevalence  of  soring  in  this 
branch  of  the  equine  industry.  Sections 
11.7  and  11.21  specify  minimum 
qualification  requirements  for  industry 
inspectors  and  their  responsibilities. 
Reporting  and  recording  requirements 
are  necessary  for  the  enforcement  of  the 
Horse  Protection  Act  and  regulations  by 
certified  horse  industry  organizations 
and  by  the  management  of  a  show  or 
sale  in  order  to  assure  the  humane 
treatment  of  these  animals. 

The  above  reporting  and 
recordkeeping  requirements  do  not 
mandate  the  use  of  any  official 
government  form. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collaction  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .177  hours  per 
response. 

Respondents:  Horse  industry 
organizations. 

Estimated  Number  of  Respondents: 
650. 

Estimated  Number  of  Responses  per 
Respondent:  11.07. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,195  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 

Done  in  Washington,  DC,  this  10th  day  of 
May  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  96-12334  Filed  5-15-96;  8:45  am) 
BiLUNQ  CODE  3410-34-P 

[Docket  No.  95-090-2] 

Monsanto  Company;  Availability  of 
Determination  of  Nonregulated  Status 
for  Potato  Lines  Genetically 
Engineered  for  Insect  Resistance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  certain  potato 
lines  developed  by  the  Monsanto 
Company  that  have  been  genetically 
engineei^  for  resistance  to  the 
Colorado  potato  beetle  are  no  longer 
considered  regulated  articles  under  our 
regulations  governing  the  introduction 
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of  certain  genetically  engineered 
organisms.  Our  determination  is  based 
on  our  evaluation  of  data  submitted  by 
the  Monsanto  Company  in  its  petition 
for  a  determination  of  nonregulated 
status,  an  analysis  of  other  scientific 
data,  and  our  review  of  comments 
received  from  the  public  in  response  to 
a  previous  notice  annoimcing  our 
receipt  of  the  Monsanto  Company’s 
petition.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 

EFFECTIVE  DATE:  May  3, 1996. 

ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  signific{mt  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  E)C,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

James  Lackey,  Biotechnology  Permits, 
BBEP,  APHIS,  4700  River  Road  Unit 
147,  Riverdale,  MD  20737-1237;  (301) 
734—7612.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  734-7612;  e-mail: 
mkpeterson@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  4, 1995,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
95-338-Olp)  from  the  Monsanto 
Company  (Monsanto)  of  St.  Louis,  MO, 
seeking  a  determination  that  two 
Superior  potato  lines  (SPBT02-5  and 
SPBT02-7)  that  have  been  genetically 
engineered  for  resistance  to  the 
Colorado  potato  beetle  (CPB)  do  not 
present  a  plant  pest  risk  and,  therefore, 
are  not  regulated  articles  under  APHIS’ 
regulations  in  7  CFR  part  340.  On 
December  15, 1995,  APHIS  received 
Monsanto’s  aihendment  to  APHIS 
Petition  No.  95-338-Olp  to  include  five 
additional  genetically  engineered,  CPB- 
resistant  Atlantic  potato  lines  (A'reT04- 
6,  ATBT04-27,  ATBT04-30,  ATBT04- 
31,  and  ATBT04-36). 

On  January  22, 1996,  APHIS 
published  a  notice  in  the  Federal 
Register  (61  FR  1557-1558,  Docket  No. 
95-090-1)  aimouncing  that  the 
Monsanto  petition  had  been  received 
and  was  available  for  public  review.  The 


notice  also  discussed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  potato  lines 
and  food  products  derived  from  them. 

In  the  notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
these  potato  lines  posed  a  plant  pest 
risk.  The  comments  were  to  have  been 
received  by  APHIS  on  or  before  March 
22, 1996.  Druing  the  designated  60-day 
comment  period,  APHIS  received  three 
comments  on  the  subject  petition,  all  of 
which  were  from  potato  growers,  and  all 
of  which  were  favorable  to  the  petition. 

Analysis 

Monsanto’s  two  Superior  potato  lines 
and  five  Atlantic  potato  lines  have  been 
genetically  engineered  to  contain  the 
crylllA  gene  from  the  common  soil 
bacterium  Bacillus  thuringiensis  subsp. 
tenebrionis  (Btt),  which  encodes  a  delta- 
endotoxin  insect  control  protein  that  is 
effective  against  CPB.  The  subject  potato 
lines  also  contain  the  nptll  gene  from 
the  prokaryotic  transposon  Tn5,  which 
encodes  the  enzyme  neomycin 
phosphotransferase  II  and  is  used  as  a 
selectable  marker  for  transformation. 
Expression  of  the  added  genes  is 
controlled  in  part  by  35S  promoters 
firom  the  plant  pathogen  cauliflower 
mosaic  virus  and  the  3'  region  of  the 
nopaline  synthase  gene  fi'om  the  plant 
pathogen  Agrobacterium  tumefaciens. 
The  genes  used  to  develop  the  subject 
potato  lines  were  stably  transferred  into 
the  genome  of  potato  plants  through  the 
use  of  the  A.  tumefaciens  transformation 
system.  The  parental  Superior  and 
Atlantic  potato  varieties  are  male  fertile, 
as  are  the  subject  potato  lines. 

The  subject  Superior  and  Atlantic 
potato  lines  have  been  considered 
regulated  articles  under  APHIS’ 
regulations  in  7  CFR  part  340  because 
they  contain  regulatory  gene  sequences 
derived  fi-om  plant  pathogens.  However, 
evaluation  of  field  data  reports  firom 
field  tests  of  the  subject  potato  lines 
conducted  under  APHIS  permits  or 
notifications  since  1992  indicates  that 
there  were  no  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  result  of  the  release  of 
these  potato  lines  into  the  environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto  and  a  review  of 
other  scientific  data,  comments 
received,  and  field  tests  of  the  subject 
potato  lines,  APHIS  has  determined  that 
these  potato  lines:  (1)  Exhibit  no  plant 
pathogenic  properties;  (2)  are  no  more 
likely  to  become  weeds  than  potatoes 
developed  by  traditional  breeding 
techniques;  (3)  are  unlikely  to  increase 


the  weediness  potential  for  any  other 
cultivated  or  wild  species  with  which 
they  can  interbreed;  (4)  will  not  cause 
damage  to  raw  or  processed  agricultiu^l 
commodities;  and  (5)  will  not  harm 
threatened  or  endangered  species  or 
other  organisms,  such  as  bees,  that  are 
beneficial  to  agricultiue.  Therefore, 
APHIS  has  concluded  that  the  subject 
Superior  and  Atlantic  potato  lines  and 
any  progeny  derived  from  hybrid 
crosses  with  other  nontransformed 
potato  varieties  will  be  as  safe  to  grow 
as  potatoes  in  traditional  breeding 
programs  that  are  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
Monsanto’s  Superior  potato  lines 
SPBT02-5  and  SPBT02-7  and  Atlantic 
potato  lines  ATBT04-6,  ATBT04-27, 
ATBT04-30,  A'rBT04-31,  and  ATBT04- 
36  are  no  longer  considered  regulated 
articles  xmder  APHIS’  regulations  in  7 
CFR  part  340.  Therefore,  the 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 
the  subject  potato  lines  or  their  progeny. 
However,  importation  of  the  subject 
potato  lines  or  seeds  capable  of 
propagation  are  still  subject  to  the 
restrictions  foimd  in  APHIS’  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.], 
(2)  Regulations  of  the  Cormcil  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  Ih),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  Monsanto’s  Superior 
potato  lines  SPBT02-5  and  SPBT02-7 
and  Atlantic  potato  lines  ATBT04-6, 
ATBT04-27,  ATBT04-30,  ATBT04-31, 
and  ATBT04-36,  and  lines  developed 
firom  them  are  no  longer  regulated 
articles  under  its  regulations  in  7  CFR 
part  340.  Copies  of  the  EA  and  the 
FONSI  are  available  upon  request  from 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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Done  in  Washington,  DC,  this  9th  day  of 
May  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  9fr-12332  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  3410-34-P 


[Docket  No.  96-023-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan 
(NPIP)  and  the  NPiP  Biennial 
Conference;  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  (NPIP)  and  of  the 
NPIP  Biennial  Conference. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  and  conference  will  be  held  at 
the  Nashville  Airport  Marriott,  600 
Marriott  Drive,  Nashville,  Tennessee; 
(615)  889-9300.  The  General  Conference 
Committee  will  meet  on  June  30,  from 
8  a.m  to  5  p.m.  The  Biennial  Conference 
will  meet  on  July  1,  from  8  a.m.  to  5 
p.m.  and  on  July  2,  from  8  a.m.  to  noon. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  1500  Klondike  Road,  Suite  A 
102,  Conyers,  GA,  30207,  (770)  922- 
3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  (the 
Committee)  of  the  National  Poultry 
Improvement  Plan  (NPIP),  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultry  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 
In  addition,  this  Committee  assists  the 
Department  in  planning,  organizing,  and 
conducting  the  NPIP  Conference. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  include: 

1.  Creation  of  a  U.S.  Salmonella 
Control  classification  for  primary 
breeding  chickens. 

2.  Creation  of  a  U.S.  Mycoplasma 
Synoviae  Clean  classification  for 
waterfowl,  exhibition  poultry  and  game 
birds. 

3.  Creation  of  a  U.S.  Salmonella 
Enteritidis  Clean  classification  for 
waterfowl,  exhibition  poultry  and  game 
birds. 

4.  Creation  of  a  U.S.  Mycoplasma 
Callisepticum  Monitored  program  for 
multiplier  meat-type  chicken  breeding 
flocks. 


5.  Creation  of  a  new  subpart  F  for  the 
Ostrich  within  the  NPIP. 

6.  Creation  of  a  U.S.  Salmonella 
Enteritidis  Monitored,  Started  Poultry, 
program  for  the  commercial  egg-type 
pullet  industry. 

The  meetings  will  be  open  to  the 
public.  The  sessions  held  on  July  1  and 
2, 1996,  will  include  the  delegates  to  the 
Biennial  NPIP  Conference,  representing 
State  officials  and  poultry  industry 
personnel  from  the  48  cooperating 
States.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate*in  the 
Committee’s  discussions.  Written 
statements  bn  meeting  topics  may  be 
filed  with  the  Committee  before  or  after 
the  meeting  by  sending  them  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Written 
statements  may  also  be  filed  at  the 
meeting.  Please  refer  to  Docket  No.  96- 
023-1  when  submitting  your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC,  this  10th  day  of 
May  1996. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  96-12333  Filed  5-15-96;  8:45  am] 
BILLING  CODE  3410-34-P 


Forest  Service 

Rocky  Mountain  Region:  Colorado, 
Kansas,  Nebraska,  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of  the 
Opportunity  to  Commer^t  on  Certain 
Proposed  Actions  and  of  Decisions 
Subject  to  Notice  and  Comment 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  newspapers  for  legal 
notices. 

SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  217,  notice  of 
the  opportunity  to  comment  on  certain 
proposed  actions  pursuant  to  36  CFR 
215.5,  and  notice  of  decisions  subject  to 
appeal  under  the  general  provisions  of 
36  CFR  part  215.  As  required  at  36  CFR 
215.5  and  215.9,  such  notice  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive  notice 
of  decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision. 


EFFECTIVE  DATE:  Use  of  these 
newspapers  for  purposes  of  publishing 
the  notices  required  under  the 
provisions  of  36  CFR  215  shall  begin 
May  28. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Halligan,  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region.  Box  25127,  Lakewood,  Colorado 
80225,  Area  Code  303-275-5148. 

SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
Part  215  in  the  following  newspapers 
which  are  listed  by  Forest  Service  unit. 
Where  more  than  ope  newspaper  is 
listed  for  any  unit,  ^e  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appieal.  The  day  after  the 
publication  of  the  public  notice  in  the 
primary  newspaper  shall  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  the  Regional  Forester: 
The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado, 
Nebraska,  Kansas,  and  Eastern  Wyoming 
and  for  any  decision  of  Region-wide 
impact.  In  addition,  notice  of  decisions 
made  by  the  Regional  Foresters  will  also 
be  published  in  the  Rocky  Mountain 
News,  Published  daily  in  Denver, 

Denver  County,  Colorado.  Notice  of 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  South 
Dakota  will  also  be  published  in  the  The 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota.  For  those  decisions  affecting  a 
particular  unit,  the  newspaper  specific 
to  that  unit  will  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Supervisor  Decisions 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado. 

District  Ranger  Decisions 

Redfeather  and  Estes-Poudre  Districts: 
Coloradoan,  published  daily  in  Fort 
Collins,  Larimer  County,  Colorado. 

Pawnee  District:  Greeley  Tribune, 
published  daily  in  Greeley,  Weld 
County,  Colorado. 

Boulder  District:  Boulder  Daily 
Camera,  published  daily  in  Boulder, 
Boulder  Coimty,  Colorado. 
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Clear  Creek  District:  Clear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County,  Colorado. 

Sulphur  District:  Granby  Sky  High 
News,  published  weekly  in  Granby, 
Grand  County,  Colorado. 

Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Colorado 

Forest  Supervisor  Decisions 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction,  Mesa 
County,  Colorado. 

District  Ranger  Decisions 

Collbran  and  Grand  Junction  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction,  Mesa 
County,  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Delta  County,  Colorado. 

Cebolla  and  Taylor  River  Districts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Gunnison  County, 
Colorado. 

Norwood  District:  Telluride  Times- 
Journal,  published  weekly  in  Telluride, 
San  Miguel  County,  Colorado. 

Ouray  District:  Montrose  Daily  Press, 
published  daily  in  Montrose,  Montrose 
County,  Colorado. 

Pike  and  San  Isabel  National  Forests 

Forest  Supervisor  Decisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 

District  Ranger  Decisions 

San  Carlos  District:  Public  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
County,  Colorado. 

Comanche  District:  Plainsman  Herald, 
published  weekly  in  Springfield,  Baca 
County,  Colorado.  In  addition,  notice  of 
decisions  made  by  the  District  Ranger 
will  also  be  published  in  the  La  Junta 
Tribune  Democrat,  published  daily  in 
La  Junta,  Otero  County,  Colorado,  and 
in  the  Ark  Valley  Journal,  published 
weekly  in  La  Junta,  Otero  County, 
Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  District:  Daily  News 
Press,  published  daily  in  Castle  Rock, 
Douglas  County,  Colorado.  In  addition, 
notice  of  decisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
High  Timber  Times,  published  weekly 
in  Conifer,  Jefferson  County,  Colorado, 
and  in  the  Fairplay  Flume,  published 
weekly  in  Fairplay,  Park  County, 
Colorado. 

Leadville  District:  Herald  Democrat, 
published  weekly  in  Leadville,  Lake 
County,  Colorado. 


Salida  District:  The  Mountain  Mail, 
published  daily  in  Salida,  Chaffee 
County^  Colorado. 

Soutlf  Park  District:  Fairplay  Flume, 
published  weekly  in  Fairplay,  Park 
County,  Colorado. 

Pikes  Peak  District:  Gazette 
Telegraph,  published  daily  in  Colorado 
Springs,  El  Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

Routt  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming.  In  addition,  for  decisions 
affecting  an  individual  district(s),  the 
local  district(s)  newspaper  will  also  be 
used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest 
Colorado  Daily  Press,  published  daily  in 
Craig,  Moffat  County,  Colorado.  In 
addition,  notice  of  decisions  by  the 
District  Ranger  will  also  be  published  in 
the  Hayden  Valley  Press,  published 
weekly  in  Hayden,  Routt  County, 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat  Springs, 
Routt  County,  Colorado. 

Yampa  and  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado. 

Middle  Park  District:  Middle  Park 
Times,  published  weekly  in  Kremmling, 
Grand  County,  Colorado. 

North  Park  District:  Jackson  County 
Star,  published  weekly  in  Walden, 
Jackson  County,  Colorado. 

San  Juan  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

White  River  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

The  Glenwood  Post,  published 
Monday  through  Friday  in  Glenwood 
Springs,  Garfield  County,  Colorado. 


District  Ranger  Decisions 

Aspen  District:  Aspen  Times, 
published  weekly  in  Aspen,  Pitkin 
County,  Colorado. 

Blanco  District:  Meeker  Herald, 
published  weekly  in  Meeker,  Rio  Blanco 
County,  Colorado. 

Dillon  District:  Summit  Daily  News, 
published  Monday  thru  Saturday  in 
Dillon,  Summit  County,  Colorado. 

Eagle  District:  Eagle  Valley  Enterprise, 
published  weekly  in  Eagle,  Eagle 
County,  Colorado, 

Holy  Cross  District:  Vail  Trail, 
published  weekly  in  Minturn,  Eagle 
County,  Colorado. 

Rifle  District:  Rifle  Telegram, 
published  weekly  in  Rifle,  Garfield 
County,  Colorado. 

Sopris  District:  Valley  Journal, 
published  weekly  in  C^bondale, 
Garfield  County,  Colorado. 

Nebraska  National  Forest,  Nebraska 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  County, 
South  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha,  Douglas  County, 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentine  Newspaper,  published 
weekly  in  Valentine,  Cherry  County, 
Nebraska. 

Fall  River  and  Wall  Districts:  The 
Rapid  City  Journal,  published  daily  in 
Rapid  City,  Pennington  County,  South 
Dakota. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dawes  County,  Nebraska. 

Black  Hills  National  Forest,  South 
Dakota  and  Eastern  Wyoming 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  County, 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington  County, 
South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Sheridan  Press,  published  daily  in 
Sheridan,  Sheridan  County,  Wyoming. 
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In  addition,  for  decisions  affecting  an 
individual  district(s),  the  local  district(s) 
newspaper  will  be  used  (see  listing 
below). 

District  Ranger  Decisions 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan,  Sheridan 
County,  Wyoming. 

Buffalo  District:  Buffalo  Bulletin, 
published  weekly  in  Buffalo,  Johnson 
Coimty,  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  pubhshed  weekly  in  Lovell, 
Big  Horn  County,  Wyoming. 

Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
Worland,  Washakie  County,  Wyoming. 

Paintrock  District:  Greybull  Standard, 
published  weekly  in  Greybull,  Big  Horn 
Coimty,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supervisor  Decisions 

Laramie  Daily  Boomerang,  pubUshed 
daily  in  Laramie,  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in  I^ramie, 
Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily  in 
Rawlins,  Carbon  County,  Wyoming. 

Shoshone  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody,  Park  County,  Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  Powell  Tribune, 
published  twice  weekly  in  Powell,  Park 
County,  Wyoming. 

Wapiti  and  Greybull  Districts:  Cody 
Enterprise,  published  twice  weekly  in 
Cody,  Park  County,  Wyoming. 

Wind  River  District:  The  Dubois 
Frontier,  published  weekly  in  Dubois, 
Teton  County,  Wyoming. 

Lander  District:  Wyoming  State 
Journal,  published  twice  weekly  in 
Lander,  Fremont  County,  Wyoming. 

Dated;  May  9, 1996. 

Elizabeth  Estill, 

Regional  Forester. 

(FR  Doc.  96-12252  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


Rusty  Timber  Sale  and  Other  Products, 
Rogue  River  National  Forest,  Jackson 
and  Josephine  Counties,  OR 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  mi 
environmental  impact  statement. 

summary:  On  September  30, 1991,  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Rusty  Timber  Sale  and  Other 
Projects  on  the  Applegate  Ranger 
District  of  the  Rogue  River  National 
Forest  was  published  in  the  Federal 
Register  (56  FR  49453).  Forest  Service 
has  decided  to  cancel  the  preparation  of 
an  EIS  for  this  proposed  action.  The 
Notice  of  Intent  is  hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  John  Fertig,  Resource 
Planner,  Applegate  Ranger  District,  6941 
Upper  Applegate  Road,  Jacksonville, 
Oregon  97530  or  telephone  541-899- 
1812. 

Dated;  May  7, 1996. 

James  T.  Gladen, 

Forest  Supervisor. 

[FR  Doc.  96-12327  Filed  5-15-96;  8:45  am] 
BILLMG  CODE  3410-11-M 


Intergovernmental  Advisory 
Ckimmittee  Meeting 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Intergovernmental 
Advisory  Committee  (lAC)  will  meet  on 
May  30, 1996,  at  the  Red  Lion  Inn 
Yaldma  Valley,  1507  North  First  Street, 
Yakima,  Washington  98901.  The 
purpose  of  the  meeting  is  to  continue 
discussions  on  the  implementation  of 
the  Northwest  Forest  Plan.  The  meeting 
will  begin  at  9:00  a.m.  on  May  30  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  discussed  include,  but  are  not 
limited  to:  (1)  govemment-to- 
governrnent  relationships  and 
consultation,  (2)  IRICC  vegetation  data 
standards,  (3)  implementation  and 
effectiveness  monitoring,  and  (4)  IRICC 
fish/hydro  data  standards.  The  lAC 
meeting  will  be  open  to  the  public. 
Written  comments  may  be  submitted  for 
the  record  at  the  meeting.  Time  will  also 
be  scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623, 

Portland,  OR  97208  (Phone:  503-326- 
6265). 


Dated:  May  7, 1996. 

Donald  R.  Knowles, 

Designated  Federal  Official. 

(FR  Doc.  96-12239  Filed  5-15-96;  8:45  ami 
BIUJNQ  CODE  34ie-11-M 


National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seek  Approval  To 
Conduct  an  Information  Collection 

agency:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service’s 
(NASS)  mtention  to  request  approval  for 
a  new  information  collection,  the  Fruit, 
Vegetable  and  Specialty  Crop  Marketing 
Order  Handlers  Survey. 

OATES:  Comments  on  this  notice  must  be 
received  by  July  22, 1996  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW,  Washington,  D.C.  20250- 
2000,  (202)  720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Fruit,  Vegetable  and  Specialty 
Crop  Marketing  Order  Handlers  Survey. 

Type  of  Request:  Intent  to  seek 
approval  to  conduct  an  information 
collection. 

Abstract:  To  improve  its  compliance 
under  the  Regulatory  Flexibility  Act 
(RFA),  the  Agricultural  Marketing 
Service  (AMS)  has  contracted  with  the 
National  Agricultural  Statistics  Service 
to  conduct  a  Fruit,  Vegetable  and 
Specialty  Crop  Marketing  Order 
Handlers  Survey.  Marketing  Agreements 
and  orders  are  authorized  under  the 
Agriculture  Marketing  Agreement  Act  of 
1937  (AMAA)  (7  U.S.C.  601  et  seq.).  The 
AMAA  permits  regulation  of  certain 
agricultural  commodities  for  the 
purpose  of  providing  orderly  marketing 
conditions  in  interstate  commerce  and 
improving  returns  to  producers.  AMS  is 
charged  with  the  oversight 
responsibilities  for  these  programs. 

Marketing  agreement  and  order 
programs  have  a  unique  characteristic  in 
government  regulatory  programs:  they 
are  the  result  of  the  joint  effort  of 
government  and  industry 
representatives  to  improve  the 
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mariceting  of  agricultural  commodities. 

An  administrative  committee, 
comprised  of  growers  and  handlers 
appointed  by  the  Secretary  of 
Agriculture,  locally  administers  each 
Older.  A  major  function  of  these 
administrative  committees  is  to 
recommend  to  the  Secretary 
administrative  rules  and  older 
amendments.  AMS  reviews 
administrative  committee 
recommendations  for  regulatory  action 
and  accompanying  justifications  for 
consistency  with  die  regulatory 
authorities  provided  in  the  marketing 
order,  as  well  as  Department  policy  and 
the  potential  impact  on  small 
businesses.  Issuance  of  marketing  order 
regulations  follows  procedures 
prescribed  by  the  Administrative 
Procedure  Act.  In  addition,  the  AMS 
must  adhere  to  a  number  of  other 
statutes  in  issuing  rulemaking, 
including  the  RFA. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  and  informational 
requirements  to  the  size  and  scale  of 
business  entities  in  a  manner  that  is 
consistent  with  the  objectives  of  the  rule 
and  applicable  statutes.  The  RFA 
requires  agencies  to  identify  regulatory 
situations  in  which  there  is  (or  will  be) 
a  significant  economic  impact,  as 
measured  by  costs  and  other  factors,  on 
a  substantial  number  of  small  entities. 
The  survey  results  will  provide 
information  on  handler  costs,  revenues, 
and  other  related  factors  which  will 
allow  AMS  to  evaluate  impacts  of 
proposed  rulemaking  recommendations 
on  handlers  who  may  be  classified  as 
small  entities  imder  the  RFA. 

These  data  will  be  collected  xmder  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Handlers  (e.g.,  shippers 
and  others  as  defined  under  the 
respective  programs)  regulated  under 
marketing  orders. 

Estimated  Number  of  Respondents: 
1,650. 

Estimated  Total  Annual  Burden  on 
Respondents:  825  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 


Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  fonns  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
14th  and  Independence  Ave.,  SW,  Room 
4162  South  Building,  Washington,  DC 
20250-2000.  All  response  to  Ais  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC,  May  8, 1996. 
Donald  M.  Bay, 

Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  96-12326  Filed  5-15-96;  8:45  am] 
BILLING  CODE  3410-20-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  “Committee”) 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  dining 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  5)  assists  in 


establishing  priorities  for  the 
Department’s  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan  automotive  parts  policy. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  on  June  5, 1996  firom  10:00  a.m.  to 
3:00  p.m.  at  the  U.S.  Department  of 
Commerce  in  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Room 
4036,  Washington,  D.C.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b(c)(4)  and  (9)(B).  A  copy  of 
the  Notice  of  Determination  is  available 
for  public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commerce. 

Dated:  May  7, 1996. 

Henry  P.  Misisco, 

Director.  Office  of  Automotive  Affairs. 

[FR  Doc.  96-12244  Filed  5-15-96;  8:45  am) 
BILLING  CODE  3S10-OR-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  050996A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  scientific  research  permit  (P521C). 

SUMMARY:  Notice  is  hereby  given  that 
Drs.  Jaines  Spotila  and  Pamela  Plotkin 
of  Drexel  University  in  PA  have  applied 
in  due  form  for  a  permit  to  take  listed 
sea  turtles  for  the  purpose  of  scientific 
research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
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must  be  received  on  or  before  June  17, 
1996, 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  Director,  Southeast 
Region,  NMFS,  NOAA,  9721  Executive 
Center  Drive,  St.  Petersburg,  FL  33702- 
2432  (813-893-3141). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 

SUPPLEMENTARY  INFORMATION: 

Application  (P521C)  requests  a  permit 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227).  The 
applicants  request  authorization  to 
capture  75  loggerhead  [Caretta  caretta), 
75  Kemp’s  ridley  {Lepidochelys  kempiH), 
10  green  [Chelonia  mydas)  5  leatherback 
{Dermochelys  coriacea),  and  1  hawksbill 
{Eretmochelys  imbricata)  sea  turtles 
annually  in  Delaware  Bay  from  June 
1996  to  October  1997.  The  turtles  will 
be  examined,  measured,  photographed, 
passive  integrated  transponder-tagged, 
and  have  blood  and  fecal  samples  taken. 
Six  turtles  will  be  attached  with  radio¬ 
transmitters  and  tracked.  One  incidental 
sea  turtle  mortality  is  requested.  The 
purpose  of  the  research  is  to  assess 
distribution  and  population  dynamics  of 
sea  turtles  in  Delaware  Bay,  information 
helpful  to  manage  impacts  to  sea  turtles 
from  human  activities. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicants  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  May  10, 1996. 

Eric  H.  Ostrovsky, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  96-12241  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  3S10-22-F 


Technology  Administration 
pocket  No.  960508127-6127-4)1] 
RIN0693-XX18 

Federal  Agency  Guidance  for  the 
Acquisition  of  Modular  Metric 
Construction  Products 

agency:  Technology  Administration, 
Department  of  Commerce. 

ACTION:  Publication  of  Federal  Agency 
Guidance. 

SUMMARY:  These  guidelines  provide 
information  and  a  policy  statement  for 
Federal  agency  implementation  of 
metric-usage  requirements  in  the 
acquisition  of  modular  construction 
products.  After  a  review  process  starting 
on  April  12, 1996,  the  guidelines  were 
approved  by  the  Interagency  Council  on 
Metric  Policy  on  May  3, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Richter,  Metric  Program,  LJ.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  306,  Gaithersburg, 
MD  20899.  Phone  (301)  975-3690. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Public 
Law  100—418,  section  5164)  amended 
the  Metric  Conversion  Act  of  1975  to, 
among  other  things,  require  that  each 
Federal  agency  use  metric 
measurements  to  the  maximum  extent 
feasible  in  its  procurements  and 
business-related  activities.  To  fully 
implement  this  legislation  within  the 
Federal  agencies.  Executive  Order 
12770,  “Metric  Usage  in  Federal 
Government  Programs,”  was  signed  by 
President  Bush  in  1991.  The  Federal 
agencies  £u«  required  to  encourage  and 
support  an  environment  that  facilitates 
the  U.S.  transition  to  the  metric  system 
ot  measurement. 

Using  the  Executive  Order  and  the 
1988  amendments  as  guidance,  the 
agencies  involved  in  the  construction  of 
federal  buildings  and  facilities  have 
made  substantial  progress  in  the 
adoption  of  metric  measurements. 
During  this  metrication  process,  the 
Government’s  construction  agencies 
have  worked  closely  with  the  private 
sector  to  reach  a  consensus  among  all  of 
the  interested  parties:  building  material 
manufacturers,  trade  associations, 
design  firms,  and  construction 
contractors. 

Dimensions  for  the  vast  majority  of 
construction  products  need  only  be 
“soft-converted”  for  use  in  metric 
construction  projects.  A  soft  metric 
conversion  means  that  the  physical 


dimensions  of  the  product  remain 
unchanged  while  the  measurement 
units  used  to  describe  and  specify  the 
product  are  changed  to  metric  units.  To 
make  metric  construction  succeed, 
however,  a  small  percentage  of  products 
need  their  physical  dimensions  “hard- 
converted”  to  fit  the  product  into  the 
internationally  recognized  building 
module  of  100  millimeters.  These 
products  are  frequently  referred  to  as 
modular  products. 

Just  as  it  is  logical  and  cost  effective 
for  inch-pound  construction  projects  to 
use  modular  products  that  fit  into  the  4- 
inch  module,  it  is  logical  and  cost 
effective  for  metric  construction  projects 
to  employ  modular  products  that  fit  into 
the  100  mm  module. 

Modular  construction  products  are 
brick,  concrete  block,  suspended  ceiling 
systems — including  recessed  lighting 
fixtures  and  air  diffusers,  raised  access 
flooring,  wallboard,  plywood,  particle 
board,  and  rigid  insulation. 

Before  a  modular  construction 
product  in  a  hard  metric  size  is 
specified  in  a  federal  construction 
project,  the  product’s  application  must 
require  it  to  fit  together  with  other 
modular  metric  components,  and  the 
product  must  be  found  to  be  available 
at  a  reasonable  cost. 

The  statutory  language  in  the  1988 
legislation  provides  the  necessary 
flexibility  for  appropriate 
implementation  of  this  policy  on 
mc^ular  construction  products — the 
Federal  agencies  are  required  to  forego 
metric  conversion  when  it  is  impractical 
or  is  likely  to  cause  significant 
inefficiencies  or  loss  of  markets  to 
United  States  firms.  The  intent  of  the 
law  is  to  pursue  metrication  for 
increased  cost-effectiveness  and 
productivity  in  U.S.  business  and 
greater  access  to  international  markets 
while  avoiding  any  undue  burden  on 
American  firms. 

General  Policy 

(a)  As  construction  metrication  efforts 
continue,  the  Government’s 
construction  agencies  shall  continue  to 
work  closely  with  all  interested  private 
sector  parties:  building  material 
manufacturers,  trade  association,  design 
firms,  and  construction  contractors. 
Consensus,  efficiency,  and  cost- 
effectiveness  shall  be  the  goal. 

(b)  The  Federal  agencies  shall  conduct- 
market  research  to  determine  the 
availability  of  modular  metric 
construction  products  before  developing 
new  procurement  specifications. 
Procurement  officials  in  each  agency,  to 
the  maximum  extent  practicable,  shall 
specify  commercial  items  or 
nondevelopmental  items  other  than 
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commercial  items  to  meet  the  needs  of 
the  agency. 

(c)  Throughout  the  acquisition 
process,  the  Federal  agencies  shall 
ensure  that  they  give  due  consideration 
to  the  known  effects  of  their  actions  on 
State  and  local  governments  and  the 
private  sector,  paying  particular 
attention  to  effects  and  possible  cost 
burdens  on  small  business. 

(d)  Modular  construction  products  in 
a  hard  metric  size  shall  only  be 
specified  in  a  federal  construction 
project  for  situations  in  which  the 
following  criteria  are  met:  (1)  the 
product’s  application  requires  it  to 
coordinate  dimensionally  into  the  100 
millimeter  building  module,  (2)  market 
research  demonstrates  the  product’s 
availability,  sufficient  to  ensure 
competitive  process,  and  (3)  the 
product’s  total  installed  cost  is 
reasonable. 

Guidelines  for  Specific  Modular 
Construction  Products 

A  large  portion  of  the  language  in  this 
section  is  credited  to  the  Guide  for 
Specifying  Metric  Modular  Products,  a 
recently-developed  draft  document 
available  from  the  Construction 
Metrication  Council  of  the  National 
Institute  of  Building  Sciences.  The 
Institute  is  a  private,  nonprofit 
organization  created  by  Congress  to 
serve  as  an  authoritative  source  on 
issues  of  building  science  and 
technology. 

Both  the  public  and  private  sectors 
are  working  together  to  resolve  building 
product  metrication  issues  through  the 
Construction  Metrication  Coimcil.  With 
broad  support  and  participation  of  the 
private  sector,  the  Council  develops 
guidelines  and  recommends  procedures 
to  adopt  the  metric  system  of 
measurement  as  a  means  of  increasing 
the  international  competitiveness, 
productivity,  and  quality  of  the  U.S. 
construction  industry.  The  Council 
works  closely  with  the  Interagency 
Council  on  Metric  Policy  to  disseminate 
this  information  to  the  Federal  agencies. 

Steel  Reinforcing  Bar 

Steel  reinforcing  bar  is  not  considered 
to  be  a  modular  construction  product 
because  it  is  biuied  in  concrete  and  is 
not  required  to  coordinate 
dimensionally  into  the  100  mm  building 
module. 

Specifications  for  steel  reinforcing  bar 
are  issued  by  the  American  Society  for 
Testing  and  Materials  (ASTM),  a  private 
sector  standards-making  organization.  In 
1979,  ASTM  first  issued  its  Inter  p  p  its 
International  System  of  Units  (SI)  “hard 
metric”  specification  for  steel 
reinforcing  bar,  ASTM  A  615M.  After 


receiving  assurances  from  the  steel 
industry  that  reinforcing  bar  conforming 
to  ASTM  A  615M  would  be  supplied 
when  it  was  specified  and  ordered. 
Federal  agencies  adopted  this  standard 
for  their  metric  construction  projects. 

Starting  in  May  1995,  the  Concrete 
Reinforcing  Steel  Institute  (CRSI)  and 
the  Steel  Manufacturers  Association 
(SMA)  mounted  a  campaign  to  endorse, 
instead  of  ASTM  A  615M,  a  soft  metric 
conversion  of  the  current  inch-pound 
specification,  ASTM  A  615.  Most  steel 
companies  support  the  position  that  a 
soft  metric  conversion  of  ASTM  A  615 
should  be  adopted  as  the  steel 
reinforcing  bar  standcU'd  for  metric 
construction  projects.  Since  the  summer 
of  1995,  it  has  been  recommended  that 
the  Federal  agencies  specify  bar 
conforming  to  a  soft  metric  conversion 
of  ASTM  A  615  for  projects  still  in 
design  and  that  they  allow  soft- 
converted  substitutions  for  work  ready 
to  bid. 

The  American  Society  for  Testing  and 
Materials  is  in  the  process  of  revising  its 
standard  for  steel  reinforcing  bar  to 
reflect  the  steel  industry’s  support  for  a 
soft  metric  conversion  of  this  product. 
The  industry  has  pledged  to  provide 
complete  metric  design  information, 
data,  and  specifications  to  both  public 
and  commercial  users  of  steel 
reinforcing  bar  that  conforms  to  a  soft 
metric  conversion  of  ASTM  A  615. 

Brick 

The  American  Society  for  Testing  and 
Materials’  Standard  Guide  for  Modular 
Coordination  of  Clay  and  Concrete 
Masonry  Units,  ASTM  E  835/E  835M, 
sets  forth  metric  dimensions  for  brick 
based  on  a  module  of  100  mm.  Many 
common  brick  sizes  are  within  a 
millimeter  or  two  of  metric  modular 
sizes  and  nearly  all  can  fit  within  the 
100  mm  module  vertically  be  slightly 
varying  mortar  joint  widths.  The  Brick 
Institute  of  America  supports 
metrication. 

A  table  that  can  be  used  to  specify 
common  brick  sizes  in  metric  units  is 
available  from  the  Construction 
Metrication  Council  of  the  National 
Institute  of  Building  Sciences. 

Concrete  Block 

Concrete  block  is  usually  considered 
a  modular  product.  The  Government’s 
construction  agencies,  however,  are 
aware  of  the  costliness  to  the  concrete 
masonry  industry  of  buying  the  molds 
needed  to  produce  concrete  block  in 
hard  metric  sizes  and  are  attempting  to 
minimize  this  expense.  Inch-pound 
(soft-converted)  block  substitutions  are 
recommended  in  all  cases  in  which 
concrete  block  is  used  as  a  backup  or 


infill  material  and  in  which 
architectural  considerations  otherwise 
permit. 

Concrete  block  in  a  hard  metric  size 
will  only  be  specified  in  a  federal 
construction  project  in  cases  in  which 
the  block  will  be  located  in  an 
architecturally  exposed  area  or  will  be 
required  to  fit  together  with  other 
modular  metric  components.  The 
concrete  block  must  also  be  found  to  be 
available  at  a  reasonable  cost.  The  Corps 
of  Engineers  has  stated  that 
approximately  60  percent  of  the  cost  of 
a  concrete  block  wall  is  labor,  25 
percent  is  the  concrete  block,  and  15 
percent  is  for  other  materials  such  as 
mortar  and  reinforcement.  In  projects 
for  which  concrete  block  in  a  hard 
metric  size  is  needed,  allowing  inch- 
pound  (soft-converted)  block  may  save 
on  the  cost  of  the  block,  but  would 
substantially  increase  the  amount  of 
cutting  and  trimming  and  would 
unreasonably  increase  labor  costs. 
Therefore,  in  certain  circumstances,  it  is 
logical  and  cost  effective  for  the 
Government  to  specify  concrete  block  in 
a  hard  metric  size. 

Total  installed  cost  should  be  the 
determining  factor  in  the  selection  of 
concrete  block.  Most  often,  concrete 
block  is  used  as  a  back-up  or  infill 
material;  when  this  is  the  case,  inch- 
pound  block  substitutions  are 
recommended.  Where  concrete  block  in 
a  hard  metric  size  is  considered  for  use 
as  an  architectural  material  or  as  a 
primary  structural  system,  cost  and 
availability  should  be  determined  in 
advance  to  judge  the  appropriateness  of 
such  use. 

Suspended  Ceiling  Systems 

Components  for  suspended  ceiling 
systems  are  T-bars,  hangers,  ceiling  tile, 
recessed  lighting  fixtures,  and  recessed 
air  diffusers.  All  components  are 
available  in  modular  metric  sizes  from 
a  variety  of  manufacturers.  With  the 
exception  of  recessed  lighting  fixtures, 
all  components  are  priced  competitively 
with  their  inch-pound  counterparts.  A 
few  large  lighting  manufacturers  with 
highly  automated  production  processes 
oppose  metrication,  and  the  product 
may  carry  a  slight  cost  premium.  Even 
so,  quality  modular  metric  lighting 
fixtures  continue  to  be  procured  without 
difficulty  when  specified  in  federal 
projects. 

Cost  and  availability  shall  be 
determined  when  components  for 
suspended  ceiling  systems  are  specified 
in  modular  metric  sizes. 

Raised  Access  Flooring 

Raised  access  flooring  is  a  specialty 
item  used  primarily  in  computer  rooms 
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and  other  areas  where  provision  for 
under  floor  cabling  is  desirable.  A 
number  of  manufacturers  make  raised 
access  flooring  to  fit  the  100  nun 
module,  but  there  may  be  a  cost 
premium  for  small  orders  and  longer 
delivery  times  for  all  orders.  The 
Federal  agencies  shall  specify  metric 
raised  access  flooring  if  costs  are 
generally  comparable  to  inch-poimd 
access  flooring  and  procurement  lead 
times  are  acceptable. 

Wallboard 

Wallboard  is  formed  in  continuous 
sheets  of  variable  widths  and  cut  to 
specified  lengths.  A  variety  of 
manufacturers  make  wallboard  to  fit  the 
100  mm  module  (1200  mm  wide  and 
2400  and  3000  mm  long),  but  there  may 
be  a  cost  premium  for  small  orders  and 
longer  delivery  times  for  all  orders  since 
metric  wallboard  is  not  yet  a  stock 
product.  While  the  use  of  metric 
wallboard  is  desirable  in  metric 
construction  projects,  its  use  is  not 
mandatory  on  small  projects  if  project 
length  or  cost  will  increase. 

Where  framing  spacing  is  specified  to 
fit  modular  metric  construction,  the 
Federal  agencies  shall  specify  wallboard 
sheet  type  and  thickness  without 
specifying  length  and  width.  The 
construction  contractor  shall  make  the 
decision  whether  metric  wallboard 
sheets  or  trimmed  inch-pound  sheets 
offer  the  most  efficient  and  cost- 
effective  solution  in  each  situation. 

Plywood  and  Particleboard 

Like  wallboard,  wood-based  sheet 
products  such  as  plywood, 
particleboard,  and  oriented-strand-board 
(OSB)  can  be  produced  in  a  1200  mm 
width  and  2400  and  3000  mm  lengths. 
There  may  be  a  premium  for  small 
orders  and  longer  delivery  times  for  all 
orders  since  metric  plywood, 
particleboard,  and  oriented-strand-board 
are  not  yet  stock  products.  With  the 
exception  of  military  family  housing, 
however,  wood  products  are  rarely  used 
in  Government  facilities. 

Where  framing  spacing  is  specified  to 
fit  modular  metric  construction,  the 
Federal  agencies  shall  specify  sheet  type 
and  thickness  without  specifying  length 
and  width.  The  construction  contractor 
shall  make  the  decision  whether  metric 
sheets  or  trimmed  inch-pound  sheets 
offer  the  most  efficient  and  cost- 
effective  solution  in  each  situation. 

Rigid  Insulation 

Rigid  insulation  is  used  on  exterior 
walls  and  as  a  roof  underlayment. 
Currently  this  metrical  is  available  only 
in  inch-pound  sizes  and  must  be  cut  to 
fit  400  or  600  mm  framing  spacing.  On 


roofs,  the  product  is  usually  laid  over  a 
rigid  substrate  that  allows  any  sheet  size 
to  be  used.  The  Federal  agencies  shall 
specify  sheet  type  and  thickness 
without  sped^ng  length  and  width. 
Where  the  sheets  are  applied  directly  to 
400  or  600  mm  firaming  spacing,  the 
wddth  must  be  trimmed  by  the 
contractor. 

Further  Guidance 

Further  guidance  on  the  federal 
acquisition  of  modular  metric 
construction  products  is  available  frt>m 
the  Construction  Metrication  Council  of 
the  National  Institute  of  Building 
Sciences.  Guidance  is  also  available 
frem  the  General  Services 
Administration  and  its  Metric  Design 
Guide. 

Dated:  May  9, 1996. 

Mary  L.  Good, 

Under  Secretary  for  Technology. 

[FR  Doc.  96-12180  Filed  5-15-96;  8:45  am) 
BtLUMQ  CODE  SSIO-BP-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  wall  convene  at  10:00  a.m. 
and  adjourn  at  1:00  p.m.  on  June  15, 
1996,  at  the  Best  Western  Hitching  Post 
Inn,  1700  W.  Lincolnway,  Cheyenne, 
Wyoming  82001.  The  purpose  of  the 
meeting  is  to  brief  the  Committee  on 
Commission  and  regional  activities, 
discuss  current  civil  rights  issues  in  the 
State,  provide  orientation  for  new 
members,  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado,  307-472-2105,  or  John  Dulles, 
Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  wrill  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  May  8. 1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  96-12250  Filed  5-15-96;  8:45  am) 

BILUNG  CODE  e336-01-4> 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  May  21, 1996. 
LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  CPSC  Vice  Chairman 

The  Commission  will  elect  a  Vice 
Chairman. 

2.  Fireworks  Fuse  Bum  Time  Petition  HP  96- 
1 

The  staff  will  brief  the  Commission  on 
Petition  HP  96-1  from  the  American 
Fireworks  Standards  Laboratory  to  amend  the 
allowable  range  of  fuse  bum  times  for 
fireworks  devices  from  3-6  to  3-9  seconds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  14, 1996. 

Sadye  E.  Dunn, 

Secretary. 

(FR  Doc.  96-12523  Filed  5-14-96;  2:55  pm) 
BILUNG  CODE  6365-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Defense  University  Board  of 
Visitors 

AGENCY:  Department  of  Defense, 
National  Defense  University. 

ACTION:  Notice. 

SUMMARY:  The  President,  National 
Defense  University  has  scheduled  a 
meeting  of  the  Bo^  of  Visitors.  The 
meeting  will  be  held  between  0800- 
1200  and  1330-1530  on  May  24, 1996. 
The  meeting  will  be  held  in  Room  155B, 
Marshall  Hall.  Building  62.  Fort  Lesley 
J.  McNair.  For  further  information 
contact  the  Director,  University 
Operations,  National  Defense 
University,  Fort  Lesley  J.  McNair, 
Washington,  DC  20319-^000.  To  reserve 
space,  interested  persons  should  phone 
(202)  685-3937,  The  agenda  will 
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include  present  and  future  educational 
and  research  plans  for  the  National 
Defense  University  and  its  components. 
The  meeting  is  opten  to  the  public,  but 
the  limited  space  available  for  observers 
will  be  allocated  on  a  first  come,  first 
served  basis. 

Dated:  May  10, 1996. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

(FR  Doc.  96-12224  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  5000-04-M 


Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Western  Army  National 
Guard  Aviation  Training  Site  (WAATS) 
Proposed  Expansion 

LEAD  AGENaES:  National  Guard  Bureau, 
Department  of  the  Army,  and  the 
Department  of  the  Air  Force, 

Department  of  Defense. 

COOPEFUvTING  AGENCY:  Federal  Bureau  of 
Land  Management,  Department  of  the 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  Expansions  to  existing 
training  areas  and  facilities  at  the  * 
WAATS  are  for  the  purpose  of 
enhancing  readiness  and  training  of 
National  Guard  aviation  units, 
improving  training  safety,  constructing 
facilities  to  meet  training  demands,  and 
complying  with  environmental 
requirements. 

This  document  addresses  the 
environmental  impacts  of  the  proposed 
actions,  reasonable  alternatives  and  the 
impact  upon  Guard  readiness  of  taking 
no  action.  The  proposed  action  and  each 
alternative  action  consist  of  three 
essential  components:  (1)  increase  the 
size  of  the  original  Tactical  Flight 
Training  Area  (TFTA)  to  improve 
training,  enhance  training  safety 
through  reduced  training  congestion, 
allowing  limited  ground  training 
support  activities,  and  to  reduce  noise 
and  environmental  impacts  through 
closing  some  parts  of  the  existing  TFTA; 
(2)  increase  the  number  of  helicopter 
gunnery  training  operations  through 
construction  of  new  ranges  or 
modification  to  existing  ranges  and;  (3) 
construct  new  facilities  for  housing, 
training,  maintenance  and  to  comply 
with  changing  environmental 
requirements. 

The  DEIS  will  be  available  for  public 
review  for  45  days  from  the  date  the 
Notice  of  Availability  is  published  in 
the  Federal  Register.  The  Arizona 
National  Guard  WAATS  will  conduct 
public  hearings  to  discuss  concerns  and 


comments  on  the  DEIS.  Public  hearings 
will  be  held  in  several  locations 
throughout  the  project  area.  Specific 
locations,  dates  and  times  will  be 
announced  through  letters  to  those  on 
the  project  mailing  list  and  to  others 
through  Notices,  Display 
Advertisements  and  Legal  Notices  in 
general  circulation  newspapers. 
ADDRESSES:  Copies  of  the  DEIS 
Executive  Summary  will  be  mailed  to 
individuals  who  participated  in  the 
public  scoping  process.  Copies  of  the 
entire  DEIS  may  be  requested  from  the 
Project  Officer.  Copies  will  also  be  sent 
to  Federal,  state,  regional,  and  local 
agencies;  interested  organizations  and 
agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  DEIS  Project  Officer,  Lieutenant 
Colonel  Richard  Murphy,  Deputy 
Commander,  Western  Army  National 
Guard  Aviation  Training  Site,  Building 
145-500,  Pinal  Air  Park,  Marana, 
Arizona  85653-9598,  (520)  682—4590. 

Dated:  May  10, 1996. 

Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety,  and 
Occupational  Health)  OASA  (IL&E). 

[FR  Doc.  96-12229  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  371IM)8-M 


Defense  Mapping  Agency 

Proposed  Collection;  Comment 
Request 

AGENCY:  Elefense  Mapping  Agency, 

DOD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Mapping  Agency  announces  the 
proposed  extension  of  a  currently 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  tHe  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  for 
other  forms  of  information. 


DATES:  Consideration  will  be  given  to  ail 
comments  received  by  July  15, 1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
extension  should  be  sent  to  the  Chief  of 
Staff  Administrative  Policy  (CSA), 
Defense  Mapping  Agency,  mail  stop  A- 
25,  8613  Lee  Midway,  Fairfax,  VA 
22031-2137. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
CSA,  (703)  275-8456. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Notice  to  Mariners 
Marine  Information  Report  and 
Suggestion  Sheet,  DMA  Form  8260-3, 
OMB  control  number  0704-0211. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
keep  marine  information  products  and 
services  up-to-date  for  navigation  safety. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees. 

Annual  Burden  Hours:  130. 

Number  of  Respondents:  520. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  0.25 
hour. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  mariners. 
Respondents  identify  inconsistencies, 
discrepancies  or  inadequacies  of  the 
nautical  products.  Data  is  analyzed  and 
stored  by  personnel  in  the  Navigation 
Information  and  Services  Department.  If 
the  information  was  not  collected,  it 
could  mean  lack  of  data  for  accurate 
navigational  charts,  publications,  and 
services  and  couldrjeopardize  maritime 
safety. 

Dated:  May  10, 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-12225  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  500(M>4-M 


Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Mapping  Agency,  DoD. 
ACTION:  Notice. 

•  In  compliance  with  Section 
3506(c)(2)(A)  of  tne  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Mapping  Agency  annoimces  the 
proposed  extension  of  a  currently 
approved  public  information  collection 
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and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  for 
other  forms  of  information. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  15, 1996. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
extension  should  be  sent  to  the  Chief  of 
Staff  Administrative  Policy  (CSA), 
Defense  Mapping  Agency,  mail  stop  A- 
25,  8613  Lee  Hi^way,  Fairfax,  VA 
22031-2137. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
CSA,  (703)  275-8456. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Port  Information 
Report,  DMA  Form  8330-1,  OMB 
control  number  0704-0210. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
evaluate  and  provide  updated  material 
to  DMA  for  navigational  safety. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees. 

Annual  Burden  Hours:  100. 

Number  of  Respondents:  100. 

Responses  Per  Respondent:  2. 

Average  Burden  Per  Response:  0.5 
hour. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  include  navigators  of 
military  vessels  and  merchant  ships. 
Respondents  provide  navigational  data 
and  information.  Data  is  analyzed  and 
stored  by  personnel  in  the  Navigation 
Information  and  Services  Department.  If 
the  information  was  not  collected  it 
could  mean  lack  of  data  for  quality 
charts  and  publications  to  DMA 
customers  and  for  preventing  potential 
maritime  disasters. 


Dated:  May  10, 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-12226  Filed  5-15-96;  8:45  ami 
BILUNG  CODE  5000-04-M 


Proposed  Collection;  Comment 
Request 

agency:  Defense  Mapping  Agency,  DoD. 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Mapping  Agency  announces  the 
proposed  extension  of  a  currently 
approved  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  binden  of  the 
proposed  information  colleciion;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  for 
other  forms  of  information. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  15, 1996. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
extension  should  be  sent  to  the  Chief  of 
Staff  Administrative  Policy  (CSA), 
Defense  Mapping  Agency,  mail  stop  A- 
25,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
CSA,  (703)  275-8456. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Oceanic  Sounding 
Report,  DMA  Form  8053-1,  OMB 
control  number  0704-0208. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
solicit  bathymetric  data  to  be  used  in 
the  construction  and  correction  of  safe 
nautical  charts. 

Affectd  Public:  Businesses  or  other 
for-profit:  Federal  agencies  or 
employees. 

Annual  Burden  Hours:  90. 

Number  of  Respondents:  30. 

Responses  Per  Respondent:  1. 


Average  Burden  Per  Response:  3 
hours. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  include  U.S.  Naval 
vessels,  U.S.  Coast  Guard  vessels, 
NOAA  vessels,  and  merchant  ships. 
Respondents  provide  navigational  data 
and  information  pertinent  to  that 
particular  vessel.  Data  is  analyzed  and 
stored  by  personnel  in  the  Source 
Analysis  and  Information  Services 
Department.  Non-collection  of  this 
information  could  mean  lack  of  data  for 
accurate  chart  construction  and  could 
jeopardize  maritime  safety. 

Dated:  May  10, 1996. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-12228  Filed  5-15-96;  8:45  am) 
BILLING  CODE  S000-04-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Opportunity  for  Comment 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  public  meetings  and 
request  for  comments. 

SUMMARY:  The  National  Assessment 
Governing  Board  announces  the 
opportunity  for  public  review  and 
comment  on  a  proposed  policy  for  the 
redesign  of  the  National  Assessment  of 
Educational  Progress.  Comments  may  be 
provided  orally  by  participating  in  one 
of  two  public  meetings  described  below 
or  in  writing.  The  Governing  Board,  in 
accordance  with  its  statutory 
responsibility  to  “take  appropriate 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment,’’  has 
developed  the  proposed  policy 
following  an  18-month  period  of 
deliberation,  involving  review  of 
commissioned  papers,  meetings  with 
interested  groups,  and  advice  firom 
experts.  The  proposed  policy  follows 
below. 

The  period  for  submitting  comments 
in  writing  begins  with  the  publication  of 
this  notice;  only  comments  received  by 
June  28, 1996  will  be  considered. 
Comments  should  be  mailed  to  Ray 
Fields,  Assistant  Director  for  Policy  and 
Research,  800  North  Capitol  Street  NW., 
Suite  825,  Washington,  DC,  20002- 
4233. 

The  purpose  of  the  two  public 
meetings  is  to  give  individuals  and 
groups  an  opportunity  to  discuss  the 
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proposed  policy  with  representatives  of 
the  Governing  Board  and  to  present 
their  views.  The  Governing  Board  will 
consider  the  information  obtained 
through  these  discussions  and  through 
written  comments  before  taking  action 
on  a  final  policy  statement  to  guide  the 
redesign  of  the  National  Assessment. 

The  two  public  meetings  are 
secheduled  as  follows: 

Date:  Jxme  14, 1996. 

Time:  9:30  am  to  12:00  noon. 

Place:  The  Madison  Hotel,  15th  and 
M  Streets  NW.,  Washington,  DC  (202) 
862-1600. 

Date;  J\me  17, 1996. 

Time:  9:30  am  to  12:00  noon. 

Place:  Park  Hyatt  Hotel,  800  North 
Michigan  Ave.,  Chicago,  IL  (312)  280- 
2222.  Persons  who  wish  to  participate 
in  these  public  meetings  must  register 
by  4:30  pm  (Eastern  Time),  June  7, 1996. 
Persons  who  register  may  be  assigned  a 
specific  time  to  appear.  To  register  for 
the  meeting,  call  1-800-638-2784, 
extension  8623. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  Fields,  Assistant  Director  for  Policy 
and  Reserch,  800  North  Capitol  Street, 
N.W.,  Suite  825,  Washington,  DC, 
20002-4233.  Telephone:  (202)  357- 
0395. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  of  Educational 
Progress  is  the  primary  means  by  which 
the  public  is  able  to  know  how  students 
in  grades  4,  8  and  12  are  achieving 
nationally  and  state-by-state.  The 
National  Assessment  Governing  Board 
is  established  to  formulate  policy 
guidelines  for  the  National  Assessment. 
The  National  Assessment  and  its 
Governing  Board  are  authorized  under 
sections  411  and  412,  respectively,  of 
the  Improving  America’s  Schools  Act  of 
1994,  (Pub.  L.  103-382). 

At  its  May  10  meeting,  the  Governing 
Board  gave  approval  to  disseminate  the 
proposed  policy  of  public  comment,  to 
be  obtained  both  through  submitted 
written  comments  and  through  the 
conduct  of  public  meetings  to  discuss 
the  proposed  policy.  The  public 
comment  period  closes  on  June  28, 

1996.  Only  comments  received  by  June 
28, 1996  will  be  considered.  The 
Governing  Board  intends  to  take  action 
on  a  final  policy  at  its  meeting 
scheduled  for  August  2-3, 1996,  in 
Washington,  DC. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  National  Assessment 
Governing  Board,  800  North  Capitol 
Street  NW.,  Suite  825,  Washington,  DC, 
from  8:30  a.  to  5:00  pm,  Monday 
through  Friday,  Proposed  Policy 
Statement  for  the  National  Assessment 
of  Educational  Progress 


Redesigning  the  National  Assessment  of 
Educational  Progress 

A  Better  Way  To  Measure  Educational 
Progress  in  America 

An  effective  democracy  and  a  strong 
economy  require  well-educated  citizens. 
A  good  education  lays  a  foundation  for 
getting  a  good  job,  leading  a  fulfilling 
life,  and  participating  constructively  in 
society. 

But  is  the  education  provided  in  your 
State  and  in  America  good  enough? 

How  do  our  12th  graders  compare  with 
students  in  other  nations  in 
mathematics  and  science?  Do  our  8th 
grade  students  have  an  adequate 
understanding  of  the  working  of  our 
constitutional  democracy?  How  well  do 
our  4th  grade  students  read,  write,  and 
compute?  The  National  Assessment  of 
Educational  Progress  is  the  only  way  for 
the  public  to  know  with  accuracy  how 
American  students  are  achieving 
nationally  and  state-by-state. 

The  National  Assessment  tests  at 
grades  4,  8  and  12.  By  law,  it  covers  ten 
subjects,  including  reading,  writing, 
math  and  science.  The  National 
Assessment  has  performance  standards 
that  indicate  whether  student 
achievement  is  “good  enough.”  The 
National  Assessment  is  not  a  national 
exam  taken  by  all  students.  In  fact,  only 
several  thousand  students  are  tested  per 
grade,  comprising  carefully  drawn 
samples  that  represent  the  nation  and 
the  participating  states.  Since  its  first 
test  in  1969,  the  National  Assessment 
has  earned  a  trusted  reputation  for  its 
quality  and  credibility.  That  reputation 
must  be  maintained. 

The  National  Assessment  is  unique 
because  of  its  national,  state-by-state, 
and  12th  grade  results.  State  and  local 
test  results  cannot  be  used  to  provide  a 
national  picture  of  student  achievement. 
States  and  local  schools  use  different 
tests  that  vary  in  many  ways.  The 
results  cannot  simply  be  “added  up”  to 
get  a  national  score  nor  can  state  scores 
on  their  different  tests  be  compared. 
Virtually  no  state  tests  12th  graders,  so 
the  only  source  of  information  about 
12th  grade  achievement  is  the  National 
Assessment.  Colleage  entrace  tests  such 
as  the  ACT  and  the  SAT  are  taken  only 
by  students  planning  on  higher 
education;  the  results  do  not  represent 
the  achievement  of  the  total  12  A  grade 
class.  Twelfth  grade  achievement  is 
important  to  monitor  because  it  marks 
the  end  of  elementary  and  secondary 
education,  the  transition  point  for  most 
students  from  school  to  work,  to  college, 
or  to  technical  training. 

While  there  is  much  about  the 
National  Assessment  that  is  working 
well,  there  is  a  problem.  Under  its 


current  design,  the  National  Assessment 
tests  too  few  subjects,  too  infrequently, 
and  reports  achievement  results  too 
late — as  much  as  18  to  24  months  after 
testing.  Testing  occurs  every  other  year. 
During  the  1990’s,  only  reading  and 
mathematics  will  be  tested  more  than 
once  using  up-to-date  tests  and 
performance  standards.  Six  subjects  will 
be  tested  only  once  and  two  subjects  not 
at  all  during  the  1990’s. 

Why  is  the  National  Assessment 
testing  so  few  subjects  and  fewer 
subjects  now  than  years  ago?  Over  the 
years,  the  National  Assessment  has 
become  increasingly  complex.  Its 
quality  and  integrity  have  led  to  a 
multitude  of  demands  and  expectations 
beyond  its  central  purpose.  Meeting 
those  expectations  was  done  with  good 
intentions  and  seemed  right  for  the 
situation  at  the  time.  However, 
additions  to  the  National  Assessment 
have  been  “tacked  on”  without 
changing  the  basic  design,  reducing  the 
number  of  subjects  that  can  be  tested 
and  driving  up  costs. 

For  example,  where  a  single  120  page 
mathematics  report  once  sufficed, 
mathematics  reporting  in  1992  consisted 
of  seven  volumes  totalling  almost  1,800 
pages,  not  including  individual  state 
reports.  Also,  there  are  now  two 
separate  testing  programs  for  reading, 
writing,  math  and  science.  One 
monitors  trends  using  tests  developed 
during  the  1970’s;  the  other  reflects 
current  views  on  instruction  and  uses 
performance  standards  to  report 
whether  achievement  is  good  enough.  In 
addition,  there  are  separate  samples  for 
reporting  national  and  state  results, 
even  when  the  state  samples  may  be 
adequate  for  some  national  reports. 

The  current  National  Assessment 
design  is  overburdened,  inefficient  and 
redundant.  It  is  unable  to  provide  the 
frequent,  timely  reports  on  student 
achievement  the  American  public 
nepds.  The  challenge  is  to  supply  more 
information,  more  quickly,  with  the 
funding  available. 

To  meet  this  challenge,  the  National 
Assessment  design  must  be  changed, 
building  on  its  strengths  while  making 
it  more  efficient.  The  design  of  the 
National  Assessment  must  be 
simplified.  The  purpose  of  the  National 
Assessment  must  be  sharply  focused 
and  its  principal  audience  clearly 
defined.  Because  the  National 
Assessment  cannot  do  all  that  some 
would  have  it  do,  trade-offs  must  be 
made  among  desirable  activities.  Useful 
but  less  important  activities  may  have  to 
he  reduced,  eliminated,  or  carried  out 
by  others.  The  National  Assessment 
must  “stick  to  its  knitting”  in  order  to 
be  more  cost-effective,  reach  more  of  the 
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public,  provide  more  information  more 
promptly,  and  maintain  its  integrity. 
(Following  below  are  preliminary 
proposals  for  new  policies  for  the 
National  Assessment  being  offered  for 
public  comment  by  the  National 
Assessment  Governing  Board.  The 
intent  of  these  proposals  is  to  specify 
purposes,  audiences,  and  changes  that 
will  make  the  National  Assessment  a 
more  effectivs  monitor  of  student 
achievement) 

Purpose  of  the  National  Assessment  of 
Educational  Progress 

The  purpose  of  the  National 
Assessment  is  stated  in  its  legislation:  to 
provide  a  fair  and  accvuate  presentation 
of  educational  achievement  in  reading, 
writing,  and  the  other  subjects  included 
in  the  third  National  Education  Goal, 
regarding  student  achievement  and 
citizenship. 

Thus,  the  central  concern  of  the 
National  Assessment  is  to  inform  the 
nation  on  the  status  of  student 
achievement.  The  National  Assessment 
Governing  Board  believes  that  this 
should  be  accomplished  through  the 
following  objectives: 

(1)  To  measure  national  and  state 
progress  toward  the  third  National 
Education  Goal  and  provide  timely,  fair 
and  accurate  data  about  student 
achievement  at  the  national  level, 
among  the  states,  and  in  comparison 
with  other  nations; 

(2)  To  develop,  through  a  national 
consensus,  sound  assessments  to 
measure  what  students  know  and  can 
do  as  well  what  students  should  know 
and  be  able  to  do;  and 

(3)  To  help  states  and  other  link  their 
assessments  with  the  National 
Assessment  and  use  National 
Assessment  data  to  improve  education 
performance. 

The  Audience  for  the  National 
Assessment 

The  primary  audience  for  National 
Assessment  results  is  the  American 
public,  including  the  general  public  in 
states  that  receive  their  own  results  from 
the  National  Assessment.  Reports 
should  be  written  for  this  audience. 
Results  should  be  released  within  6 
months  of  testing.  Reports  should  be 
understandable,  jargon  free,  easy  to  use, 
and  widely  disseminated. 

Principal  users  of  National 
Assessment  data  are  state  policymakers 
and  educators  concerned  with  student 
achievement,  curricular,  testing  and 
standards.  National  Assessment  data 
should  be  available  to  these  users  in 
forms  that  support  their  efforts  to 
interpret  results  to  the  public  and  to 
improve  education  performance. 


What  the  National  Assessment  Is  Not 

The  National  Assessment  is  intended 
to  describe  how  well  students  are 
performing,  but  not  to  explain  why.  The 
National  Assessment  only  provides 
group  results;  it  is  not  an  individual 
student  test.  The  National  Assessment 
tests  academic  subjects  and  does  not 
collect  information  on  individual 
students’  personal  values  or  attitudes. 
Each  National  Assessment  test  is 
developed  through  a  national  consensus 
process.  This  national  consensus 
process  takes  into  accoimt  education 
practices,  the  results  of  education 
research,  and  changes  in  the  curricula. 
However,  the  National  Assessment  is 
independent  of  any  particular 
curriculum  and  does  not  promote 
specific  ideas,  ideologies,  or  teaching 
techniques.  Nor  is  the  National 
Assessment  an  appropriate  means,  by 
itself,  for  improving  instruction  in 
individual  classrooms,  evaluating  the 
effects  of  s|)ecific  teaching  practices,  or 
determining  whether  particular 
approaches  to  ciuricula  are  working. 

Recommended  Changes  to  the  National 
Assessment 

To  provide  the  American  public  with 
more  frequent  information  in  more 
subjects  about  tbe  progress  of  student 
achievement,  changes  must  be  made  in 
the  way  that  the  National  Assessment  is 
designed  and  the  results  are  reported. 
Mcmy  current  policies  should  continue. 
Reliability,  validity,  and  quality  of  data 
will  remain  a  hallmark  of  the  National 
Assessment.  The  sample  of  tested 
students  will  be  as  representative  as 
possible,  keeping  to  a  minimiun  the 
number  of  students  excluded  because  of 
disability  or  limited  English  proficiency. 
Tests  and  test  frameworks  will  be  kept 
stable  to  measure  progress  in  student 
achievement  over  time. 

The  recommended  changes  relate  to 
the  three  objectives  outlined  above. 
Current  contracts  for  conducting  the 
National  Assessment  extend  through 
1998.  Changes  can  be  incorporated  in 
assessments  in  the  year  1999  and 
thereafter.  Where  feasible,  these 
recommendations  should  be  used  to 
guide  decisions  under  current  contracts. 

Objective  1:  To  measure  national  and 
state  progress  toward  the  third  National 
Education  Goal  and  provide  timely,  fair 
and  accurate  data  about  student 
achievement  at  the  national  level, 
among  the  states,  and  in  comparison 
with  other  nations. 

Test  all  subjects  specified  by 
Congress:  reading,  writing,  mathematics, 
science,  history,  geography,  civics,  the 
arts,  foreign  language,  and  economics. 

The  gap  must  he  closed  between  the' 
number  of  subjects  the  National 


Assessment  is  required  to  test  and  the 
number  of  subjects  it  can  test  under  the 
current  design.  By  law,  the  National 
Assessment  is  required  to  test  ten 
subjects  and  report  results  and  trends. 

In  order  to  chart  progress  and  repiort 
trends,  subjects  must  be  tested  more 
than  once.  However,  during  the  1990’s 
only  reading  and  mathematics  will  have 
been  tested  more  than  once  using  up-to- 
date  tests  and  performance  standards  to 
report  how  well  students  are  doing. 

Recommendations: 

•  The  National  Assessment  should  be 
conducted  annually; 

•  Reading,  writing,  mathematics  and 
science  should  be  given  priority,  with 
testing  in  these  subjects  conducted 
according  to  a  publicly  released  10-year 
schedule  adopted  by  the  National 
Assessment  Governing  Board; 

•  History,  geography,  the  arts,  civics, 
foreign  language,  and  economics  also 
should  be  test^  on  a  reliable  basis 
according  to  a  publicly  released 
schedule  adopted  by  the  National 
Assessment  Ck)veming  Board. 

Vary  the  amount  of  detail  in  testing 
and  in  reporting. 

More  subjects  can  be  tested  if 
different  strategies  are  used.  But  each 
time  the  National  Assessment  is 
conducted,  it  uses  a  similar  approach, 
regardless  of  the  nature  of  the  subject  or 
the  number  of  times  a  subject  has  been 
tested.  This  approach  is  locked-in 
through  1998  under  current  contracts. 
Under  this  approach,  a  larger  number  of 
students  is  tested  in  order  to  provide  not 
just  overall  results,  but  fine-grained 
details  as  well  (e.g.,  the  achievement 
scores  of  4th  grade  students  whose 
teachers  that  year  had  five  hours  or 
more  of  in-service  training).  The 
National  Assessment  also  collects 
“background”  information  through 
questionnaires  completed  by  students, 
teachers,  and  principals.  The 
questionnaires  ask  about  teaching 
practices,  school  policies,  and  television 
watching,  to  name  a  few.  Data  analyses 
are  elaborate.  Reports  are  detailed  and 
exhaustive,  involving  as  many  as  seven 
separate  reports  per  subject.  Although 
the  National  Assessment  has  been 
praised  for  this  thoroughness,  it  comes 
at  the  cost  of  testing  more  subjects,  more 
frequently,  with  more  timely  reporting. 

The  different  strategies  needed  might 
include  several  approaches  to  testing 
and  reporting.  For  example,  these 
approaches  could  take  the  form  of 
“standard  report  cards,” 
“comprehensive  reports,”  and  special, 
focused  assessments.  A  standard  report 
card  would  provide  overall  results  in  a 
subject  with  performance  standards  and 
average  scores.  Results  for  standard 
report  cards  would  be  reported  by  sex. 
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race/ethnicity,  socio-economic  status, 
and  for  public  and  privata  schools,  but 
would  not  be  broken  down  further.  This 
may  reduce  the  number  of  students 
needed  for  testing  and  may  reduce 
associated  costs.  Student,  teacher  and 
principal  simvey  questioniiaires,  if 
collected  at  all,  would  be  limited  and 
selective,  with  reports  of  results  focused 
on  only  the  most  essential  issues. 
Generally,  subcategories  within  a 
subject  (e.g.,  algebra,  measurement  and 
geometry  within  mathematics)  would 
not  be  reported.  However,  data  from  the 
National  Assessment  would  continue  to 
be  available  to  state  and  local  educators 
and  policymakers  for  additional 
analysis.  Most  National  Assessment 
reports  would  use  this  strategy. 

Comprehensive  reports,  like  the 
current  approach,  would  be  an  in-depth 
look  at  a  subject,  perhaps  using  a  newly 
adopted  test  framework,  many  students, 
many  test  questions,  and  ample 
backgroimd  information.  In  addition  to 
overall  results  using  performance 
standards  and  average  scores, 
subcategories  within  a  subject  could  be 
reported.  Results  would  be  reported  by 
sex,  race/ethnicity,  socio-economic 
status,  and  for  public  and  private 
schools,  and  might  be  broken  down 
further  as  well.  In  some  cases,  more 
than  one  report  may  be  issued  in  a 
subject.  However,  comprehensive 
reporting  would  occur  infrequently, 
perhaps  once  in  ten  years  in  any  one 
subject. 

Special,  focused  assessments  in  a 
subject  would  be  scheduled  as  needed. 
They  would  explore  a  particular 
question  or  issue  and  may  be  limited  to 
particular  grades.  Generally,  the  cost 
would  be  less  than  the  cost  of  a  standard 
report  card.  Examples  of  these  smaller- 
scale,  focused  assessments  include:  (1) 
assessing  subjects  using  teugeted 
approaches  (e.g.,  8th  grade  arts),  (2) 
testing  special  populations  (e.g.,  in¬ 
school  12th  graders  vs.  out-of-school 
youth),  and  (3)  examining  skills  and 
knowledge  across  several  subjects  (e.g. 
readiness  for  work). 

Recommendations: 

•  National  Assessment  testing  and 
reporting  should  vary,  using  standard 
report  cards  most  fr^uently, 
comprehensive  reporting  in  selected 
subjects  about  once  every  ten  years,  and 
special,  focused  assessments  as  needed; 

•  National  Assessment  results  should 
be  timely,  with  the  goal  being  to  release 
results  within  6  months  of  the 
completion  of  testing. 

Simplify  the  National  Assessment 
Design 

The  current  design  of  the  National 
Assessment  is  very  complex.  No  student 


takes  the  complete  set  of  test  questions 
in  a  subject  and  as  many  as  twenty-six 
different  test  booklets  are  used  within 
each  grade.  Students,  teachers,  and 
principals  complete  separate 
questionnaires  and  may  submit  them  for 
scoring  at  different  times.  Scores  are  not 
calculated  directly  from  the  test 
booklets,  but  are  estimated  using 
statistical  procedures  known  as 
“conditioning,”  “drawing  plausible 
values,”  and  “imputation.”  The 
estimates  are  calculated  in  part  by  using 
the  questionnaire  data  collected  from 
the  students,  teachers,  and  principals,  in 
addition  to  the  student  answers  to  the 
test  questions.  Although  using  these 
procedures  helps  make  the  data 
accurate,  it  also  increases  the  possibility 
of  mistakes.  Under  these  procedures, 
each  time  a  problem  arises  in  analyzing 
the  data,  everything  must  be  redone.  It 
is  not  unusual  for  data  to  be  re¬ 
calculated  hundreds  of  times.  The 
current  complex  design  of  the  National 
Assessment  lengthens  the  time  from 
testing  to  reporting  and  adds 
significantly  to  its  cost. 

Recommendation 

•  Options  should  be  identified  to 
simplify  the  design  of  the  National 
Assessment  and  reduce  reliance  on 
conditioning,  plausible  values,  and 
imputation  to  estimate  group  scores. 
Simplify  the  Way  the  National 
Assessment  Reports  Trends  in  Student 
Achievement 

From  its  beginning  in  1969, 
monitoring  achievement  trends  has  been 
a  central  mission  of  the  National 
Assessment  of  Educational  Progress. 
Since  1990,  the  National  Assessment 
has  reported  achievement  trends  using 
two  unconnected  testing  programs.  The 
tests,  criteria  for  selecting  students,  and 
reporting  are  all  different.  The  first 
program,  “the  main  National 
Assessment,”  tests  at  grades  4,  8  and  12 
and  covers  ten  subjects.  The  tests  are 
based  on  a  national  consensus 
representing  current  views  of  each 
subject.  Performance  standards  are  used 
to  report  whether  student  achievement 
on  the  National  Assessment  is  “good 
enough.”  The  schedule  of  subjects  to  be 
tested  in  the  main  National  Assessment 
is  unrelated  to  the  ^hedule  of  subjects 
tested  under  the  second  testing  program. 

The  second  testing  program  reports 
long-term  trends  that  go  as  far  back  as 
1970.  Only  four  subjects  are  covered: 
reading,  writing,  mathematics  and 
science.  The  tests  are  based  on  views  of 
the  curricula  prevalent  during  the 
1970’s  and  have  not  been  changed. 
Testing  is  at  ages  9, 13  and  17  except  for 
writing,  which  tests  at  grades  4,  8  and 
11.  Trends  are  reported  by  average 


score;  performance  standards  are  not 
used.  The  long-term  trend  program  has 
been  valuable  for  documenting  declines 
and  increases  in  student  achievement 
over  time  and  a  decrease  in  the 
achievement  gap  between  minority  and 
non-minority  students. 

It  may  be  impractical  and  unnecessary 
to  operate  two  separate  testing 
programs.  However,  it  also  is  likely  that 
curricula  will  continue  to  Change  and 
that  current  test  fiameworks  may  be  less 
relevant  in  the  future.  The  tension 
between  the  need  for  stable  measures  of 
student  achievement  and  changing 
curricula  must  be  addressed  carefully. 
Recommendations 

•  A  carefully  planned  transition 
should  be  developed  to  enable  “the 
main  National  Assessment”  to  become 
the  primary  way  to  measure  trends  in 
reading,  writing,  mathematics  and 
science  in  the  National  Assessment 
program; 

•  As  a  part  of  the  transition,  the 
National  Assessment  Governing  Board 
will  review  the  tests  now  used  to 
monitor  long-term  trends  in  reading, 
writing,  mathematics  and  science  to 
determine  how  they  might  be  used  now 
that  new  tests  and  performance 
standards  have  been  developed  during 
the  1990’s  for  “the  main  National 
Assessment.”  The  Governing  Board  will 
decide  how  to  continue  the  present 
long-term  trend  assessments,  how  often 
they  would  be  used,  and  how  the  results 
would  be  reported. 

Use  Performance  Standards  To  Report 
Whether  Student  Achievement  is  “Good 
Enough’’ 

In  reporting  on  “educational 
progress,”  the  National  Assessment  has, 
until  recently,  only  considered  current 
student  performance  compared  to 
student  achievement  in  previous  years. 
Under  this  approach,  the  only  standard 
was  how  well  students  had  done 
previously,  not  how  well  they  should  be 
doing  on  what  is  measured  by  the 
National  Assessment.  Although  this 
approach  has  been  useful,  it  began  to 
change  in  1988  from  a  sole  focus  on 
“where  we  have  been”  to  include 
“where  we  want  to  be”  as  well. 

In  1988,  Congress  created  a  non¬ 
partisan  citizen’s  group — ^tbe  National 
Assessment  Governing  Board — and 
authorized  it  to  set  explicit  performance 
standards,  called  achievement  levels,  for 
reporting  National  Assessment  results. 

The  achievement  levels  describe 
“how  good  is  good  enough”  on  the 
various  tests  that  make  up  the  National 
Assessment.  Previously,  it  might  have 
been  reported  that  the  average  math 
score  of  4th  graders  went  up  (or  down) 
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four  points  on  a  five-hundred-point 
scale.  There  was  no  way  of  knowing 
whether  the  previous  score  represented 
strong  or  weak  performance  emd 
whether  the  amount  of  change  should 
give  cause  for  concern  or  celebration.  In 
contrast,  the  National  Assessment  now 
also  reports  the  percentage  of  students 
who  are  performing  at  or  above  “basic,” 
“proficient,”  and  “advanced”  levels  of 
achievement.  Proficient,  the  central 
level,  represents  “competency  over 
challenging  subject  matter,”  as 
demonstrated  by  how  well  students 
perform  on  the  questions  on  each 
National  Assessment  test.  Basic  denotes 
partial  mastery  and  advanced  signifies 
superior  performance  on  the  National 
Assessment.  Using  achievement  levels 
to  report  results  and  track  changes 
allows  readers  to  make  judgments  about 
whether  performance  is  adequate, 
whether  “progress”  is  sufficient,  and 
how  the  National  Assessment  standards 
and  results  compare  to  those  of  other 
tests,  such  as  state  and  local  tests. 

Recommendation 

•  The  National  Assessment  should 
continue  to  report  student  achievement 
results  based  on  performance  standards. 

Use  International  Comparisons 

Looking  at  student  performance  and 
curriculum  expectations  in  other 
nations  is  yet  another  way  to  consider 
the  adequacy  of  U.S.  student 
performance.  The  National  Assessment 
is,  and  should  be,  a  domestic 
assessment.  However,  decisions  on  the 
content  of  National  Assessment  tests, 
the  achievement  standards,  and  the 
interpretation  of  test  results,  where 
feasible,  should  be  informed,  in  part,  by 
the  expectations  for  education  set  by 
other  countries,  such  as  Japan, 

Germany,  and  England.  This,  in  turn, 
should  take  into  account  problems  in 
making  international  comparisons  truly 
comparable.  In  addition,  the  National 
Assessment  should  promote  “linking” 
studies  with  international  assessments, 
as  has  been  done  with  the  Third 
International  Mathematics  and  Science 
Study,  so  that  states  that  participate  in 
the  National  Assessment  can  have  state, 
national  and  international  comparisons. 

Recommendations 

•  National  Assessment  test 
frameworks,  test  specifications, 
achievement  levels  and  data 
interpretations  should  take  into  account, 
where  feasible,  curricula,  standards,  and 
student  performance  in  other  nations; 

•  The  National  Assessment  should 
promote  “linking”  studies  with 
international  assessments. 


Emphasize  Reporting  for  Grades  4,  8 
and  12 

An  aspect  of  the  National  Assessment 
design  that  needs  reconsideration  is  age 
versus  gra^-based  reporting.  At  its 
inception,  the  National  Assessment 
test^  only  by  age.  Current  law  requires 
testing  both  %  age  (ages  9, 13  and  17) 
and  by  grade  (grades  4, 8  and  12). 
Grade-lmsed  results  are  generally  more 
useful  than  age-based  results.  Schools 
and  curricula  are  organized  by  grade, 
not  by  age.  Grades  4,  8  and  12  mark  key 
transition  points  in  American 
education.  Grade  12  performance  is 
particularly  important  as  an  “exit” 
measure  firom  the  K— 12  education 
system.  Grades  4,  8  and  12  are  specified 
for  monitoring  in  National  Education 
Goal  3.  Age-based  samples  may  be  more 
appropriate  with  respect  to  international 
comparisons  and,  given  high  school 
drop-out  rates,  would  be  more  inclusive 
for  age  17  than  for  grade  12  samples, 
which  are  limited  to  youth  enrolled  in 
school.  However,  assessing  the 
knowledge  and  skills  of  out-of-school 
youth  may  pro|>erly  fall  under  the 
purpose  of  another  program,  such  as  the 
National  Adult  Literacy  Survey. 

Although  grade-based  reporting  is 
generally  preferable,  there  is  a  problem 
about  the  accmacy  of  grade  12  National 
Assessment  results.  At  grade  12,  a 
smaller  percentage  of  schools  and 
students  that  are  invited  actually 
participate  in  testing  than  is  the  case 
with  4th  and  8th  graders.  Also,  more 
12th  graders  fail  to  complete  their  tests 
than  do  4th  and  8th  graders.  In  addition, 
when  asked  “How  hard  did  you  try  on 
this  test?”  and  “How  important  is  doing 
well  on  this  test?”  many  more  12th 
graders,  than  4th  or  8th  graders,  say  that 
they  didn’t  try  hard  and  that  the  test 
wasn’t  important.  Low  participation 
rates,  low  completion  rates,  and 
indicators  of  low  motivation  suggest 
that  the  National  Assessment  may  be 
underestimating  what  12th  graders 
know  and  can  do. 

One  possible  reason  for  low  response 
and  low  motivation  is  that  schools  and 
students  receive  very  little  in  return  for 
their  participation  in  the  National 
Assessment  beyond  the  knowledge  that 
they  are  performing  a  public  service. 
The^ do  not  receive  test  scores  nor  do 
they  receive  other  information  from  the 
National  Assessment  that  teachers  and 
principals  might  wish  to  use  as  a  part 
of  the  instructional  program.  This 
should  be  changed.  The  National 
Assessment  design  should  use 
meaningful,  practical  incentives  that 
will  give  school  principals  and  teachers 
a  greater  reason  to  participate  and 
students  more  of  a  reason  to  try  harder. 


The  underlying  idea  is  clear:  if 
principals  and  teachers  see  direct 
benefits,  they  are  more  likely  to  agree  to 
participate  in  the  National  Assessment. 
Students  may  be  more  likely  to  take  the 
assessment  seriously  if  they  see  that 
their  teachers  and  principals  are 
enthusiastic  about  participating. 

Recommendations 

•  The  National  Assessment  should 
continue  to  test  in  and  report  results  for 
grades  4,  8  and  12;  however,  in  selected 
subjects,  one  or  more  of  these  grades 
may  not  be  tested; 

•  Age-based  testing  and  reporting 
should  continue  only  to  the  extent 
necessary  for  international  comparisons 
and  for  long-term  trends,  should  the 
Governing  Board  decide  to  continue 
long-term  trends  in  their  current  form; 

•  Grade  12  results  should  be 
accompanied  by  clear,  highlighted 
statements  about  school  and  student 
participation,  student  motivation,  and 
cautions,  where  appropriate,  about 
interpreting  12th  grade  achievement 
results; 

•  The  National  Assessment  design 
should  seek  to  improve  school  and 
student  participation  rates  and  student 
motivation  at  grade  12. 

National  Assessment  Results  for  States 

In  1988,  testing  at  the  state  level  was 
added  to  the  National  Assessment. 
Previously,  the  National  Assessment 
reported  only  national  and  regional 
results.  For  the  first  time,  the 
information  was  relevant  to  individuals 
in  states  who  make  decision  about 
education  funding,  governance  and 
policy.  As  a  result,  states  now  are  major 
users  of  National  Assessment  data. 

Participation  was  strong  in  the  first 
state-level  assessment  in  1990  and  has 
grown  to  include  even  more  states.  In 
1996,  44  states  and  3  jurisdictions 
participated  in  the  math  assessments  at 
grade  4  and  8  and  the  science 
assessment  at  grade  8. 

Currently,  the  National  Assessment 
draws  a  separate  sample  to  obtain 
national  results  in  addition  to  the 
samples  drawn  for  individual  state 
reports.  Testing  separate  national 
samples  increases  costs  and  creates 
additional  burdens  on  states, 
particularly  small  states.  If  this  practice 
can  be  discounted,  savings  should  be 
possible. 

States  participate  in  the  National 
Assessment  for  many  reasons,  including 
to  have  an  unbiased,  external 
benchmark  to  help  them  make 
judgments  about  their  own  tests  and 
standards.  National  Assessment  data  are 
used  to  make  comparisons  to  other 
states,  to  help  determine  if  curriculum 
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and  standards  are  rigorous  enough,  to 
develop  questions  about  curricular 
strengths  and  weaknesses,  to  make  state 
to  international  comparisons,  and  to 
provide  a  general  indicator  of 
achievement. 

There  is  a  strong  interest  among  states 
to  use  the  National  Assessment  to  get 
state  level  information  in  reading, 
writing,  science  and  mathematics.  The 
level  of  interest  in  using  the  National 
Assessment  varies  with  respect  to  the 
other  subjects.  State  education  officials 
are  most  interested  in  the  National 
Assessment  testing  at  grades  4  and  8. 
They  say  that  obtaining  cooperation 
finm  hi^  schools  and  12th  grade 
students  is  difiicult.  Also,  from  their 
perspective,  12th  grade  testing  comes  at 
the  end  of  compulsory  schooling,  after 
which  remediation  is  not  feasible  within 
the  elementary  and  secondary  system. 

States  are  active  partners  in  the 
National  Assessment  program.  States 
help  develop  National  Assessment  test 
frameworks,  review  test  items,  and 
assist  in  conducting  the  tests.  The 
National  Assessment  program  is 
effective,  to  a  great  degree,  because  of 
the  involvement  of  tlie  states. 

Because  it  is  useful  of  them,  and 
because  they  invest  time  and  resources 
in  it,  states  want  a  dependable  schedule 
for  National  Assessment  testing.  With  a 
dependable  schedule,  states  that  want  to 
will  be  better  able  to  coordinate  the 
National  Assessment  with  their  own 
state  testing  program  and  make  better 
use  of  the  National  Assessment  as  an 
external  reference  point. 

Recomm  endations 

•  National  Assessment  state-level 
assessments  should  be  conducted  on  a 
reliable,  predictable  schedule  according 
to  a  10-year  plan  adopted  by  the 
Governing  Board; 

•  Reading,  writing,  mathematics,  and 
science  at  grades  4  and  8  should  be 
given  priority  for  National  Assessment 
state-level  testing: 

•  Testing  in  other  subjects  and  at 
grade  12  should  be  permitted  at  state 
option  and  cost; 

•  Where  possible,  national  results 
should  be  estimated  from  state  samples 
in  order  to  reduce  burden  on  states, 
increase  efficiency  and  save  costs. 

Use  Innovations  in  Measurement  and 
Reporting 

The  National  Assessment  has  a  record 
of  iimovations  in  large-scale  testing. 
These  include  the  early  use  of 
performance  items,  sampling  both 
students  and  test  questions,  using 
standards  describing  what  students 
should  know  and  be  able  to  do,  and 
employing  computers  for  sucli  things  as 


inventory  control,  scoring,  data  analysis 
and  reporting.  The  National  Assessment 
should  continue  to  incorporate 
promising  innovative  approaches  to  test 
administration  and  improved  methods 
for  measuring  and  reporting  student 
achievement. 

Technology  can  holp  improve 
National  Assessment  reporting  and 
testing.  For  example,  reports  could  be 
put  on  computer  disc,  transmitted 
electronically,  and  made  available 
through  the  World-Wide  Web.  Test 
questions  could  be  catalogued  and  made 
available  on-line  for  use  by  state 
assessment  personnel  and  classroom 
teachers.  Also,  the  National  Assessment 
could  be  administered  by  computer, 
eliminating  the  need  for  costly  test 
booklet  systems  and  reducing  steps 
related  to  data  entry  of  student 
responses.  Students  could  answer 
“performance  items”  in  cost-effective, 
computerized  formats.  The  increasing 
use  of  computers  in  schools  may  make 
it  feasible  to  administer  some  parts  of 
tbe  National  Assessment  by  computer 
under  the  next  contract  for  the  National 
Assessment,  beginning  around  the  year 
2000. 

Other  examples  of  promising  methods 
for  measuring  and  reporting  student 
achievement  include  adaptive  testing 
and  domain-score  reporting.  In  adaptive 
testing,  each  student  is  given  a  short 
“pre-test”  to  estimate  that  student’s 
level  of  a«±ievement.  On  the  basis  of  the 
pre-test,  higher  achieving  students  are 
given  tougher  questions;  students  who 
know  and  can  do  less  are  given  easier 
questions.  Since  the  test  is  “adapted”  to 
the  individual,  it  is  more  precise  and 
can  be  markedly  more  efficient  than 
regular  test  administration.  In  domain- 
score  reporting,  a  subject  (or  “domain”) 
is  well-defined,  a  goodly  number  of  test 
questions  are  developed  that  encompass 
the  subject,  and  student  results  are 
reported  as  a  percentage  of  the 
“domain”  that  students  “know  and  can 
do.”  This  is  in  contrast  to  reporting 
results  using  an  arbitrary  scale,  such  as 
the  0-500  scale  in  the  National 
Assessment. 

Recommendations 

•  The  National  Assessment  should 
assess  the  merits  of  advances  related  to 
technology  and  the  measurement  and 
reporting  of  student  achievement: 

•  Where  warranted,  the  National 
Assessment  should  implement  such 
advances  in  order  to  reduce  costs  and/ 
or  improve  test  administration, 
measurement  and  reporting; 

•  The  next  competition  tor  National 
Assessment  contracts,  for  assessments 
beginning  around  the  year  2000,  should 
ask  bidders  to  provide  a  plan  for  (1) 


conducting  testing  by  computer  in  at 
least  one  subject  at  one  grade,  and  (2) 
making  use  of  technology  to  improve 
test  administration,  measurement,  and 
reporting. 

Objective  2:  To  develop,  through  a 
national  consensus,  soimd  assessments 
to  measure  what  students  know  and  can 
do  as  well  as  what  students  should 
know  and  be  able  to  do. 

Keep  Test  Frameworks  and 
Specifications  Stable 

Test  frameworks  spell  out  in  general 
terms  how  a  test  will  be  put  together. 
The  test  finmeworks  also  determine 
what  will  be  reported  and  influence 
how  expensive  an  assessment  will  be. 
Should  8th  grade  mathematics  include 
algebra  questions?  Should  there  be  both 
multiple  choice  questions  and  questions 
in  which  students  show  their  work? 
What  is  the  best  mix  of  such  types  of 
questions  for  each  grade?  Which  grades 
are  appropriate  for  testing  in  a  subject 
area?  Test  specifications  provide 
detailed  instructions  to  the  test  writers 
about  the  specific  content  to  be  tested  at 
each  grade,  how  test  questions  will  be 
scored,  and  the  format  for  each  test 
question  (e.g.  multiple  choice,  essay, 
etc.). 

Test  frameworks  and  specifications  - 
are  developed  through  a  national 
consensus  process  conducted  by  the 
Governing  Board.  The  national 
consensus  process  involves  hundreds  of 
teachers,  curriculum  experts,  directors 
of  state  and  local  testing  programs, 
administrators,  and  members  of  the 
public.  The  national  consensus  process 
helps  determine  what  is  important  for 
the  National  Assessment  to  test,  how  it 
should  be  measured,  and  how  much  of 
what  is  measured  by  the  National 
Assessment  students  should  know  and 
be  able  to  do  in  each  subject. 

Through  the  national  consensus 
process,  both  current  classroom 
teaching  practices  and  important 
developments  in  each  subject  area  are 
considered  for  inclusion  in  the  National 
Assessment.  In  order  to  ensure  that 
National  Assessment  data  fairly 
represent  student  achievement,  the  test 
frameworks  and  specifications  are 
subjected  to  wide  public  review  before 
adoption  and  all  test  questions 
developed  for  the  National  Assessment 
are  reviewed  for  relevance  and  quality 
by  representatives  from  each 
participating  state. 

An  important  role  of  the  National 
Assessment  is  to  report  on  trends  in 
student  achievement  over  time.  For  the 
National  Assessment  to  be  able  to 
measure  trends,  the  firameworks  (and 
henge  the  tests)  must  remain  stable. 
However,  as  new  knowledge  is  gained 
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in  subject  areas  and  as  teaching 
practices  change  and  evolve,  pressures 
arise  to  change  the  test  frameworks  and 
tests  to  keep  them  current.  But,  if 
frameworks,  specifications  and  tests 
change  too  frequently,  trends  may  he 
lost,  costs  go  up,  and  reporting  time  may 
increase. 

Recommendations 

•  Test  frameworks  and  test 
specifications  developed  for  the 
National  Assessment  generally  should 
remain  stable  for  at  least  ten  years; 

•  To  ensure  that  trend  results  can  be 
reported,  the  pool  of  test  questions 
developed  in  each  subject  for  the 
National  Assessment  should  provide  a 
stable  measure  of  student  performance 
for  at  least  ten  years; 

•  In  rare  circumstances,  such  as 
where  significant  changes  in  curricula 
have  occurred,  the  Governing  Board 
may  consider  making  changes  to  test 
frameworks  and  specifications  before 
ten  years  have  elapsed; 

•  In  developing  new  test  frameworks 
and  specifications,  or  in  making  major 
alterations  to  approved  frameworks  and 
specifications,  the  cost  of  the  resulting 
assessment  should  be  estimated.  The 
Governing  Board  will  consider  the  effect 
of  that  cost  on  the  ability  to  test  other 
subjects  before  approving  a  proposed 
test  framework  and/or  specifications. 

Use  an  Appropriate  Mix  of  Multiple- 
Choice  and  “Performance’'  Questions 

To  provide  information  about  “what 
students  know  and  can  do,”  the 
National  Assessment  uses  both 
multiple-choice  questions  and  questions 
in  which  students  are  asked  to  provide 
their  own  answers,  such  as  writing  a 
response  to  an  essay  question  or 
explaining  how  they  solved  a  math 
problem.  Questions  of  the  latter  type  are 
sometimes  called  “performance  items.” 
The  two  types  of  questions  may  require 
students  to  demonstrate  different  kinds 
of  skills  and  knowledge. 

Performance  items  are  desired 
because  they  provide  direct  evidence  of 
what  students  can  do.  Individuals 
confironted  with  problems  in  the  real 
world  are  seldom  handed  four  possible 
answers,  one  of  which  is  correct. 
Although  they  may  be  desirable, 
performance  items  are  more  expensive 
than  multiple-choice  to  develop, 
administer,  and  score. 

Multiple-choice  questions  are  desired 
because  conclusions  are  more  practical 
to  obtain  about  the  kinds  of  skills  and 
knowledge  assessed  by  these  items, 
given  the  time  available  for  testing. 
However,  multiple-choice  questions  are 
more  subject  to  guessing  than  are 
performance  items. 


Currently,  all  students  tested  by  the 
National  Assessment  are  given  both 
types  of  questions.  Generally,  about  half 
the  testing  time  is  devoted  to  each  type 
of  question,  hut  the  amount  of  time  for 
each  differs  based  on  the  skills  and 
knowledge  to  be  assessed,  as  established 
in  the  National  Assessment  test 
framework.  For  example,  in  a  writing 
assessment,  all  students  are  asked  to 
write  their  responses  to  specific 
“prompts.”  In  other  subjects,  the 
appropriate  mix  of  multiple-ghoice  and 
performance  items  varies. 

Recommendations 

•  Both  multiple-choice  and 
performance  items  should  continue  to 
be  used  in  the  National  Assessment; 

•  In  developing  new  test  frameworks, 
specifications,  and  questions,  decisions 
about  the  appropriate  mix  of  multiple- 
choice  and  performance  items  should 
take  into  account  the  nature  of  the 
subject,  the  range  of  skills  to  be 
assessed,  and  cost. 

Objective'S:  To  help  states  and  others 
link  their  assessments  with  National 
Assessment  and  use  National 
Assessment  data  to  improve  education 
performance. 

The  primary  job  of  the  National 
Assessment  is  to  report  frequently  and 
promptly  to  the  American  public  on 
student  achievement.  The  resources  of 
the  National  Assessment  must  be 
focused  on  this  central  purpose  if  it  is 
'to  be  achieved.  However,  the  products 
of  the  National  Assessment — test 
questions,  test  data,  frameworks  and 
specifications,  are  widely  regarded  as 
being  of  high  quality.  They  are 
developed  with  public  funds  and, 
therefore,  should  be  available  for  public 
use  as  long  as  such  uses  do  not  threaten 
the  integrity  of  the  National  Assessment 
or  its  ability  to  report  regularly  on 
student  achievement. 

The  National  Assessment  should  be 
designed  in  a  way  that  permits  its  use 
by  others  while  protecting  the  privacy  of 
students,  teachers,  and  principals  who 
have  participated  in  the  National 
Assessment.  This  should  include 
making  National  Assessment  test 
questions  and  data  easy  to  assess  and 
use,  and  providing  related  technical 
assistance  upon  request.  Generally,  the 
costs  of  a  project  should  be  borne  by  the 
individual  or  group  making  the 
proposal,  not  by  the  National 
Assessment.  Examples  of  areas  in  which 
particular  interest  has  been  expressed 
for  using  the  National  Assessment 
include  linking  state  and  local  tests  with 
the  National  Assessment  and 
performing  in-depth  analysis  on 
National  Assessment  data.  States  that 
link  their  tests  to  the  National 


Assessment  would  have  an  unbiased 
external  benchmark  to  help  make 
judgments  about  their  own  tests  and 
standards  and  would  also  have  a  means 
for  comparing  their  tests  and  standards 
with  those  of  other  states. 

Recommendations 

•  The  National  Assessment  should 
develop  policies,  practices  and 
procedures  that  enable  states,  school 
districts  and  others  who  want  to  do  so 
at  their  own  cost,  to  conduct  studies  to 
link  their  test  results  to  the  National 
Assessment; 

•  The  National  Assessment  should  be 
designed  so  that  others  may  access  and 
use  National  Assessment  test  questions, 
test  data  and  background  information; 

•  The  National  Assessment  should 
employ  safeguards  to  protect  the 
integrity  of  idie  National  Assessment 
program,  prevent  misuse  of  data,  and 
ensure  the  privacy  of  individual  test 
takers. 

Dated:  May  13, 1996. 

Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  96-12264  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4000-01-M 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 

ACTION:  Notice  of  cancellation  and 
rescheduled  closed  committee  meeting. 


SUMMARY:  This  notice  amends  a  notice 
originally  published  in  Vol.  61,  No.  67, 
April  5, 1996,  p.  15232  of  a  closed 
meeting  of  the  Search  Committee  of  the 
National  Educational  Research  Policy 
and  Priorities  Board.  The  meeting  has 
been  rescheduled. 

DATES:  June  5  and  6, 1996. 

TIME:  June  5,  1  to  6  p.m.;  June  6, 8:30 
a.m.  to  2  p.m. 

LOCATION:  First  F’loor  Conference  Room, 
80  F  Street  NW.,  Washington.  D.C. 
20208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Hansen,  Designated  Federal 
Official,  Office  of  Educational  Research 
and  Improvement,  555  New  Jersey 
Avenue  NW.,  Washington,  D.C.  20208- 
7579,  Telephone:  (202)  219-2050. 
Sharon  P.  Robinson, 

Assistant  Secretary. 

[FR  Doc.  96-12337  Filed  5-15-96;  8:45  am] 
BILLING  CODE  400fr-«1-M 
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DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
IManagement;  Safe  Transportation  and 
Emergency  Response  Training; 
Technical  Assistance  and  Funding 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  policy  and 
procedures. 

SUMMARY:  The  Department  of  Energy 
(the  Department)  publishes  for  public 
comment  a  proposed  policy  statement 
setting  forth  its  plans  for  implementing 
a  program  of  technical  and  financial 
assistance  to  states  for  training  public 
safety  officials  of  appropriate  units  of 
local  government  and  to  Indian  tribes 
through  whose  jurisdiction  the 
Department  plans  to  transport  spent 
nuclear  fuel  or  high-level  radioactive 
waste.  The  training  would  cover  both 
safe  routine  transportation  procedures 
and  emergency  response  procedures. 
DATES:  Written  comments  should  be 
sent  to  the  Department  and  must  be 
received  on  or  before  August  15, 1996. 
ADDRESSES:  Written  comments  should 
be  directed  to:  Corinne  Macaluso,  U.S. 
Department  of  Energy,  c/o  Lois  Smith, 
TRW  Environmental  Safety  Systems, 
Inc.,  600  Maryland  Avenue,  S.W.,  Suite 
695,  Washington,  D.C.  20024,  Attn.: 
Section  180(c)  Comments. 

Persons  submitting  comments  should 
include  their  names  and  addresses. 
Receipt  of  comments  in  response  to  this 
Notice  will  be  acknowledged  if  a 
stamped,  self-addressed  postal  card  or 
envelope  is  enclosed. 

FOR  FURTHER  INFORMATION:  For  further 
information  on  the  transportation  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste  under  the  Nuclear 
Waste  Policy  Act,  please  contact:  Ms. 
Corinne  Macaluso,  Environmental  and 
Operational  Activities,  Office  of  Civilian 
Radioactive  Waste  Management,  (RW- 
45),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone: 
202-586-2837. 

Information  packets  are  available  for 
interested  persons  who  want 
background  information  about  the 
Office  of  Civilian  Radioactive  Waste 
Management  transportation  program 
and  the  Section  180(c)  program  prior  to 
providing  comments.  To  receive  an 
information  packet,  please  call  1-800- 
225-N WPA  (or  call  202-^88-6720  in 
Washington,  D.C.)  or  write  to  the 
OCRWM  Information  Center,  Post  Office 
Box  44375,  Washington,  D.C.  20026  or 
the  Yucca  Mountain  Science  Center, 


4101B  Meadows  Lane,  Las  Vegas, 
Nevada  89107. 

Copies  of  comments  received  will  be 
available  for  examination  and  may  be 
photocopied  at  the  Department’s  Public 
Reading  Room  at  1000  Independence 
Avenue,  S.W.,  Room  lE-190, 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Need  for  Agency  Action 

Under  the  Nuclear  Waste  Policy  Act 
of  1982,  as  amended  (42  U.S.C.  10101  et 
seq.)  (NWPA  or  “the  Act”),  the 
Department  of  Energy  (Department)  is 
responsible  for  the  disposal  of  high- 
level  radioactive  waste  and  civilian 
spent  nuclear  fuel  in  a  deep  geologic 
repository.  The  Department  is  also 
responsible  for  the  possible  monitored 
retrievable  storage  (MRS)  of  spent 
nuclear  fuel  prior  to  disposal. 
Additionally,  the  Department  is 
responsible  for  transportation  of  spent 
nuclear  fuel  and  high-level  nuclear 
waste  to  the  Department’s  disposal  or 
storage  sites.  To  carry  out  these 
responsibilities,  the  Department  is 
required  to  implement  Section  180(c)  of 
the  Act.  Section  180(c)  of  the  Act 
requires  the  Department  to  provide 
technical  assistance  and  funds  to  States 
for  training  for  public  safety  officials  of 
appropriate  units  of  local  government 
and  Indian  tribes  through  whose 
jurisdiction  the  Secretary  plans  to 
transport  spent  nuclear  ^el  or  high- 
level  radioactive  waste.  Section  180(c) 
further  provides  that  training  cover 
procedures  required  for  safe  routine 
transportation  of  these  materials,  as  well 
as  procedures  for  dealing  with 
emergency  response  situations.  Section 
180(c)  identifies  the  Nuclear  Waste 
Fund  under  the  Act  as  the  source  of 
funds  for  work  carried  out  under  this 
subsection.  [42  U.S.C.  10175] 

II.  Section  180(c)  History 

The  Department  issued  a  Notice  of 
Inquiry  in  the  Federal  Register  on 
January  3, 1995,  (60  FR  99)  which 
briefly  described  various  options  to 
delineate  Section  180(c)  of  the  Nuclear 
Waste  Policy  Act  policy  and  procedures. 
Members  of  the  public  were  invited  to 
submit  comments  on  the  Notice  of 
Inquiry.  In  the  March  14, 1995,  Federal 
Register  (60  FR  13715)  the  Department 
extended  the  deadline  for  comments  to 
May  18, 1995.  In  response  to  requests 
for  additional  information,  the 
Department  issued  another,  more 
detailed  Notice  of  Inquiry  in  the  Federal 
Register  on  July  18,  1995  (60  FR  36793). 
Members  of  the  public  were  again 
invited  to  submit  comments  on  the 
Notice  of  Inquiry.  In  a  continuing  effort 


to  include  stakeholders  in  predecisional 
discussions,  the  Department  has 
developed  the  proposed  Section  180(c) 
policy  and  procedures,  presented  below, 
that  comprise  the  Department’s 
proposed  approach  to  implementing 
Section  180(c)  of  the  Nuclear  Waste 
Policy  Act.  Included  in  this  Notice  is  a 
summary  of  the  comments  received 
from  the  two  prior  Notices  of  Inquiry 
and  the  Department’s  response  to  those 
comments.  The  Department  welcomes 
comments  in  response  to  this  Federal 
Register  notice  on  the  proposed  Section 
180(c)  policy  and  procedures. 

The  Department  plans  to  publish,  in 
1997,  a  Notice  of  Final  Policy  and 
Procediu^s  that  the  Department  intends 
to  follow  in  implementing  the  Section 
180(c)  program.  The  Section  180(c) 
program  encompasses  the  shipment  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste  to  a  geologic 
repository  or  a  monitored  retrievable 
storage  facility  pursuant  to  the  NWPA. 

The  Department’s  work  to  date  on  the 
Section  180(c)  policy  and 
implementation  procedures  has  been 
discussed  primarily  in  Transportation 
Coordination  Group  meetings  and 
Transportation  External  Coordination 
(TEC)  Working  Group  meetings.  The 
Transportation  External  Working  Group 
will  continue  to  meet  periodically  to 
identify  and  discuss  issues  related  to  the 
transport  of  radioactive  materials.  In 
addition,  the  Department  has  ten 
cooperative  agreements  with  national 
and  regional  organizations  representing 
state,  local  and  tribal  constituencies  to 
provide  information  and  solicit  input 
regarding  the  transportation  aspects  of 
the  Office  of  Civilian  Radioactive  Waste 
Management  program. 

The  Department  has  also  released  two 
documents  that  discuss  Section  180(c) 
policy  and  implementation.  These  two 
documents  are  the  Strategy  for  OCRWM 
to  Provide  Training  Assistance  to  State, 
Tribal,  and  Local  Governments 
(November  1992,  DOE/RW-0374P)  (the 
Strategy  document),  and  the  Preliminary 
Draft  Options  for  Providing  Technical 
Assistance  and  Fvuiding  Under  Section 
18C(c)  of  the  Nuclear  Waste  Policy  Act, 
as  Amended  (November  1992)  (the 
Options  paper).  These  documents  are 
available  by  requesting  the  information 
packet  from  the  OCRWM  National 
Information  Center  or  the  Yucca 
Mountain  Science  Center. 

III.  Proposed  Section  180(c)  Policy  and 
Procedures 

Introduction 

This  section  is  divided  into  four 
subject  areas.  It  includes  a  discussion  of 
the  proposed  funding  mechanism. 
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definitions  of  key  terms,  eligibility  and 
timing  of  the  grants,  and  allowable 
activities.  This  proposal  is  based  on 
information  gained  by  studying  industry 
regulations,  legal  requirements,  and 
st^eholder  comments.  Funding 
Mechanism  describes  the  method  by 
which  funds  would  be  disbursed  to 
states  and  tribes,  hereafter  referred  to  as 
jurisdictions.  Definition  of  Key  Terms 
describes  the  definition  of  safe  routine 
transportation. and  technical  assistance 
for  the  purposes  of  the  Section  180(c) 
program.  Eligibility  and  Timing  of  the 
Grants  Program  describes  when 
jurisdictions  are  eligib^Snd  the  timing 
of  the  grants  process.  Allowable 
Activities  describes  the  types  of 
activities  the  funding  could  be  used  for 
as  well  as  some  activities  that  would  be 
disallowed.  Tbe  final  policy  and 
procedures  may  differ  based  on 
comments  received  on  this  proposal, 
any  new  legislation,  and  any  program 
and  policy  changes  caused  by  new 
Congressional  direction. 

The  Appendix  to  this  Notice  provides 
the  cost  basis  for  this  proposed  Section 
180(c)  program. 

Funding  Mechanism 

The  Department  intends  to  implement 
Section  180(c)  through  an  CX31WM 
grants  program.  Funding  would  be 
provided  every  year  beginning 
approximately  tluee  years  prior  to  the 
first  shipment  throu^  a  state  or  tribal 
land.  The  Department  would  administer 
the  grants  but  the  grants  would  be 
specific  to  the  Section  180(c)  program 
and  would  not  be  combined  with  any 
other  Department-sponsored 
transportation  preparedness  or  training 
programs,  although  coordination  by 
jurisdictions  would  be  encouraged. 

The  grant  program  would  be 
administered  in  accordance  with  the 
DOE  Financial  Assistance  rules  (10  CFR 
600),  which  implement  OMB  Circular 
A-87,  Cost  Principles  for  Grants, 
Contracts  and  Other  Agreements  with 
Local  Governments,  OMB  Circular  A- 
102,  Grants  and  Cooperative 
Agreements  with  State  and  Local 
Governments,  and  OMB  Circular  A— 128, 
Audits  of  State  and  Local  Governments. 
In  order  to  preserve  flexibility,  the 
Department  does  not  presently  plan  to 
codify  the  policy  and  procedures  in  this 
notice  as  substantive  regulations. 

Definitions  of  Key  Terms 

The  definition  of  safe  routine 
transportation  for  the  purposes  of 
determining  eligibility  or  allowable 
activities  under  the  Section  180(c) 
program  would  be  as  follows: 

•  Safe  routine  transportation  means 
the  enforcement  of  standards  and 


inspection  of  shipments  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  to  a  repository  or  an  MRS 
pursuant  to  the  NWPA  through  state, 
tribal,  and  local  jurisdictions  in  a 
manner  compliant  with  apphcable 
Federal,  state,  tribal,  and  local  laws  and 
regulations.  Safe  routine  highway 
transportation  is  characterized  by 
adequate  vehicle,  driver,  and  p>ackage 
inspection  and  enforcement  of  the 
Federal  Motor  Carrier  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations.  Safe  routine 
transportation  is  also  characterized  by 
compliance  with  rail  and  barge 
transportation  regulations  including 
Federal  Railroad  Administration  (FRA) 
and  Coast  Guard  regulations. 

The  definition  of  technical  assistance 
for  the  purposes  of  the  Section  180(c) 
program  would  be  as  follows: 

•  Technical  assistance  means 
assistance,  other  than  financial 
assistance,  that  the  Secretary  of  Energy 
can  provide  that  is  unique  to  the 
Department  to  aid  training  that  will 
cover  procediu^  for  the  safe,  routine 
transportation  and  emergency  response 
situations  during  the  transport  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  to  a  repository  or  MRS  pursuant 
to  the  NWPA,  including,  but  not  be 
limited  to,  tbe  provision  of  training 
materials,  the  provision  of  public 
information  materials,  and  access  to 
individuals  involved  in  the  shipments. 

Technical  assistance,  as  defined, 
would  include  access  to  the 
Department’s  regional  and  headquarters 
representatives  involved  in  the  planning 
and  operation  of  NWPA  transportation 
or  emergency  preparedness,  provision  of 
information  packets  that  include 
information  about  the  CXDRWM  program 
and  shipments,  and  attendance  and 
support  from  OCRWM  program 
representatives  for  public  meetings 
upon  request  and  consistent  with  the 
OCRWM  budget.  It  would  not  include 
the  provision  of  equipment,  although 
recipients  would  be  able  to  budget  up  to 
ten  percent  of  their  allocated  funds  to 
purchase  equipment  if  they  chose  to  do 
so. 

Eligibility  and  Timing  of  the  Grants  and 
Technical  Assistance  Program 

The  Department  intends  to  provide 
grants  and  technical  assistance  under 
the  Section  180(c)  program  for  the  safe 
routine  transportation  of  NWPA 
shipments  as  these  terms  are  defined 
above.  The  Department  intends  that  the 
application  process  for  grants  and 
technical  assistance  begin 
approximately  four  years  prior  to 
transportation  (about  one  year  for  the 
application  process,  about  three  years  to 


implement  the  program)  through  a 
jurisdiction.  The  Department  intends  to 
notify  the  governor  or  tribal  leader  of 
the  jurisdiction  with  a  letter  and 
informaticxi  packet,  including  an 
application.  The  Department  intends  to 
calculate  the  base  amount  and  variable 
amount  available  to  each  jurisdiction 
and  include  that  information  in  the 
application  package.  The  governor  or 
tribal  leader  would  be  requested  to 
select  one  agency  or  representative 
within  the  jurisdiction  to  apply  for  and 
administer  the  Section  180(c)  grant  and 
technical  assistance.  The  administering 
agency  or  representative  would  indicate 
in  the  application  how  it  intends  to  use 
its  budget.  If  funding  needs  to  be  passed 
on  to  other  agencies  (for  example,  from 
the  emergency  services  agency  to  the 
highway  patrol  to  pay  for  inspector 
training)  then  that  would  be  ^e 
responsibility  of  the  recipient  state  or 
trilra.  That  information  should  be 
identified  in  the  application. 

Eligible  jurisdictions  would  submit  an 
application  to  the  Department  beginning 
approximately  four  years  prior  to  the 
first  shipment  through  a  jurisdiction. 
The  application  would  include  a  three- 
year  plan  detailing  how  the  funds 
would  be  spent  each  year.  Fimding 
would  be  disbursed  annually  based  on 
the  applicant’s  three-year  plan.  Each 
jurisdiction  would  receive  a  base 
amount  of  funding  for  each  year  of 
eligibility.  A  variable  amount  of 
funding,  based  on  route  miles,  would  be 
available  after  the  first  year  of  eligibility 
for  those  jurisdictions  that  qualify 
pursuant  to  the  plan  discussed  in  the 
Appendix. 

Local  governments  would  not  apply 
for  Section  180(c)  grants  or  technical 
assistance  directly.  Local  participation 
would  be  coordinated  through  the  state 
or  tribe,  if  they  have  subjurisdictions. 
However,  the  applicant  would  be 
required  to  demonstrate  in  its  plan  how 
the  local  jurisdictions  are  benefiting 
from  the  program.  Each  jurisdiction 
would  be  requested  to  submit  a 
description  of  the  coordination 
procedvue  as  part  of  its  grant 
application.  This  approach  builds 
flexibility  into  the  use  of  the  funds  and 
responds  to  commenters’  concerns  that 
assistance  may  not  reach  the  local  level. 

The  Department  anticipates  knowing 
three  to  four  years  prior  to  shipment 
which  states  or  tribal  land  the 
shipments  will  travel  through,  even  if 
routes  have  not  been  selected.  Using 
this  information,  the  Department  would 
notify  these  jurisdictions  about  their 
potential  eligibility  for  the  Section 
180(c)  program.  The  Department  would 
include  in  the  information  to  the 
jurisdiction  the  total  amount  of  budget 
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it  would  be  eligible  for  as  determined  by 
the  cost  estimates  described  in  the 
Appendix  to  this  Notice.  Two  years 
prior  to  the  shipments  going  through  a 
)urisdiction,  the  Department  would 
announce  proposed  routes. 

Within  the  first  year  of  eligibility  to 
receive  funding  (Transportation  Year 
[defined  as  the  year  that  shipments  will 
commence]  minus  3  or  TY-3),  a  base 
grant  would  be  available. 

Within  the  second  year  of  eligibility 
(Transportation  Year  minus  2  or  TY-2), 
a  base  grant  and  a  variable  amount  of 
money  for  those  jurisdictions  that 
qualify  would  be  available.  Proposed 
routes  would  be  announced  during  the 
second  year  of  eligibility. 

Within  the  third  year  of  eligibility 
(Transportation  Year  minus  1  or  TY-1), 
a  base  grant  and  a  variable  amount  of 
money  for  those  jurisdictions  that 
qualify  would  be  available. 

A  state  or  tribe  would  continue  to  be 
eligible  for  and  receive  Transportation 
Year  grants  as  long  as  NWPA  shipments 
go  through  its  jurisdiction  each  year.  If 
there  is  a  lapse  of  NWPA  shipments  for 
three  or  more  years,  the  state  or  tribe 
would  receive  no  funds  for  those  years 
and  would  only  regain  eligibility  three 
years  prior  to  another  NWPA  shipment 
through  its  jurisdiction.  Three  years 
prior  to  the  resumption  of  shipments 
through  its  borders,  a  state  or  tribe  may 
again  apply  for  TY-1  grants.  If  the  lapse 
is  of  two  years  or  less  between 
shipments,  the  Transportation  Year 
grants  would  continue  as  if  shipments 
had  been  traversing  that  jurisdiction 
during  the  lapse. 

A  significant  route  change  made  later 
than  two  years  prior  to  the  expected 
start  of  NWPA  shipments  through  a 
jurisdiction  could  generate  some 
difficulty  in  administering  Section 
180(c).  The  Section  180(c)  program 
would  include  contingencies  for 
changes  in  schedule  and  route.  In 
general,  jurisdictions  may  receive  an 
additional  amount  of  funding  and 
teclmical  assistance  if  asked  to  complete 
activities  in  shorter  amounts  of  time, 
i.e.,  a  state  may  receive  TY-1  and  'FY- 
2  funding  in  the  same  year.  If  the  route 
change  is  made  too  close  to  the  time  of 
shipment  to  allow  for  Section  180(c) 
preparations,  OCRWM  may  use  escorts 
with  more  training  and  equipment  than 
those  currently  used  for  the  purpose  of 
safeguards  until  a  reasonable  time 
period  for  training  has  expired. 

Allowable  Activities  for  Funding 

This  section  describes  the  types  of 
activities  that  would  be  allowed  under 
this  proposal  and  some  of  the  specific 
activities  that  would  be  disallowed. 

This  is  not  meant  to  be  a  comprehensive 


list,  but  merely  a  guide  to  the  types  of 
activities  an  applicant  jurisdiction 
might  consider  and  some  of  the 
activities  that  would  be  considered 
outside  the  scope  of  the  program  and 
therefore  not  eligible  for  Section  180(c) 
funding. 

For  the  most  part,  it  would  be  the 
applicant’s  decision  as  to  who  gets 
trained,  the  level  of  training  obtained, 
and  the  organization  that  administers 
the  training.  Applicants  would  be 
encouraged  to  describe  in  their  three- 
year  plans  how  the  budget  would  be 
integrated  with  other  available  training 
such  as  that  offered  through  the 
Hazardous  Materials  Transportation 
Act,  the  Federal  Emergency 
Management  Agency,  the  Conference  on 
Hazardous  Materials  Enforcement 
Development,  the  state,  or  regional 
organizations.  The  application  package 
would  request  information  on  how  the 
applicant  would  use  the  budget  as  part 
of  a  larger  effort  to  augment  Aeir 
current  infrastructure  for  safe  routine 
transportation  procedures  and 
emergency  response  as  well  as  how  the 
applicant  anticipates  using  technical 
assistance. 

Specifically,  an  applicant  would  be 
able  to  budget  up  to  ten  percent  of  each 
year’s  180(c)  funds  to  purchase 
appropriate  (i.e.,  training-related) 
equipment  provided  the  equipment  is 
identified  in  its  application  and 
approved  in  the  grant. 

Funding  may  be  used  for  refresher 
training  and  to  train  new  public  safety 
personnel.  During  the  years  NWPA 
transportation  is  occurring  in  a 
jurisdiction  (Transportation  Year),  two- 
thirds  of  the  budget  provided  in  TY-1  • 
would  help  offset  the  costs  of  refresher 
and  new  personnel  training.  The  two- 
thirds  multiplier  is  a  conservative 
estimate  based  on  the  assumption  that 
after  the  initial  training  in  TY-1  and 
TY-2,  each  jurisdiction  would 
experience  a  personnel  turnover  rate  of 
approximately  two-thirds  of  its  staff 
each  year.  The  turnover  of  personnel, 
particularly  in  the  emergency  response 
area,  means  that  new  people  will  need 
training  if  shipments  continue  through 
a  jurisdiction  over  an  extended  period 
of  time.  It  would  be  the  jurisdiction’s 
choice,  within  the  limits  of  their  Section 
180(c)  annual  budget,  to  determine  who 
receives  refresher  training  and  with 
what  frequency.  It  would  also  be  the 
jurisdiction’s  choice,  within  the  limits 
of  its  annual  Section  180(c)  budget, 
which  new  personnel  receive  training 
and  the  type  and  location  of  the 
training. 

Section  180(c)  funds  would  not  be 
available  for  the  conduct  of  drills  and 
exercises.  The  Department  anticipates 


that  it  will  conduct  drills  and  exercises 
which  will  be  conducted  in  conjunction 
with  states,  tribes  and  local 
governments  in  preparation  for  NWPA 
shipments.  However,  drills  and 
exercises  are  generally  considered  a 
means  to  measure  preparedness,  an 
activity  the  Department  views  as  beyond 
the  scope  of  the  180(c)  program  which 
is  limited  by  statute  to  provision  of 
funds  and  technical  assistance  for 
training. 

IV.  Discussion  of  Comments  Received 
on  the  NOIs 

The  Department  received  38 
comments  in  response  to  the  January  3, 
1995,  Notice  of  Inquiry  and  an 
additional  13  comments  in  response  to 
the  July  18, 1995,  Notice  of  Inquiry: 
Supplemental  Information.  Comments 
were  received  from  the  Council  of  State 
Governments — Midwestern  Office, 
Council  of  State  Govemments/Eastern 
Regional  Conference,  Southern  States 
Energy  Board,  Western  Interstate  Energy 
Board,  two  private  citizens,  Ohio 
Division  of  Emergency  Medical 
Services,  State  of  California  Department 
of  Transportation,  White  Pine  County 
Nuclear  Waste  Project  Office, 
Commercial  Vehicle  Safety  Alliance, 
International  Association  of  Fire 
Fighters,  Texas  Department  of  Public 
Safety,  Lander  County  Commission, 
Yakima  Indian  Nation,  Nevada  Agency 
for  Nuclear  Projects,  Association  of 
American  Railroads,  Nye  County 
Nuclear  Waste  Repository  Project  Office, 
Oregon  Department  of  Energy,  State  of 
Kansas,  Eureka  County  Yucca  Mountain 
Information  Office,  New  Mexico  Energy, 
Minerals  and  Natural  Resources 
Department,  National  Conference  of 
State  Legislatures,  County  of  Inyo 
Planning  Department,  Nuclear  Waste 
Repository  Oversight  Program,  National 
Congress  of  American  Indians, 
Conference  of  Radiation  Control 
Program  Directors,  Federal  Emergency 
Management  Agency,  Lincoln  County 
Nuclear  Waste  Project,  Nuclear  Energy 
Institute,  Vermont  Department  of  Public 
Service,  Commonwealth  Edison 
Company,  Ohio  Emergency 
Management  Agency,  Clark  County 
Department  of  Comprehensive  Planning, 
Public  Utilities  Commission  of  Ohio, 
Northern  States  Power  Company,  Ohio 
Emergency  Management  Agency, 
Virginia  Power,  State  of  Nebraska  Civil 
Defense  Agency  and  the  State  of 
Colorado.  The  commenters  held  very 
diverse  opinions;  no  single  theme  for 
implementing  Section  180(c)  was 
apparent. 

The  following  section  discusses 
general  categories  and  summarizes 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


24775 


major  points  of  the  comments  and  the 
Department’s  response. 

Major  Issues 

A.  Section  180(c)  Policy 

The  commenters  raised  many  topics 
related  to  defining  a  Section  180(c) 
policy.  Although  the  Department 
recognizes  that  these  topics  are  closely 
related  and  overlap  each  other,  this 
section  divides  those  topics  into  the 
following  subsections:  general  themes 
for  a  Section  180(c)  program,  safe 
routine  transportation,  emergency 
response  procedures,  eligibility  criteria, 
funding  allocation  formula,  allowable 
use  of  funds,  technical  assistance  and 
equipment,  and  concerns  of  rural  and 
tribal  governments. 

General  Themes 

A  number  of  commenters  offered 
ideas  about  the  philosophy  and  general 
structure  of  the  180(c)  program.  These 
ranged  from  developing  a  needs-based 
type  of  program  to  one  that  offers 
assistance  for  an  additional  incremental 
level  of  training  in  existing  hazardous 
materials  transportation  training  to 
cover  NWPA  shipments.  An  example  of 
comments  related  to  a  needs-based 
program  is  the  Colorado  Emergency 
Planning  Commission  recommendation 
to  conduct  a  risk  assessment  that 
balances  the  likelihood  of  an  accident, 
the  response  capability  of  the 
jurisdiction  to  react,  and  the  likely 
affected  population,  then,  from  that 
assessment,  identify  the  preparedness, 
response,  and  recovery  needs  of  each 
jurisdiction.  Similarly,  the  Western 
Governors’  Association  (WGA),  through 
the  Western  Interstate  Energy  Board, 
submitted  straw  man  regulations  for  a 
program  that  assesses  the  current 
capabilities  of  jurisdictions,  assesses  the 
needed  level  of  readiness  for  NWPA 
shipments,  and  then  provides  Section 
180(c)  assistance  to  make  up  the 
difference.  WGA  suggested  that 
planning  grants  could  be  used  to  fund 
jurisdictions  to  complete  the 
capabilities  assessment  while 
implementation  grants  could  be  used  to 
carry  out  the  identified  activities.  They 
recommended  the  Department  fund  one 
national  and  several  regional  training 
advisory  conunittees  to  help  states  and 
tribes  coordinate  their  training 
activities.  Most  of  the  comments 
supporting  a  needs-based  program 
ei  Aer  implied  or  stated  the  belief  that 
Section  180(c)  assistance  should  cover 
all  costs  associated  with  the  Federal 
government’s  transportation  of  spent 
nuclear  fuel. 

In  contrast,  other  conunents  urged  the 
Department  to  only  provide  training  and 


assistance  as  an  increment  above  what 
currently  exists.  These  comments  urged 
the  Department  to  take  into  account  the 
low  level  of  risk  presented  by  spent 
nuclear  fuel  and  high-level  radioactive 
waste  shipments  and  proportion  the 
assistance  and  training  among  recipients 
accordingly.  These  commenters 
maintained  that  current  hazardous 
materials  transportation  training  for  safe 
routine  and  emergency  response 
procedures  is  sufficient  to  handle  any 
transportation  radiological  accident  ^at 
may  occur.  Creating  a  Section  180(c) 
program  that  goes  beyond  current 
hazardous  materials  transportation 
training  would  send  a  message  that  the 
NWPA  shipments  are  more  hazardous 
than  they  really  are.  Still  other 
commenters  stated  that  nuclear  utilities 
will,  in  effect,  pay  twice  for  emergency 
response  and  safe  routine  practices 
through  contributions  to  the  Nuclear 
Waste  Fund,  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  fees 
for  transporters  of  hazardous  material, 
and  through  various  state  and  local  fee 
assessments  and  programs. 

Other  recurring  comments  urged  the 
Department  to  either  not  ship  or  to  limit 
the  number  of  shipments  until  a  Section 
180(c)  program  is  in  place.  This 
comment  was  frequently  presented  in 
conjunction  with  the  belief  that  the 
Department  has  an  obligation  to  accept 
waste  in  1998,  and  if  Congress  identifies 
a  storage  facility,  shipping  may  well 
begin  in  1998  or  shortly  thereafter.  In 
addition,  these  commenters  urged  the 
Department  to  accelerate  Section  180(c) 
implementation  and  to  ask  for  a  Section 
180(c)  budget  allocation  in  the  1996 
budget  request  to  Congress. 

Several  commenters  encouraged  the 
Department  to  begin  as  soon  as  possible 
the  process  of  route  selection,  in 
cooperation  with  the  states,  to  give 
jurisdictions  sufficient  time  to  assess 
their  training  needs.  They  argued  that 
jurisdictions  need  to  know  what  routes 
will  be  used  so  that  they  may  begin 
planning  immediately  for  shipments 
and  be  prepared  if  shipping  occurs 
within  the  next  few  yefurs. 

Response 

It  is  the  Department’s  position  that  the 
purpose  of  a  Section  180(c)  program  is 
to  provide  jurisdictions  assistance  in  an 
increment  above  their  current  level  of 
preparedness  rather  than  to  supply 
complete  emergency  response  or  safe 
routine  transportation  capabilities  along 
NWPA  transportation  routes.  Other 
Federal  agencies  such  as  FEMA  and  the 
Department  of  Transportation,  as  part  of 
their  respective  missions,  assist  states 
and  tribes  in  the  creation  of  more 
comprehensive  emergency  response  and 


safe  routine  transportation  capabilities. 
Therefore,  this  proposal  is  designed  to 
provide  incremental  assistance,  above 
what  currently  exists,  to  help 
jurisdictions  prepare  for  NWPA 
shipments.  This  program,  in 
combination  with  the  Department’s 
emergency  response  capabilities,  will 
help  jurisdictions  train  for  these 
shipments  and  increase  their 
preparedness  level. 

While  the  Department  has  not 
adopted  the  Western  Governor’s 
Association  straw  man  regulations 
specifically,  the  Department’s  proposal 
would  allow  states  and  tribes  the 
flexibility  to  implement  many 
provisions  of  the  straw  man  regulations 
as  they  choose.  The  Department’s 
proposed  technical  assistance  would 
help  provide  the  planning  and 
coordination  called  for  in  the  straw  man 
regulations  at  a  reasonable  cost  to  the 
program.  In  addition,  the  proposed 
training  advisory  groups  could  drain 
financial  assistance  away  from  recipient 
jurisdictions.  Training  up  to  two  years 
prior  to  shipments  will  provide 
inspectors  and  emergency  responders 
with  current  information  about  the 
NWPA  shipments. 

Regarding  the  concern  that  shi^jments 
will  occur  with  less  than  three  years’ 
preparation,  this  proposed  policy 
includes  a  contingency  plan  should  the 
Department  have  to  ship  spent  fuel 
through  a  jurisdiction  with  less  than 
three  years  notice.  In  addition,  the 
Department  will  work  with  jurisdictions 
on  a  case-by-case  basis  to  meet  the 
intent  of  Swtion  180(c)  prior  to  any 
shipments  through  a  jurisdiction. 

Regarding  the  comments  that  the 
Department  should  request  Section 
180(c)  funding  in  fiscal  year  1996  and 
announce  routes  as  soon  as  possible, 
funding  requests  for  Section  180(c)  and 
a  determination  of  routes  cannot  be 
completed  until  a  destination  and  initial 
shipping  date  have  been  identified. 

Safe  Routine  Transportation 

Commenters  offered  several 
suggestions  concerning  the  definition  of 
safe  routine  transportation  as  used  in 
180(c).  Four  commenters  specifically 
supported  the  Transportation  External 
Coordination  Working  Group  definition 
while  other  commenters  wrote  more 
expansive  definitions  to  include 
combinations  of  alternate  route  analysis, 
inspection  and  enforcement  training,  en 
route  contingency  plans,  transportation 
infrastructure  improvements,  shipment 
notification  and  tracking,  escorts,  public 
information,  and  development  and 
distribution  of  training  curricula  and 
course  materials.  The  Western 
Governor’s  Association  straw  man 


24776 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


regulations  would  add  record-keeping 
audits,  operating  protocols,  and 
improving  confidence  in  the  shipping 
package  to  the  definition. 

A  number  of  viewpoints  were 
expressed  on  inspections  as  part  of  safe 
routine  transportation  activities.  For 
example,  the  Public  Utility  Commission 
of  Ohio  stated  that  safe  routine 
transportation  includes  more  than 
inspections  and  should  include  detailed 
carrier  and  shipper  compliance  reviews 
pursuant  to  49  CFR  100-177 
requirements.  The  Department  was  also 
encouraged  to  develop  inspection 
stanaards  for  rail  transport  serving  the 
same  purpose  as  the  Commercial 
Vehicle  Safety  Alliance’s  enhanced 
inspection  standards  for  truck 
shipments. 

Regarding  the  relative  emphasis  and 
scope  of  safe  routine  transportation 
jictivities,  the  Council  of  State 
Governments — Midwestern  Office  and 
the  Public  Utility  Commission  of  Ohio 
recommended  placing  equal  emphasis 
on  safe  routine  transportation  activities 
as  on  emergency  response  activities.  In 
contrast,  the  Ohio  Emergency 
Management  Agency  recommended 
placing  more  emphasis  on  emergency 
response  activities.  One  commenter  said 
Section  180(c)  a.ssistance  should  fully 
fund  .state  costs  for  state  inspections  and 
escorts  related  to  NWPA  shipments. 

The  need  for  and  training  of  escorts 
was  also  a  topic.  The  Conference  of 
Radiation  Control  Program  Directors 
questioned  the  need  for  escorts  as  an 
expensive  option  considering  the  actual 
level  of  risk  compared  to  other 
hazardous  material  shipments.  Two 
commenters  called  for  the  Department 
to  examine  the  possibility  of  either  state 
or  Federal  response  teams  traveling  with 
the  shipments  to  reduce  the  need  for 
local  first-responder  training. 

A  global  positioning  system  for 
shipment  tracking  was  encouraged  as  a 
way  to  build  trust  in  the  safety  of  the 
shipments  and  work  m.ore  closely  with 
the  corridor  jurisdictions. 

Response 

The  definition  of  safe  routine 
transportation  proposed  in  this  notice 
combines  part  of  the  TEC  definition  and 
the  Strategy  document  definition.  The 
complete  TEC  definition  was  not  used 
because  it  is  very  broad  and  does  not 
indicate  specifically  what  training  for 
safe  routine  transportation  activities 
would  be  covered  by  Section  180(c) 
assistance.  Many  activities  suggested  in 
the  comments  are  already  required  of 
the  shipper  or  carrier  such  as 
developing  operating  protocols  and 
using  escorts.  This  negates  the  need  to 
include  the  activities  in  the  definition  of 


safe  routine  transportation  for  the 
purposes  of  providing  Section  180(c) 
assistance.  Some  other  requested 
activities,  such  as  alternate  route 
analysis  and  record-keeping  audits,  are 
outside  the  realm  of  training  for  safe 
transport  of  NWPA  shipments,  and 
therefore  not  included  in  the  definition. 

Regarding  the  comments  that  the 
Department  should  develop  rail 
inspection  standards,  the  Department 
representatives  will  work  cooperatively 
with  the  railroad  companies  and  the 
Federal  Railroad  Administration  (FRA) 
on  inspection  and  enforcement  matters. 
Both  the  rail  companies  and  the  FRA 
have  stringent  standards  for  the 
transportation  of  spent  nuclear  fuel  and 
high-level  nuclear  waste.  The 
Department  has  no  plans  to  develop  rail 
inspection  criteria. 

The  proposed  policy  permits  enough 
flexibility  that  a  recipient  jurisdiction 
may  distribute  the  money  between 
training  for  emergency  response 
procedures  and  safe  routine 
transportation  procedures  as  they 
choose.  Again,  this  proposal  is  intended 
to  assist  jurisdictions  to  incrementally 
increase  their  level  of  preparedness  for 
NWPA  shipments.  However,  the 
Department  maintains  the  position  that 
to  pay  for  all  costs  associated  with  state 
inspections  and  escorts  is  beyond  the 
scope  of  the  Section  180(c)  program  and 
is  not  necessary  for  shipment  safety. 

These  shipments  will  be  made  in 
accordance  with  NRC  safeguards  and 
security  requirements.  The  issue  of 
whether  escorts  must  be  used  is 
partially  answered  by  NRC  regulations, 
which  require  escorts  (10  CFR  73,37). 

Emergency  Response  Procedures 

The  comments  on  providing 
assistance  for  emergency  response 
training  procedures  were  particularly 
varied.  In  keeping  with  the  needs-based 
approach  to  assistance,  a  number  of 
commenters  recommended  funding 
planning  activities  to  determine  the  type 
and  amount  of  training.  These 
suggestions  include  Departmental 
delineation  of  the  roles  and 
responsibilities  of  each  jurisdiction  in 
an  emergency  response  situation  and 
assistance  to  each  jurisdiction  in 
carrying  out  that  role;  funding  to 
jurisdictions  to  conduct  route  and  risk 
assessments  prior  to  deciding  whom  to 
train  and  to  what  standards;  or  using  the 
State  Emergency  Response  Commissions 
and  the  Local  Emergency  Planning 
Committees  as  points  of  contact  to 
decide  who  should  receive  assistance 
and  to  determine  the  needed  level  of 
training. 

Various  training  standards  for 
different  levels  of  responders  were  also 


suggested.  These  included  awareness 
training  for  local  first-responders  emd 
higher-level  training  for  more 
specialized  responders,  refi'esher 
training  for  first-responders, 
maintenance  of  on-call  systems  for 
radiological  responders,  and  periodic 
exercises  for  personnel  responding  to 
accidents.  The  Western  Governor’s 
Association  straw  man  regulations 
recommended  the  above  activities  plus 
accident  notification,  safe  parking 
procedures,  equipping  personnel 
responding  to  NWPA  accidents, 
development  and/or  revision  of  courses 
and  course  materials,  and  assessing 
opportunities  to  coordinate  training, 
emergency  response,  and  exercises.  One 
commenter  praised  the  emergency 
response  training  at  the  Department’s 
Nevada  Test  Site  and  asked  that  it  be 
used  for  Section  180(c)  funded  training. 

A  firequent  comment  supported 
integration  of  emergency  response 
training  for  local  public  safety  officials 
into  existing  hazardous  materials 
training  because  the  response 
requirements  for  radiological  incidents 
fall  within  the  requirements  for  other 
hazardous  materials  shipments. 

The  Council  of  State  Governments — 
Midwestern  Office  asserted  that  current 
capabilities  at  the  state,  tribal  and  local 
level  are  inadequate  in  most 
jurisdictions  to  handle  the  number  and 
frequency  of  planned  OCRWM 
shipments.  In  contrast,  two  other 
commenters  recommended  only 
incremental  assistance  to  first- 
responders  because  current 
Departmental  resources  can  support  any 
incident  that  may  occur  during 
transport. 

Comments  on  training  for  hospital 
personnel  ranged  from  the  need  to 
provide  awareness  training  to 
specialized  decontamination  equipment 
and  training.  Two  commenters  argued 
tliat  training  for  hospital  personnel  was 
not  necessary  at  all.  The  Council  of 
State  Governments/Eastem  Regional 
Conference  said  assistance  was  not 
necessary  for  hospitals  because  the  Joint 
Commission  on  Accreditation  of  Healtli 
Care  Organizations  requires  hospitals  to 
be  able  to  treat  patients  exposed  to 
radioactive  contamination  before 
receiving  their  accreditation. 

Response 

This  proposed  policy  is  flexible 
enough  that  a  recipient  jurisdiction 
could  conduct  many  of  the  suggested 
activities.  The  Department  recognizes 
the  need  for  clear  lines  of  responsibility 
and  communication  during  a 
transportation  emergency  and 
anticipates  working  with  recipient 
jurisdictions  on  these  matters  through 
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the  provision  of  technical  assistance 
and,  as  budget  allows,  by  conducting 
exercises  and  drills.  While  exercises  and 
drills,  will  be  conducted  separately  from 
the  Section  180(c)  program,  the 
assistance  may  be  used  to  support 
participation  in,  or  observation  of, 
exercises  and  drills  if  the  recipient 
jurisdiction  desires.  Similarly,  reliance 
on  the  State  Emergency  and  Response 
Commissions  and  Local  Emergency 
Planning  Committees  infrastructure  will 
be  left  to  the  applicant  jurisdiction’s 
discretion.  This  proposal  does  not  allow 
Section  180(c)  assistance  to  be  used  to 
conduct  route  and  risk  assessments 
because  these  activities  are  outside  the . 
scope  of  training  for  emergency 
response  and  safe  routine  transportation 
activities. 

Regarding  the  specihc  activities 
allowed  under  this  proposal,  each 
jurisdiction  will  be  allowed  to  choose 
the  training  they  wish  and  to  train  the 
public  safety  personnel  of  their 
choosing.  The  funding  provided  is 
intended  to  defray  the  costs  of  attending 
advanced  courses  such  as  those  offered 
by  the  Department.  In  many  cases,  the 
applicants  will  have  their  own  less 
expensive  training  programs  (FEMA  and 
the  Department  do  not  charge  tuition, 
although  this  proposal  uses  the  cost  of 
tuition  as  a  basis  of  the  estimate  for  the 
cost  of  each  trainee)  and  may  use  the 
remaining  assistance  for  other  activities 
related  to  training  for  safe  routine  and 
emergency  response  transportation 
procedures. 

The  Department  will  provide 
awareness  training  materials  for  local 
responders  and  public  information 
material  to  the  recipient  jurisdictions. 
For  more  advanced  training  courses,  it 
is  expected  the  recipient  jurisdictions 
will  either  use  their  own  training 
courses,  if  available,  or  attend  existing 
hazardous  materials  or  radiological 
emergency  response  classes.  Equipment 
will  not  be  provided  for  directly,  but  up 
to  ten  percent  of  a  recipient’s  funds  may 
be  used  to  purchase  equipment  of  the 
recipient’s  choosing.  Again,  the  basis  of 
estimate  in  the  proposal  does  not 
explicitly  provide  for  training  hospital 
personnel,  but  recipient  jurisdictions 
may  use  their  funds  for  this  purpose  if 
they  choose.  The  Department’s 
awareness  materials  will  include 
information  about  Oak  Ridge  National 
Laboratory’s  Radiological  Emergency 
Assistance  Center  and  Training  Site  and 
its  24-hour  on-call  assistance. 

Regarding  the  preparedness  level  of 
state  and  tribal  jurisdictions,  the 
Department  understands  that  there  are 
greatly  varying  levels  of  preparedness. 
The  financial  and  technical  assistance 
provided  through  this  proposed 


program,  in  combination  with  the 
Department’s  resources,  will  assist 
recipient  jurisdictions  to  incrementally 
increase  their  level  of  preparedness  for 
NWPA  shipments.  The  Department  will 
work  with  a  jurisdiction  to  provide 
information  about  the  shipments,  the 
safety  precautions  taken,  and  the 
Department’s  resources  to  assist  the 
jurisdiction  in  case  of  an  accident  or 
incident. 

Eligibility  Criteria 

Comments  on  eligibility  criteria 
focused  on  which  jurisdictional  level 
should  be  eligible  to  apply  for  funds. 
Some  argued  that  if  local  governments 
were  eligible  to  receive  funds  directly, 
then  this  would  reduce  administrative 
costs  and  give  local  governments  more 
control  over  the  assistance.  Several 
counties  simply  requested  that  they  be 
guaranteed  an  amount  of  budget  and 
given  some  discretion  in  using  the 
assistance.  Other  commenters  said  only 
state  and  tribal  agencies  are  eligible  to 
apply  for  assistance.  Some  commenters 
made  suggestions  regarding  how  the 
timing  of  NWPA  shipments  through  a 
jurisdiction  impacts  eligibility.  The 
WGA  straw  man  regulations  defined  an 
eligible  state  or  tribe  as  “a  host(s)  and 
corridor  states  or  Indian  tribes  through 
which  shipments  under  the  NWPA  are 
planned  within  six  years.”  Others  said 
training  should  begin  from  one  to  three 
years  prior  to  shipment. 

One  commenter  said  that  eligibility 
should  not  be  restricted  by  waste  type 
or  destination,  but  rather  should  help 
local  governments  prepare  for  all  types 
of  hazardous  materials  transportation 
emergencies. 

The  point  was  also  raised  that  tribes 
and  states  near,  but  not  on, 
transportation  routes  should  be  eligible 
for  assistance,  since  their  lands  and 
people  would  be  ?*  risk  in  case  of  a 
transportation  acc.dent  or  incident. 
Another  commenter  disagreed,  saying 
that  only  jurisdictions  traversed  by 
NWPA  shipments  should  be  eligible  for 
assistance. 

Resportse 

The  Department  based  its  proposed 
requirements  for  eligibility  on  the 
wording  in  the  NWPA  and  the 
Department’s  prior  discussions  with 
stakeholders  about  beginning  assistance 
three  to  five  years  prior  to 
commencement  of  shipping  through  a 
jurisdiction.  The  statute  provides  that 
state  governments  determine  how  best 
to  allocate  the  assistance  to  local 
jurisdictions.  The  Department  plans  to 
assist  tribal  governments  directly  unless 
requested  otherwise  by  the  tribal 
government.  Recipients  will  be  required 


to  encourage  local  government 
participation  in  planning  and  training 
and  to  provide  awareness  training 
materials  and  public  information 
supplied  by  the  Department  to  local 
public  safety  officials  along  the 
shmment  routes. 

The  Department  does  not  propose  to 
use  the  Western  Governor’s  Association 
straw  man  regulations  indicating  that 
eligible  jurisdictions  should  receive 
assistance  six  years  prior  to 
transportation.  Since  states  and  tribes 
have  primary  responsibility  to  plan  for 
hazardous  materials  transportation 
through  their  jurisdictions  regardless  of 
Federal  shipments,  and  given  the  high 
rate  of  turnover  among  emergency 
response  personnel,  the  Department 
believes  that  assi.stance  provided  so  far 
in  advance  of  shipments  would  not  be 
effective. 

In  response  to  the  request  to  provide 
assistance  regardless  of  destination  or 
type  of  waste.  Section  180(c)  provides 
that  assistance  is  only  available  for 
those  jurisdictions  through  whom  the 
Secretary  [of  Energy]  plans  to  ship  spent 
nuclear  fuel  and  high-level  nuclear 
waste  to  a  repository  or  MRS  under  the 
NWPA.  Assistance  will  not  be  provided 
to  jurisdictions  that  do  not  have  NWPA 
shipments  through  their  borders,  nor 
will  assistance  be  provided  for  other 
tyj)es  of  wastes. 

Funding  Allocation  Formula 

Once  eligibility  criteria  are 
determined,  the  total  assistance 
available  will  have  to  be  allocated 
among  the  eligible  parties.  Commenters 
were  explicit  in  their  views  of  how 
funds  should  be  allocated.  A  frequent 
comment  was  that  funds  should  be 
allocated  according  to  the  shipment 
miles  through  a  jurisdiction.  'The 
Western  Governor’s  Association  defined 
shipment  miles  as  the  product  of  the 
expected  number  of  shipments 
multiplied  by  the  distance  of  such 
shipments.  The  Western  Governor’s 
Association  straw  man  regulations 
recommended  annual  implementation 
grants  of  75%  of  the  funds  allocated 
according  to  shipment  miles  and  25% 
allocated  to  ensure  minimum  funding 
levels  and  program  capabilities.  The 
Nuclear  Energy  Institute  countered  that 
the  number  of  shipment  miles  through 
a  jurisdiction  does  not  automatically 
result  in  greater  impact  to  a  jurisdiction 
and  therefore  should  not  qualify  them 
for  additional  assistance. 

Other  commenters  suggested  funding 
be  allocated  to  each  eligible  jurisdiction 
based  on  a  formula  that  includes  both 
the  number  of  route  miles  in  the 
jurisdiction  and  the  population  at  risk 
along  the  shipment  route(s),  with 
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consideration  given  to  existing 
capabilities,  and  to  the  number  of 
shipments.  Population  was  frequently 
mentioned  as  a  valid  determinant  of 
funding  allocations.  Several 
commenters  stated  that  there  should  be 
a  base  level  of  funding  for  each 
jurisdiction. 

The  Council  of  State  Governments — 
Midwestern  Office  and  Commonwealth 
Edison  Company  recommended  that  the 
Department  consult  with  recipients  to 
determine  their  funding  level  based  on 
the  impact  of  the  shipments  to  that 
jurisdiction.  The  Council  of  State 
Govemments/Eastem  Regional 
Conference  said  the  funds  for  first- 
responders  should  be  proportional  to 
the  number  of  responders  along  a  route 
and  the  funding  available  for  inspectors 
should  be  a  function  of  the  number  of 
shipments. 

The  Texas  Department  of  Public 
Safety  recommended  using  the 
Hazardous  Materials  Transportation  Act 
Training  and  Planning  Grants  approach 
to  allocating  funds. 

Response 

The  Department  agrees  with  many 
commenters  that  a  base  level  of 
assistance  should  be  available  to  all 
jurisdictions  to  be  crossed  by  NWPA 
shipments.  Number  of  shipments  was 
not  used  as  a  determinant  of  funding 
level  because  training  of  safety  officials 
is  required  no  matter  how  many 
shipments  cross  their  jurisdiction.  A 
jurisdiction  may  need  additional 
inspectors  as  the  number  of  shipments 
increases.  Population  was  not  used  to 
determine  funding  levels  because  the 
same  level  of  effort  is  required  in 
responding  to  an  emergency  no  matter 
how  many  people  may  be  affected. 

The  Department  does  not  foresee 
working  with  each  eligible  jurisdiction 
to  determine  assistance  levels  because 
the  number  of  eligible  jurisdictions  in  a 
given  year  would  make  such  an 
interactive  process  prohibitively  costly, 
lengthy  and  administratively 
burdensome.  It  would  require 
signifif^ant  resources  from  both  the 
Department  and  the  applicant  with  little 
or  no  increased  level  of  safety. 
Jurisdictions  will  be  able  to  obtain 
guidance  from  Department 
representatives  to  determine  how  best  to 
allocate  the  funds  and  what  type  of 
training  to  obtain. 

The  Hazardous  Materials 
Transportation  Act  model  for  fund 
allocation  has  merit  but  the  Department 
believes  the  allocation  method  proposed 
in  this  Notice  is  more  appropriate  to  a 
Section  180(c)  program.  The  Hazardous 
Materials  Transportation  Act  program 
has  virtually  the  same  number  of 


eligible  jurisdictions  from  year  to  year 
whereas  the  Section  180(c)  program  may 
have  large  annual  variations  in  the 
number  of  eligible  jurisdictions.  The 
funding  allocation  method  proposed  in 
the  appendix  of  this  Notice  would  allow 
the  Etepartment  to  prepare  its  draft 
annual  budget  request  based  on 
anticipated  needs  for  each  year  of 
shipment.  Finally,  both  the  Department 
and  some  commenters  maintain  that  the 
reimbursement  aspect  of  the  Hazardous 
Materials  Transportation  Act  is  not 
appropriate  for  a  Section  180(c) 
program. 

Allowable  Use  of  Funds 

Elements  of  this  discussion  overlap 
with  the  discussion  of  program  scope 
and  the  definitions  of  key  terms.  Several 
state  agencies  and  organizations  said 
that  states  and  tribes  should  prioritize 
their  own  training  needs.  They  argued 
that  the  Department  must  balance 
accoxmtability  with  an  applicant’s  need 
for  latitude  in  deciding  how  to  spend 
funds  because  of  the  varying  levels  of 
preparedness,  divisions  of 
responsibility,  and  other  differences. 
Commenters  suggested  the  Department 
could  help  recipient  jurisdictions  by 
supplying  information  and^xpertise  to 
help  beneficiaries  determine  how  best  to 
use  the  funds. 

Many  commenters,  however,  said  that 
the  final  allocation  of  funding  should 
guarantee  a  specific  portion  of  the 
fimding  for  local  governments  to  use  as 
,  they  see  best.  Other  suggestions  were  to 
give  local  governments  explicit  standing 
on  any  planning,  training  or  advisory 
groups  formed  as  a  result  of  Section 
180(c),  to  reserve  a  certain  percentage  of 
the  funds  for  distribution  to  local 
governments,  and  to  require  recipients 
to  notify  local  governments  of  the 
program  and  to  encourage  their 
participation.  One  commenter  objected 
to  exclusively  funding  training  for  local 
governments  and  excluding  training  for 
state  personnel  and  recommended  the 
Department  check  the  intent  of  Congress 
in  this  regard. 

Other  commenters  argued  that  the 
Hazardous  Materials  Transportation  Act 
grant  program  provides  a  good  model 
for  allowable  activities.  These 
regulations  require  recipient 
jurisdictions  to  describe  existing 
programs  and  explain  how  the 
requested  funds  supply  necessary 
improvements  to  the  existing 
capabilities.  They  also  provide  for 
monitoring  of  the  program’s 
effectiveness.  The  Department’s  Waste 
Isolation  Pilot  Plant  (WIPP)  assistance 
program  was  also  mentioned  as  a 
successful  model  to  help  determine 
allowable  activities. 


Two  states  said  that  Section  180(c) 
assistance  should  pay  for  infrastructure 
improvements  along  routes.  Another 
frequently  mentioned  point  was  that  the 
Section  180(c)  program  should  not 
require  any  matching  funds  from  the 
jurisdiction  in  order  to  receive 
assistance.  The  Western  Governor’s 
Association  straw  man  regulations 
provide  that  the  funds  be  distributed  for 
training  along  specific  shipment  routes, 
unlike  FEMA  programs  that  work  to 
enhance  overall  preparedness.  Several 
comments  recommended  that  exercises 
and  drills  be  funded  by  Section  180(c) 
assistance,  either  to  test  the  adequacy  of 
the  training  or  to  determine  the  training 
needed. 

Response 

The  Department’s  proposal  would 
allow  states  and  tribes  to  determine 
their  own  training  needs  as  long  as  it  is 
in  accordance  with  their  cmrent  public 
safety  infrastructure.  The  Department 
took  this  approach  because  it  allows 
maximum  flexibility  for  applicants  to 
tailor  the  assistance  to  their  priorities. 
Because  of  the  need  for  flexibility,  the 
proposal  does  not  require  applicants  to 
provide  a  guaranteed  percentage  of 
funds  to  local  public  safety  officials. 

The  Department’s  existing  grants 
process  under  10  CFR  Part  600  would 
provide  for  accountability  with  10  CFR 
Part  600  without  being  too  cumbersome 
for  the  Department  or  the  applicants  and 
would  allow  Department  representatives 
to  provide  advice  and  answer  questions. 
We  do  not  intend  to  request  matching 
funds  because  most  commenters  and  the 
Department  found  no  basis  for  such  a 
requirement  and  there  is  no  legal 
requirement  for  matching  funds. 

The  Hazardous  Materials 
Transportation  Act  and  WIPP  examples 
for  allowable  use  of  funds  both  have 
merit.  If  a  jurisdiction  wishes  to  follow 
the  Hazardous  Materials  Transportation 
Act  or  WIPP  example  in  prioritizing  use 
of  their  grant  monies,  that  would  be 
described  in  the  grant  application. 
Similarly,  recipients  may  decide  to 
provide  funds  only  along  a  route  or 
throughout  their  jurisdiction  as  they 
choose.  Recipients  would  not  be 
prevented  from  using  the  assistance  to 
participate  in,  or  observe,  exercises  and 
drills  but  they  are  not  included  in  the 
Department’s  proposed  basis  for 
estimating  funding  levels. 

Section  180(c)  authorizes  assistance 
only  for  training.  Therefore,  the 
Department  does  not  intend  to  allow  the 
use  of  180(c)  funds  for  infrastructure 
improvements. 
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Technical  Assistance  and  Equipment 

Almost  every  comment  that  addressed 
the  issue  of  technical  assistance 
identified  the  need  for  equipment.  Some 
commenters  su^ested  that  the 
Department  use  the  Transportation 
External  Coordination  Working  Group 
definition  of  technical  assistance. 
Another  suggested  using  the 
Department’s  1992  Draft  Options  Paper 
definition.  The  Council  of  State 
Governments — Midwestern  Office 
offered  the  following  definition,  “The 
term  ‘technical  assistance’  as  it  is  used 
in  Section  180(c)  of  the  Nuclear  Waste 
Policy  Act  means  a  variety  of  activities 
designed  to  ensure  that  state,  tribal  and 
local  governments  are  trained  for  safe 
routine  transportation  practices  as  well 
as  responding  to  transportation 
emergencies  within  their  jurisdictions, 
including  but  not  limited  to  planning 
guidance,  training  support,  practical 
support,  funding  of  pre-identified 
equipment,  and  expertise.’’  They  also 
believe  the  Department  should  supply 
funding  for  equipment,  its  maintenance 
and  calibration,  and  that  states  should 
have  funding  to  .purchase  computer 
software  and  hardwa^  to  assist  with 
monitoring  and  response  activities. 

New  Mexico  specifically  stated  it 
preferred  the  TEC  definition’s  greater 
specificity  and  clarity  over  the 
definition  offered  by  the  Council  of 
State  Governments — Midwestern  Office. 
“However,  [it]  recommendled]  two 
revisions  to  the  definition:  (1)  The  first 
sentence  should  read  *  *  to  ensure 
that  States  and  tribal  governments  are 
trained  for  safe  routine  transportation 
practices  as  well  as  capable  of 
responding  safely  and  effectively  to 
spent  nuclear  fuel  and  high-level  waste 
transportation  emergencies  with  their 
jurisdictions.’  (2)  The  second  sentence 
should  read  ‘*  *  *  and  for  public 
information,  outreach,  and  participation 
efforts.’  ’’ 

Other  suggestions  were  broader  in 
their  application,  encompassing  such 
things  as  emergency  response 
equipment,  inspection  equipment, 
assistance  in  route  planning,  emergency 
response  plan  development,  course 
development  and  exercises,  tracking 
capability,  equipment  and  training  for 
hospital  personnel,  24-hour  access  to 
Federal  radiological  safety  personnel, 
carrier  qualifications,  and  funding, 
among  others. 

The  Conference  of  Radiation  Control 
Program  Directors  questioned  the  need 
for  equipment,  especially  for  local 
responders.  They  argued  that  the  low 
risk  of  these  shipments  does  not  justify 
a  response  capability  beyond  what 
currently  exists.  FEMA,  on  the  other 


hand,  offered  its  assistance  to  the 
Department  in  providing  technical 
assistance  and  equipment  to  responders 
through  its  role  as  provider  of 
emergency  and  disaster  preparedness 
for  state,  tribal,  and  local  governments. 

Response 

The  definition  of  technical  assistance 
proposed  in  this  Notice  combines  parts 
of  the  Strategy  definition  and  the 
Transportation  External  Coordination 
Working  Group  definition.  The  bulk  of 
the  Transportation  External 
Coordination  Working  Group  definition 
was  not  included  because  many  of  the 
activities  listed,  such  as  assistance  in 
route  planning,  maintaining  equipment, 
providing  on-site  emergency  response 
assistance,  and  remediation  assistance 
are  outside  the  scope  of  training  and 
therefore  not  covered  by  Section  180(c). 
The  Department  has  resources  already 
available,  upon  request  of  the  state  or 
tribe,  to  provide  monitoring  and 
recovery  advice  if  there  has  been  an 
accident  or  incident.  In  addition,  the 
shipper  and  carrier  can  provide 
shipment-specific  assistance. 

The  definition  in  this  proposal  allows 
for  Department  representatives  to 
provide  technical  support  on  training 
needs  and  response  strategies  as  budget 
constraints  allow.  As  explained  in  the 
proposal,  conduct  of  drills  and  exercises 
are  not  included  under  the  definition  of 
technical  assistance  although  it  is 
anticipated  that  the  NWPA 
transportation  staff,  or  DOE 
representatives,  may,  as  budget  allows, 
conduct  exercises  and  drills  with  state, 
local,  and  tribal  jurisdictions  along  the 
transportation  routes. 

Concerns  of  Rural  and  Tribal 
Governments 

Few  additional  comments  that  dealt 
specifically  with  the  concerns  of  rural 
and  tribal  governments  were  received  in 
response  to  the  July  18,  Notice  of 
Inquiry.  Both  New  Mexico  and  the 
Council  of  State  Governments — 
Midwestern  Office  reiterated  the 
Department’s  responsibility  to  work 
with  tribes  on  a  government-to- 
govemment  basis.  Other  comments 
stressed  the  Department’s  Trust 
responsibility  towards  tribal 
governments.  One  comment  encouraged 
the  Department  to  begin  direct 
communications  with  tribal 
governments  near  reactor  locations  to 
address  their  particular  concerns.  The 
Department  was  also  encouraged  to 
contact  tribal  governments  who  may  not 
know  they  could  have  NWPA  shipments 
crossing  their  lands. 

Comm^nters  encouraged  the 
Department  to  take  extra  steps  to 


address  the  lack  of  infrastructure  and 
resources  on  many  of  the  tribal  lands 
that  will  be  crossed  by  NWPA 
shipments.  Recommendations  included 
providing  resources  to  allow  tribes  to 
participate  in  the  OCRWM  program  and 
beginning  early  to  build  an  emergency 
response  infrakructure  for  those  trib^ 
lacking  basic  infrtistructure.  One 
comment  urged  expansion  of  the 
cooperative  agreement  with  the  National 
Congress  of  American  Indians  to  help 
facilitate  communication  with  tribal 
governments. 

Other  commenters  suggested  how  a 
Section  180(c)  program  could  address 
the  concerns  specific  to  rural  areas. 

Rural  jurisdictions  often  rely  heavily  on 
volunteer  public  safety  personnel  with 
high  turnover  rates,  serve  large  areas 
with  few  staff,  have  few  resources  for 
training,  with  little  or  no  ability  to  travel 
to  obtain  training.  The  commenters 
encomaged  the  Department  to  offer 
training  in  the  communities  where  the 
local  responders  reside  and  to  guarantee 
that  certain  levels  of  training  and 
equipment  would  be  supplied. 

Response 

The  Department  recognizes  that  there 
is  a  lack  of  infrastructure  and  trained 
personnel  on  many  tribal  lands  and  in 
many  rural  counties  across  the  nation. 
Typically,  these  areas  may  rely  more 
heavily  on  technical  assistance  than 
other  recipient  jurisdictions.  As  stated 
earlier,  the  Department  believes  that  a 
jurisdiction’s  lack  of  emergency 
response  infrastructure  does  not 
compromise  shipment  safety  when  a 
jurisdiction  is  aware  of  the  steps  taken 
to  ensure  safety  and  the  Department’s 
readiness  to  provide  on-site  assistance. 
The  basic  awareness  training  modules 
will  be  provided  to  jurisdictions  to 
distribute  to  responders  along  each 
shipping  route  and  will  not  require 
public  safety  officials  to  travel  outside 
their  jurisdiction.  These  training 
modules  will  inform  local  public  safety 
officials  of  what  steps  to  take  in  case  of 
a  transportation  emergency  in  their 
jurisdiction  and  what  staff  will  be 
traveling  with  the  shipments  that  can  be 
a  source  of  information  and  assistance. 

The  Department  has  agreed  to  work 
directly  with  tribal  governments  unless 
requested  otherwise  by  the  applicant. 

As  far  as  working  with  tribes  located 
near  reactors  sites,  the  Department  will 
continue  to  work  through  the 
mechanism  of  its  cooperative  agreement 
with  the  National  Congress  of  American 
Indians  to  reach  out  to  tribes  across  the 
nation  and  encourage  their  participation 
in  the  program. 
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B.  Section  180(c)  Procedures 

The  comments  received  from  both 
Notices  showed  a  preference  among  the 
commenters  for  an  OCRWM  grants 
program.  While  twelve  commenters 
recommended  a  Department  or  OCRWM 
grants  program,  eight  commenters 
supported  the  next  most  popular  option, 
the  use  of  existing  Federal  programs.  Of 
these,  four  reconunended  using  FEMA, 
two  recommended  the  Department  of 
Transportation’s  Hazardous  Materials 
Transportation  Act  program,  and  two 
recommended  other  Federal  programs. 
At  the  same  time,  eight  commenters 
specifically  criticized  the  use  of  existing 
Federal  programs.  Three  commenters 
either  requested  a  combination  of 
options  or  expressed  moderate  support 
for  a  combination  of  options:  one 
commenter  said  this  was  not  viable. 
Three  commenters  were  opposed  to 
disbursing  the  funds  through 
cooperative  agreements,  whereas  eight 
commenters  said  cooperative 
agreements  were  either  a  very  good  idea 
or  gave  conditional  support  for  the  idea. 
Several  commenters  identified  a 
preferred  option  but  also  listed  other 
options  as  acceptable. 

The  most  common  theme  among  the 
comments  on  procedural  options  was 
the  importance  of  minimizing  the 
administrative  burden  on  all  parties. 
Another  common  theme  was  to  limit  the 
layers  of  bureaucracy  and 
administration  through  which  funding 
must  pass. 

The  following  describes  more  detailed 
comments  provided  about  each  option. 

Use  Established  Federal  Agency 
Programs  Other  Than  the  Department’s 

The  Council  of  State  Governments/ 
Eastern  Regional  Conference,  the  Ohio 
Emergency  Management  Agency,  the 
Texas  Department  of  Public  Safety, 
Division  of  Emergency  Management  and 
FEMA  all  commented  that  receiving 
additional  assistance  through  FEMA’s 
Comprehensive  Cooperative  Agreement 
program  (to  be  replaced  with  tlie 
Performance  Partnership  Agreements 
beginning  in  FY96)  would  be  the  least 
administratively  burdensome  since  they 
already  participate  in  this  FEMA 
program.’ The  Council  of  State 
Governments — Midwestern  Office 
commented  that  FEMA  should  be  a 
vehicle  for  assistance  only  after  the 
Department  and  the  recipient  have 
agreed  to  use  FEMA  for  that  recipient. 
The  Hazardous  Materials  Transportation 
Act  grant  program  was  mentioned  by 
the  Nuclear  Energy  Institute  and 
Northern  States  Power  Company  as  a 
desirable  option  to  reduce  multiple 
Federal  programs  and  the  chance  that 


utilities  would  pay  twice  for  emergency 
response  through  hazardous  materials 
transportation  fees  and  the  Nuclear 
Waste  Fund. 

FEMA  provided  descriptions  of  their 
current  regulatory  authority  to  monitor 
and  assess  emergency  management 
plans  and  preparedness,  and  a  proposal 
for  how  they  could  administer  the 
Section  180(c)  program.  FEMA 
discussed  its  current  training  programs 
and  expertise  in  the  emergency 
management  field  and  stressed  its  all¬ 
hazards  approach  to  preparedness  that 
includes  radioactive  materials 
shipments  within  the  larger  scope  of 
emergency  preparedness. 

The  most  common  concern  from  the 
state  and  county  perspective  was  that 
other  Federal  programs  would  add 
administrative  layers  and  reduce  the 
funds  available  for  the  recipients.  The 
Western  Interstate  Energy  Board,  in 
particular,  felt  that  FEMA  was  not  an 
appropriate  avenue  because  “FEMA’s 
Comprehensive  Cooperative  Agreement 
program  has  been  the  subject  of 
substantial  disagreement  with  several 
western  states  and  is  viewed  by  experts 
in  our  region  as  ineffective  and 
inappropriate  for  dealing  with  spent 
nuclear  fuel  or  high-level  radioactive 
waste.’’  In  fact,  one  commenter 
criticized  FEMA  for  placing  emphasis 
on  preparations  for  nuclear  attacks 
rather  than  transportation  incidents. 

The  Hazardous  Materials  Transportation 
Act  and  FRA  programs  were  seen  as  too 
narrowly  focused  to  work  well  as  a 
vehicle  to  implement  a  Section  180(c) 
program. 

From  the  tribal  perspective,  the  most 
common  critique  of  other  Federal 
programs  was  that  none  of  the  options 
discussed  in  the  Notices  has  an  effective 
mechanism  in  place  to  work  with  tribes. 
Commenters  advocated  exploration  of 
other  funding  mechanisms  that  tribes 
use  more  frequently,  such  as  the 
Department  of  Housing  and  Urban 
Development  Community  Development 
and  Block  Grant  Program,  and  suggested 
establishing  a  separate  funding 
mechanism  for  tribal  governments. 

Other  commenters  were  concerned 
that  using  other  Federal  programs 
would  diminish  focus  on  NWPA , 
shipment  safety  and  increase  impacts 
from  government  downsizing.  The 
Commercial  Vehicle  Safety  Association 
also  pointed  out  that  it  may  put 
expertise  and  training  further  away  from 
the  intended  delivery  point. 

Establish  Agreements  With  State,  Local, 
Tribal,  and  Other  Organizations 

This  option  prompted  a  variety  of 
interpretations.  Agreements  or 
Memoranda  of  Understanding  among 


recipients,  agreements  between  the 
Department  and  recipients,  or 
agreements  between  the  Department  and 
regional  or  national  coordinating 
organizations  were  all  discussed.  Some 
identified  the  potential  improvements 
in  regional  cooperation  and  efficiency  as 
the  biggest  benefit  to  establishing 
agreements  with  regional  or  national 
organizations.  One  commenter 
suggested  cooperative  agreements 
would  allow  negotiations  each  year 
between  recipients  and  the  Department 
that  would  permit  adjustment  among 
recipients’  with  dissimilar  training 
goals.  The  Colorado  Emergency 
Planning  Commission  said 
consideration  should  be  given  to 
working  through  the  WGA  or  a  similar 
organization  to  promote  coordination. 
The  Commission  suggested  that  WIPP’s 
cooperative  agreement  with  WGA  could 
be  a  useful  mechanism  to  mimic. 

Expanding  the  cooperative  agreement 
with  the  National  Congress  of  American 
Indians  was  recommended  as  a  possible 
way  to  ensure  up  front  consultation 
with  tribal  recipients.  Such  expansion 
of  cooperative  agreements  with  tribes 
could  balance  the  differences  between 
tribes  and  other  re(^ients  governments. 

Many  commentere,  however,  saw  the 
development  of  cooperative  agreements 
as  a  lengthy,  involved  process  that 
could  take  too  long  to  implement 
effectively.  Two  commenters 
specifically  noted  the  WIPP  cooperative 
agreements  worked  well  because  there 
was  a  smaller  group  of  participants  and 
it  was  developed  over  several  years. 
NWPA  requirements  may  not  be 
compatible  with  this  experience.  This 
option  was  criticized  for  creating  an 
unnecessary  administrative  layer  that 
would  take  away  from  total  funding  to 
be  spent  on  training. 

Other  comments  encouraged 
cooperative  agreements  with 
organizations  that  could,  in  turn,  train 
state,  local  and  tribal  public  safety 
officials.  The  Association  of  American 
Railroads’  Technical  Training  Center  in 
Pueblo,  Colorado  and  the  Commercial 
Vehicle  Safety  Alliance  were  both 
identified  as  organizations  with  the 
capability  to  train  recipients  for 
emergency  response  for  rail  incidents 
and  for  truck  inspections,  respectively. 

Establish  a  Department-Wide  Grant 
Program 

Response  to  this  option  was  mixed. 
Some  called  a  Department- wide 
program  inappropriate,  citing  the 
difficulty  of  co-mingling  Nuclear  Waste 
Fund  money  with  other  Department 
transportation  activities.  Commenters 
expressed  concern  over  coordinating  the 
diverse  shipping  campaigns  of  the 
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E>epartment  in  a  timely  manner. 
Supporting  this  option,  one  commenter 
noted  that  the  fewer  points-of-contact 
between  the  Department  and 
stakeholders  would  be  beneficial. 

Establish  an  OCRWM  Grant  Program 

Many  cummenters  saw  this  as  the  best 
option,  listing  such  benefits  as 
minimizing  bureaucracy  and 
administration  and  increasing 
flexibility.  Some  commented  on  the 
benefit  of  distributing  Section  180(c) 
assistance  without  involving  other 
programs  as  would  happen  through  a 
Department-wide  grant  program.  Others 
noted  that  an  OCRWM  grant  program 
would  more  easily  adjust  to  the 
diversity  and  number  of  recipient 
jurisdictions  and  thus.  Department 
control  and  accoimtability  would  be 
easier. 

The  Western  Interstate  Energy  Board 
commented  on  this  option  favorably, 
provided  that  such  a  grant  program 
incorporates  flexibility  to  allow  states  to 
coordinate  the  training  and  funding. 

The  Southern  States  Energy  Board  and 
the  National  Conference  of  State 
Legislatures  both  identified  this  option 
as  favorable  if  additional  national  or 
regional  coordination  efforts  were  also 
supported. 

Many  county  commenters  interpreted 
this  option  as  similar  to  the  direct 
payments  made  to  local  governments 
through  Yucca  Mountain  oversight 
programs.  They  were  generally  in  favor 
of  options  that  assist  local  governments 
as  directly  as  possible. 

Use  Elements  From  the  Previous  Four 
Groups 

Three  commenters  agreed  that  a 
combination  of  options  would  be  best 
because  it  could  provide  the  proper 
degree  of  direct  contact  between  the 
Department  and  recipient  governments 
while  encouraging  national  or  regional 
planning,  coordination,  and  uniformity. 
The  Council  of  State  Governments — 
Midwestern  Office  said  the  Department 
should  negotiate  with  the  recipients  to 
provide  assistance  through  a  variety  of 
mechanisms  “to  accommodate  the 
needs  of  as  many  states  and  tribes  as 
possible.”  Commonwealth  Edison 
Company  concurred  with  the  Council  of 
State  Government’s  opinion.  The 
Southern  States  Energy  Board 
recommended  using  a  combination  of 
direct  grants  to  states  and  tribes  with 
cooperative  agreements  to  regional 
organizations  to  provide  coordination 
and  consultation. 

Response 

This  proposal  recommends 
distributing  funds  through  an  OCRWM 


grants  program  because  the  Department 
believes  tMs  is  the  most  flexible,  least 
administratively  burdensome  and  least 
costly  method  of  all  the  procedural 
options  investigated.  This  mechanism 
will  allow  the  greatest  amount  of 
appropriated  funds  to  be  distributed 
directly  to  the  recipients  rather  them 
diverted  to  cover  administrative  costs. 
Distributing  the  funds  through  a  grant 
program  rather  than  a  cooperative 
agreement  program  lowers  the  cost  of 
administration  for  both  lecipients  and 
the  IDepartment,  and  gives  the  recipients 
more  discretion  in  use  of  the  funds. 
Under  the  proposed  policy,  recipients 
would  have  a  great  deal  of  flexibility  in 
use  of  the  grants  and  could  account  for 
varying  levels  of  preparedness. 

The  Department  did  not  choose  to 
implement  Section  180(c)  through 
another  Federal  program  for  many  of  the 
same  reasons  commenters  were  critical 
of  this  option.  While  the  FEMA  option 
may  have  been  flexible  enough  to  meet 
the  requirements  of  a  Section  180(c) 
program,  the  time  and  effort  to  set  up  a 
program  at  another  agency  would  have 
increased  administrative  cost,  decreased 
the  program’s  flexibility  and  reduced 
the  funds  available  for  recipients.  Since 
the  Department  can  perform  the  same 
function,  there  is  no  reason  to  involve 
another  agency.  The  Department  of 
Transportation  programs  were  not 
similar  enough  to  the  requirements  for 
a  Section  180(c)  program  and  would 
have  required  significant  effort  to  meld 
the  programs  together. 

A  E)epartment-wide  grants  program 
would  require  overcoming  difficult  legal 
and  logistical  problems.  The  logistical 
problems  of  creating  one  Department¬ 
wide  emergency  response  and  safe 
routine  transportation  grants  program 
for  all  eligible  recipients  would  require 
extensive  administrative  work.  It  would 
also  likely  create  legal  and  procedural 
paperwork  tangles  to  keep  horn 
mingling  the  appropriations  for  various 
programs  within  the  Department.  As 
long  as  the  various  Department  offices 
cooperate  on  an  informal  basis,  there 
appears  to  be  little  benefit  to  formally 
combining  programs. 

Combining  elements  of  each  option 
was  not  selected  because  it  would  create 
logistic  difficulties  and  would  not  be 
very  efficient  or  cost  effective.  For 
example,  if  the  Department  sent  some 
recipients’  assistance  through  the 
Hazardous  Materials  Transportation  Act 
program,  some  through  FEMA,  and 
some  directly  from  the  Department,  it 
would  significantly  increase  the 
administrative  costs,  increase  oversight 
and  accountability  problems  and  create 
a  very  confusing  and  disjointed  program 


-for  both  the  Department  and  the 
recipients. 

C.  Applicability  of  Section  180(c)  to 
Private  Shipments 

Many  states,  coimties,  and  regional 
groups  urged  that  the  Section  180(c) 
program  should  apply  to  all  commercial 
spent  nuclear  fuel  or  defense  high-level 
radioactive  waste  shipments  ultimately 
destined  for  an  NWPA  facility,  whether 
or  not  those  shipments  are  transported 
to  and  stored  on  an  interim  basis  at  a 
private  facility.  Commenters  dted  that 
any  large-scale  shipping  campaign  of 
such  materials  will  have  virtually  the 
same  impact  on  states  and  tribes  as  that 
envisioned  in  the  NWPA. 

Response  * 

The  Department  is  currently 
authorized  to  implement  the  Section 
180(c)  program  of  financial  and 
technical  assistance  only  for  shipments 
to  a  repository  or  MRS  constructed 
under  the  NWPA.  However,  the  many 
comments  on  this  issue  have  been 
noted. 

D.  Policy  Development  Process 

A  few  commenters  questioned  the 
Department’s  plans  to  issue  a  Notice  of 
Policy  and  Procedures  rather  than 
establish  the  program  in  regulations. 
They  voiced  concern  that 
implementation  of  Section  180(c) 
through  regulations  is  necessary  to 
ensiue  stability  through  changes  of 
leadership  within  the  Department  and 
that  an  interpretation  of  policy  and 
procedures  is  “less  robust.”  An 
expedited  rulemaking  process  was 
suggested  to  accommodate  time 
constraints. 

Response 

The  Department  is  developing  the 
Policy  and  Procedures  after  receipt  and 
consideration  of  extensive  public 
comments.  At  some  future  date,  the 
Department  may  decide  to  promulgate 
regulations.  At  this  time,  however,  it  is 
the  Department’s  intent  to  remain 
flexible  in  order  to  work  through 
unforeseen  problems  without 
committing  to  binding  regulations. 

V.  Conclusion  and  Request  for 
Submission 

This  paper  has  presented  the 
Department’s  proposal  for  a  policy  and 
procedines  for  the  Section  180(c) 
program.  It  has  also  presented  the 
Department’s  summarization  of  and 
response  to  comments  received  on  prior 
Notices  of  Inquiry  about  Section  180(c) 
policy  and  procedures.  Comments  on 
this  proposal  will  be  included  in  the 
Notice  of  Final  Policy  and  Procedures, 


24782 


Federal  Register  /  Voi.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


which  the  Department  intends  to 
publish  in  1997.  The  purpose  of  this 
document  has  been  to  share  with 
stakeholders  the  progress  to  date  on 
developing  Section  180(c)  policy  and 
procedures  and  to  request  additional 
comments  from  interested  parties.  The 
final,  policy  and  procedures  may  reflect 
changes  as  a  result  of  comments,  new 
Congressional  direction,  and  any  policy 
changes  caused  by  the  new 
Congressional  direction. 

The  Department  solicits  comments 
from  the  public  on  this  proposal  to  issue 
Section  180(c)  policy  and  procedures. 

Issued  in  Washington,  D.C,  on  May  10, 
1996. 

Daniel  A.  Dreyfris, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 

Appendix — Basis  for  Cost  of  Program 

To  determine  the  cost  of  the  program  and 
a  feasible  approach  to  allocate  funding 
among  eligible  participants,  the  Department 
intends  to  estimate  reasonable  activities  that 
could  be  achieved  each  year  to  use,  not  as 
prescribed  activities  for  the  applicants,  but  to 
determine  the  dollar  amount  of  the  grant 
each  recipient  should  receive.  Since  the 
Department  has  found  no  industry  or 
regulatory  standards  on  what  constitutes  a 
sufficient  emergency  response  to  a  spent  fuel 
transportation  accident,  it  expects  to  rely  on 
training  standards  and  regulations  (discussed 
below)  to  reach  conclusions  about  what  type 
of  training  would  be  reasonable.  To  reach 
conclusions  with  regard  to  which  and  how 
many  people  should  be  trained  and  to  what 
levels,  the  Department  intends  to  look  at 
industry  regulations,  the  Department’s  own 
capabilities  to  support  state  and  tribal 
governments,  and  the  comments  provided  by 
stakeholders.  Based  on  the  information  from 
these  sources,  the  Department  intends  to 
determine  the  activities  on  which  it  would 
base  its  grant  allocations  and  then  estimate 
the  costs  for  these  activities. 

The  training  standards  the  Department 
intends  to  use  for  emergency  response  are 
consistent  with  the  level  of  training 
recommended  by  the  International  Atomic 
Energy  Agency  (IAEA)  (Safety  Series  No.  87, 
1988),  the  Occupational  Safety  and  Health 
Administration  (OSH A)  (29  CFR  1910.120) 
and  the  National  Fire  Protection  Association 
(NFPA)  (NFPA  471  and  472).  The  training 
standards  we  intend  to  use  for  safe  routine 
transportation  are  consistent  with  current 
practices  and  the  regulatory  limitations 
placed  on  states  and  tribes  for  safe  routine 
transportation  activities.  Recognizing  that  not 
everyone  will  agree  with  this  application  of 
the  standards  to  the  training  goals,  there 
would  be  few  limitations  on  how  the 
recipient  actually  spends  its  budget,  as  long 
as  they  are  used  for  training  related  to  safe 
routine  transportation  of  spent  nuclear  fuel 
and  high-level  radioactive  waste  and 
emergency  response  procedures. 

The  training  goals  for  both  safe  routine 
transportation  and  emergency  response 
procedures  that  the  Department  intends  to 


use  as  a  basis  for  determining  a  grant 
allocation  are  as  follows: 

Emergency  Response 

•  First-on-scene  and  first  responder 
personnel:  Self-directed  awareness  training 
material  would  be  supplied  by  the 
Department.  The  Department-provided 
awareness  material  would  include 
information  for  medical  personnel.  Up  to  two 
people  from  each  state  or  tribe  would  be 
funded  to  attend  train-the-trainer  classes  of 
the  jurisdiction’s  choice  to  teach  the 
classroom  awareness  training  to  first- 
responders.  Section  180(c)  funding  would 
partially  offset  the  cost  of  in-state  training. 

•  State/tribal  hazardous  materials  or 
radiological  response:  Up  to  three  people 
would  receive  binding  to  attend  more 
specialized  training,  selected  by  the 
jurisdiction.  Additional  personnel  may  be 
trained,  depending  on  route  miles. 

•  Transportation  Public  Information: 
Another  one  person  from  each  state  or  tribe 
would  be  funded  to  attend  public 
information  training  (such  as  that  offered  at 
the  Nevada  Test  Site  (NTS)). 

Safe  Routine  Transportation 

•  State/tribal  inspectors  for  highway  and 
rail:  In  addition  to  the  funding  for  emergency 
response  activities,  up  to  three  inspectors 
bom  each  state  or  tribe  may  be  funded  to 
attend  training  of  their  choice  in  either  rail 
or  highway  inspection  procedures. 
Jurisdictions  without  an  inspection  program 
may  use  the  funds  to  coordinate  observation 
of  another  jurisdiction’s  inspection.  Rail 
inspections  may  be  limited  because  of  legal 
restrictions  on  inspecting  rail  shipments  for 
both  states  and  tribes.  Funding  may  be  used 
to  coordinate  observation  of  other  agencies’ 
inspection  of  the  shipments,  including  the 
Department  of  Transportation’s  Federal 
Railroad  Administration’s  (FRA),  the  Nuclear 
Regulatory  Commission’s  (NRC),  the 
Department  of  Energy’s  or  the  state  of  origin’s 
inspections  of  both  highway  and  rail 
shipments  and  to  coordinate  with  rail  and 
trucking  companies  on  safety  and  inspection 
issues. 

Along  with  the  training  activities  described 
above,  the  Department  intends  to  provide 
funding  to  cover  some  planning  and 
coordination  costs,  as  estimated  below. 

If  an  eligible  jurisdiction  takes  the  training 
activities  described  above  and  the  method  of 
estimating  the  costs  for  these  activities  (the 
Department  did  not  actually  attach  dollar 
figures  to  these  activities  in  this  proposal),  it 
could  estimate  how  much  assistance  it  would 
be  eligible  for  each  year.  However,  the 
Department  is  proposing  some  time 
restrictions  on  the  funding.  These  would  be 
as  follows: 

Within  the  first  year  of  eligibility  to  receive 
funding  (Transportation  Year  [defined  as  the 
year  that  shipments  will  commence]  minus  3 
or  TY-3):  A  base  grant  would  be  available  to 
help  offset  planning  and  coordination  costs. 

Within  the  second  year  of  eligibility 
(Transportation  Year  minus  2  or  TY-2):  A 
base  grant  would  be  available  to  help  offset 
estimated  travel  and  tuition  costs  to  send 
personnel  to  train-the  trainer  training, 
emergency  response  training,  and  planning 


and  coordination  activities.  A  variable 
amount  of  budget  would  be  available,  for 
those  jurisdictions  that  qualify,  to  train 
additional  emergency  response  personnel. 
Proposed  routes  would  be  announced  during 
the  second  year  of  eligibility. 

Within  the  third  year  of  eligibility 
(Transportation  Year  minus  lor  TY-1):  The 
base  grant  would  be  available  to  offset 
estimated  travel  and  tuition  costs  to  train 
transportation  public  information  staff, 
inspectors,  three  trips  for  the  awareness 
trainers  to  train  local  responders,  and 
planning  and  coordination  activities.  A 
variable  amount  of  money,  if  a  jurisdiction 
qualifies,  would  be  available  to  help  offset 
estimated  travel  and  tuition  costs  to  train 
additional  emergency  response  personnel,  if 
necessary.  The  Department  would  send  out 
self-taught  awareness  packages  to  states  and 
tribes  to  distribute  to  first-on-scene  and  first 
responder  personnel. 

Within  the  Transportation  Year  (TY):  Two- 
thirds  of  the  budget  provided  in  TY-1  would 
help  offset  refresher  and  new  personnel 
training.  The  two-thirds  multiplier  is  derived 
from  a  conservative  estimate  that  after  the 
initial  training  in  TY-1  and  TY-2,  each 
jurisdiction  would  experience  a  personnel 
turnover  rate  of  approximately  two-thirds  of 
their  staff  each  year. 

The  information  below  describes  the 
assumptions  that  the  Department  intends  to 
use  to  form  cost  estimates  for  the 
Department’s  annual  allocations  to 
recipients.  • 

The  Base  Amount 

Planning  and  Coordination  Costs — ^The 
Department  intends  to  make  these  estimates 
by  taking  the  estimated  salary  of  a  health 
physicist  employed  full-time  by  a  state 
government  and  providing  a  percentage  of 
that  salary.  The  salary  estimate  can  be  made 
either  by  using  a  Conference  of  Radiation 
Control  Program  Directors’  salary  quote  or  by 
sampling  health  physicist  salaries  in  various 
states  and  taking  the  average  of  the  sample. 
One  planning  and  coordination  trip  would 
also  he  estimated  in  this  cost  (see  travel  costs 
for  the  cost  estimate  of  this  trip). 

Travel  Costs — Planning  and  coordination 
trips  would  be  estimated  to  last  three  days. 
Travel  for  hazardous  materials  responder, 
inspector,  train-the-trainer,  and  public 
communications  training  would  be  estimated 
to  last  five  days.  In-state  awareness  training 
would  be  estimated  to  last  five  days  and 
include  planning  and  coordination  costs.  Air 
travel  cost  would  be  estimated  by  calculating 
the  average  airfare  from  several  locations 
around  the  country  to  the  NTS  and  Federal 
Emergency  Management  Agency  (FEMA) 
training  centers.  Per  diem  costs  would  be 
estimated  by  using  the  Federal  government’s 
per  diem  costs  for  the  NTS  and  FEMA 
training  locations. 

Tuition  Costs — ^Tuition  costs  would  be 
estimated  by  taking  the  estimated  cost  to  the 
DOE  of  an  I^S  Radiological  Emergency 
Operations  course  and  dividing  it  by  25 
students  per  class.  This  tuition  cost  would  be 
applied  to  each  trainee  in  a  hazardous 
materials  emergency  response,  inspector  and 
train-the-trainer  class. 
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The  base  amount  of  money  would  be 
determined  from  these  cost  estimates  of  the 
training  activities  described  above. 

The  Variable  Amount 

To  determine  the  variable  amount  of 
money,  each  eligible  jurisdiction  would 
receive  funds  to  train  three  additional 
hazardous  materials  personnel  for  every  160 
miles  along  a  route.  If  routes  through  a 
jurisdiction  intersect,  or  are  less  than  80 
miles  apart,  the  route  miles  could  not  be 
double-counted  if  they  fall  within  an  80  mile 
radius  of  another  route. 

The  Department  intends  to  provide  a 
variable  amount  of  funding  based  on  route 
miles  because  it  believes  that  it  is  the  best 
measure  to  capture  any  variation  in  impact 
on  a  jurisdiction’s  ability  to  prepare  for 
NWPA  shipments.  The  160  mile  estimate  was 
used  because  other  emergency  response 
organizations  have  used  a  two-hour  response 
time  as  the  limit  to  how  frequently  hazardous 
materials  response  teams  should  be  placed. 
From  the  two-hour  measure,  one  can 
conservatively  say  it  would  take  an 
emergency  response  vehicle  an  hour  to  travel 
80  miles  in  either  direction. 

[FR  Doc.  96-12283  Filed  5-15-96:  8:45  am] 
BtLUNG  CODE  6450-01-P 


Alaska  Power  Administration 

Proposed  Rate  Adjustment  for  Eklutna« 
Project 

agency:  Alaska  Power  Administration, 
DOE. 

ACTION:  Notice  of  public  forum,  review 
and  comment.  , 

SUMMARY:  Alaska  Power  Administration 
(APA)  is  proposing  to  adjust  the  rates 
for  the  Eklutna  Project.  Rates  of  18.7 
mills  per  kilowatt-hour  for  firm  energy, 
10  mills  per  kilowatt-hour  for  non-firm 
energy  and  .3  mills  pe'  kilowatt-hour  for 
wheeling  expire  September  30, 1999. 

Due  to  a  decrease  in  combined  projected 
overhead  and  O&M  costs,  APA  proposes 
to  lower  the  rate  for  firm  and  nom-firm 
energy  to  8.8  mills  per  kilowatt-hour 
beginning  September  1, 1996  for  a 
period  of  up  to  five  years.  The  rate  for 
wheeling  would  remain  the  same.  APA 
will  finalize  the  proposal  giving  full 
consideration  to  comments  received. 

The  final  proposal  may  differ  from  the 
present.  The  proposed  rates  will  be 
submitted  to  the  Deputy  Secretary  of 
Energy  for  interim  approval  and  to  the 
Federal  Energy  Regulatory  Commission 
for  review  and  final  approval. 

DATES:  Written  comments  will  be 
considered  until  August  14, 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Nicki  J.  French, 
Alaska  Power  Administration,  2770 
Sherwood  Lane,  Suite  2B,  Juneau, 
Alaska  99801. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nicki  J.  French,  Assistant 
Administrator,  Alaska  Power 
Administration,  2770  Sherwood  Lane. 
Suite  2B,  Juneau,  AK  99801,  (907)  586- 
7405. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rates  apply  for  power  sold 
from  the  Eklutna  Hydroelectric  Project 
to  three  electric  utilities  serving  the 
Anchorage  and  Matanuska  Valley  areas 
of  Alaska.  Details  of  the  proposed  rates, 
including  supporting  studies,  are 
available  for  inspection  at  Alaska  Power 
Administration,  2770  Sherwood  Lane, 
Suite  2B,  Juneau,  Alaska;  and  the 
Eklutna  Project  Office,  Mile  4.0,  Old 
Glenn  Highway,  Palmer,  Alaska.  A 
public  information  and  comment  forum 
is  scheduled  to  be  held  June  24, 1996, 
at  6:00  PM,  in  the  public  conference 
room  of  the  Loussac  Library,  3600 
Denali,  Anchorage,  Alaska.  APA  is 
requesting  that  the  parties  interested  in 
attending  the  public  information  and 
comment  forum  notify  APA  of  this 
intent  in  writing  by  June  17, 1996.  If 
APA  has  not  received  any  written 
notices  of  intent  to  attend  the  forum  the 
APA  Administrator  will  cancel  the 
forum,  as  allowed  in  10  CFR  903.15(c) 
and  10  CFR  903.16(c).  Authorities  for 
the  proposed  rate  action  are  the  Eklutna 
Project  Act  of  July  31, 1950  (64  Stat. 

382,  as  amended)  and  the  Department  of 
Energy  Organization  Act  (Public  Law 
95—91).  Alaska  Power  Administration  is 
developing  these  rates  in  accordance 
with  DOE  financial  reporting  policies, 
procedures  and  methodology  (DOE 
Policy  RA  6120.2  [Septeml^r  20, 1979]), 
and  the  procedures  for  public 
participation  in  rate  adjustments  foimd 
in  10  CFR  Part  903  (1987)  as  amended. 

The  present  rates  went  into  effect  in 
October,  1994.  APA  has  repaid  over 
82%  of  the  project  investment.  The 
proposed  rate  results  in  an  53%  rate 
decrease.  APA  has  notified  its 
customers  that  a  new  rate  would  be 
developed  based  on  decreased  overhead 
costs  and  elimination  of  Eklutna  O&M 
costs.  APA  will  continue  its  rate 
evaluation  based  on  projected  staffing 
and  include  the  results  in  the  final  rate 
proposal.  Alaska  Power  Administration 
Asset  Sale  and  Termination  Act  was 
signed  by  the  President  on  November, 
1995.  As  part  of  the  transition  to  new 
ownership,  APA  is  entering  an  O&M 
agreement  with  the  purchasing  utilities. 
With  the  new  O&M  agreement  between 
APA  and  the  purchasing  utilities,  APA 
expects  the  utilities  to  incur  all  O&M 
and  replacement  costs  throughout  the 
term  of  the  agreement.  The  reduction  in 
costs  to  APA  have  been  included  in  the 
repayment  study  supporting  the 


proposed  rates.  APA  will  continue 
formulating  and  executing  transition 
plans  based  on  the  existing  purchase 
agreements  and  signed  legislation  for 
the  sale  of  the  Eklutna  project  to  the 
Anchorage  utilities.  This  proposed  rate 
action  continues  present  rate  policies 
under  existing  law. 

ENViROfMENTAL  IMPACT:  The  proposed 
rate  action  will  have  no  significant 
environmental  impact  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969.  The  proposed  action 
meets  the  requirements  of  a  categorical 
exclusion  as  defined  in  40  CFR  1508.4 
and  is  listed  as  a  categorical  exclusion 
for  DOE  in  10  CFR  1021,  Appendix 
B4.3.  An  Environmental  Assessment 
and  an  Environmental  Impact  Statement 
is  not  required. 

Issued  at  Juneau.  Alaska,  May  6, 1996. 
Lloyd  A.  Linke, 

Administrator. 

(FR  Doc.  96-12282  Filed  5-15-96:  8:45  am] 
eiLUNG  CODE  64S0-01-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-236-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  10, 1996. 

Take  notice  that  on  May  8, 1996, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Ninth  Revised  Sheet  No. 
1100.  The  proposed  effective  date  of  the 
tariff  sheet  is  June  8, 1996. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  indicate  the  removal  of 
the  Index  of  Customers  from 
Algonquin’s  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1. 

Algonquin  states  that  the  removal  of 
the  removal  of  the  Index  of  Customer’s 
from  the  Tariff  is  in  compliance  with 
the  Commission’s  revised  regulations  in 
Sections  284.106  and  284.223. 
Algonquin  requests  that  the 
Commission  grant  any  waiver  that  may 
be  necessary  to  place  this  tariff  sheet 
into  effect  on  the  date  requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission’s  Rules  and 
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Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.10  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12315  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP96-234-000] 

ANR  Pipeline  Company;  Notice  of 
Petition  for  Declaratory  Order 

[Docket  No.  RP96-234-000] 

May  10, 1996. 

Take  notice  that,  on  May  7, 1996, 

ANR  Pipeline  Company  (ANR)  filed, 
pursuant  to  Rule  207(a)(2)  of  the  Rules 
of  Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  207(a)(2),  a 
petition  for  a  declaratory  order  that  ANR 
is  authorized  to  hill  its  customers  for  its 
actual  Account  No.  858  costs  for  the 
period  November  1, 1993  to  April  30, 
1994. 

ANR  states  that,  pursuant  to  a 
settlement  approved  at  ANR  Pipeline 
Company,  Docket  Nos.  RP89-161-000, 
et  al.,  60  FERC  (CCH)  161,145  (1992), 
ANR  was  given  the  right  to  “track”  its 
Account  No.  858  expenses  underlying 
the  settled  rates,  through  and  until  those 
settled  rates  were  superseded  in  a  new 
general  rate  proceeding  under  Section  4 
of  the  Natural  Gas  Act  (NGA),  at  which 
time  the  parties  would  be  free  to 
challenge  ANR’s  continued  tracking 
authority.  Because  the  settlement  was 
approved  for  a  one-year  interim  period 
ending  November  1, 1993,  certain  or 
ANR’s  customers  believe  there  is 
uncertainty  surrounding  the  time  period 
during  which  the  Account  No.  858 
tracker  applies.  ANR’s  petition  has  been 
submitted  at  the  request  of  those 
customers  in  order  to  verify  ANR’s  legal 
authority  to  bill  such  costs. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  D.C. 

20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commissions  Rules  and  Regulations.  All 
such  motions  or  protests  must  be  filed 
on  or  before  June  10, 1996.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12314  Filed  5-15-96;  8:45  am) 
BILLING  CODE  S717-01-M 


[Docket  No.  CP96-61 1-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

May  10, 1996. 

'Take  notice  that  on  May  7, 1996, 
Colorado  Interstate  Gas  Company  (CIG), 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP96-5 11-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
sale,  exchange  and  transportation  of 
natural  gas  involving  Natmal  Gas 
Pipeline  Company  of  America  (Natural), 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  proposes  to  abandon  the  services 
which  were  carried  out  under 
agreements  on  file  with  the  Commission 
as  CIG’s  Rate  Schedules  X-7,  X-17,  and 
X-36.  It  is  stated  that  under  Rate 
Schedule  X-7  Natural  was  receiving 
from  CIG  up  to  10,000  Mcf  of  gas  per  - 
day  on  a  firm  basis  (plus  additional 
volumes  on  a  best  efforts  basis,  if 
available)  from  CIG’s  reserves  in  Lea 
County,  New  Mexico,  and  delivering 
equivalent  volumes  to  CIG  at 
interconnections  in  Texas  and 
Oklahoma.  It  is  further  stated  that 
Natural  had  the  option  to  purchase  25 
percent  of  the  volumes  from  CIG.  It  is 
stated  that  under  Rate  Schedule  X-17 
CIG  was  receiving  up  to  2,000  Mcf  of  gas 
per  day  fi-om  Natural  and  delivering 
equivalent  volumes  to  Natural  at 
interconnections  in  Beaver  County, 
Oklahoma.  It  is  stated  that  under  Rate 
Schedule  X-36  CIG  emd  Natural  were 
transporting  and  exchanging  gas  in 
Colorado,  Oklahoma  and  Texas. 

It  is  asserted  that  CIG  and  Natural  are 
working  to  resolve  an  existing 
imbalance  resulting  from  the  various 
exchanges.  CIG  states  that  it  will  cancel 
the  3  rate  schedules  on  receipt  of 
abandonment  authorization.  CIG 
explains  that  the  facilities  used  for  these 
services  will  continue  to  be  used  for 
open  access  transportatiod.  It  is  asserted 


that  no  customers  will  lose  service  as  a 
result  of  the  proposed  abandonments. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  31, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  Appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natxural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12304  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP96-229-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  10, 1996. 

Take  notice  that  on  May  7,  1996,  Koch 
Gateway  Pipeline  Company  (Koch) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets  to 
be  effective  June  1, 1996: 

Fifth  Revised  Volume  No.  1 
Title  Page 

Koch  states  that  the  tariff  sheet  listed 
above  is  being  filed  to  make  minor 
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correction  to  the  May  2, 1996  flling  in 
the  above  referenced  docket.  Koch’s 
May  2, 1996,  filing  included  tariff 
changes  to  format  the  title  page,  and  the 
changes  required  by  Commission’s 
Order  No.  582.  The  instant  filing  only 
formats  the  title  page  to  reflect  the  same 
information  as  the  electronic  copy. 

Koch  also  states  that  the  revised  tariff 
sheets  are  being  served  upon  all  its 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s 
regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12311  Filed  5-15-  96;  8:45  ami 
BILUNQ  CODE  C717-01-M 


[Docket  No.  RP96-228-001] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  10, 1996. 

Take  notice  that  on  May  7, 1996, 
Mobile  Bay  Pipeline  Company  (MBPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  be 
effective  June  1, 1996: 

Title  Page 

First  Revised  Sheet  No.  272 

MBPC  states  that  the  tariff  sheets 
listed  above  are  being  filed  to  make 
minor  correction  to  the  May  2, 1996 
filing  in  the  above  referenced  docket. 
MBPC’s  May  2, 1996,  filing  included 
tariff  changes  to  format  the  title  page 
and  delete  references  to  Mcfs,  in 
accordance  with  the  Commission’s 
Order  No.  582.  The  corrections  in  the 
instant  filing  revise  the  title  page  to 
reflect  the  same  information  as  the 
electronic  version.  Moreover,  as  part  of 
deleting  references  to  Mcfs  in  its  tariff, 
MBPC  deleted  an  additional  Mcf 
reference  on  Tariff  Sheet  No.  272. 

MBPC  also  states  that  the  revised 
tariff  sheets  are  being  served  upon  all  its 


customers.  States  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s 
regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-12310  Filed  5-15-96;  8:45  ami 
BILUNG  CODE  STIT-OI-M 


[Docket  No.  CP9e-498-000] 

Natural  Gas  Pipeline  Company  of 
America,  Columbia  Gulf  Transmission 
Company,  Koch  Gateway  Pipeline 
Company,  Southern  Natural  Gas 
Company;  Notice  of  Application 

May  10, 1996. 

Take  notice  that  on  May  6, 1996, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  P.O.  Box  1273,  Charleston,  West 
Virginia,  25325,  Koch  Gateway  Pipeline 
Company  (Koch),  P.  O.  Box  1478, 
Houston,  Texas,  77252-1478,  and 
Southern  Natural  Gas  Company 
(Southern)  (jointly  referred  to  as 
Applicants),  P.  O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP96-498-000  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  Sections  157.7 
and  157.18  of  the  Federal  Energy 
Regulatory  Commission’s  (Commission) 
Regulations  thereunder,  for  permission 
and  approval  to  abandon  a  natural  gas 
exchange  service,  ail  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that  they  propose  to 
abandon  an  exchange  service  by  and 
between  themselves  initiated  pursuant 
to  an  agreement  dated  June  14, 1977, 
Applicants  indicate  that  they  provide 
service  under  Natural’s  Rate  Schedule 
X-88,  Columbia  Gulfs  Rate  Schedule 
X-39,  Koch’s  Rate  Scliedule  X-89,  and 
Southern’s  Rate  Schedule  X-35. 
Applicants  further  state  that  the  service 


was  authorized  in  Docket  No.  CP77- 
489,  as  amended.  Applicants  assert  that 
under  the  terms  of  the  agreement. 
Southern  purchased  up  to  33,000  Mcf  of 
natural  gas  per  day  at  or  near  the  tailgate 
of  Texaco,  Inc.’s  Henry  Plant  (Henry 
Plant)  located  in  Vermilion  Parish, 
Louisiana,  and  that  Koch  instructed  and 
authorized  Natmal  to  take  delivery  of 
Southern’s  gas  at  or  near  the  Henry 
Plant.  It  is  fiirther  asserted  that  Natural 
then  delivered  equivalent  quantities  of 
gas  to  Columbia  Gulf  at  the  Henry  Plant. 
It  is  indicated  that  Colmnbia  Gulf  then 
redelivered  equivalent  voliunes  of  gas  to 
Southern  at  the  tailgate  of  Gulf  Oil 
Corporation’s  Venice  Plant  located  in 
Plaquemines  Parish,  Louisiana. 

Applicants  indicate  that  by  letter 
agreements  dated  August  20, 1993, 
January  20, 1995,  and  by  a  notice  of 
Columbia  Gulf  to  Natural  dated  July  20, 
1995  the  parties  agreed  to  terminate  the 
agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  31, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  The  Natural  Gas  (18  CFR  157.10). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  an  subject  to 
the  jiunsdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  IS'of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secrefaiy. 

[FR  Doc.  96-12301  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  C717-01-M 


[Docket  No.  RP96-184-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

May  10, 1996. 

Take  notice  that  on  May  6, 1996, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  Hling 
proposed  changes  in  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to 
become  effective  April  22, 1996. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission’s  letter  order  issued  April 
19, 1996  in  Docket  No.  RP96-184-000. 

Natural  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  submitted  to  become  effective  on 
April  22, 1996. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
official  service  list  in  Docket  No.  RP96— 
184-000. 

Any  person  desiring  to  protest  said 
filing  should  61e  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  emd 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-12309  Filed  5-15-96;  8:45  am] 
BILLING  CODE  S717-01-M 


[Docket  No.  RP96-232-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  10, 1996. 

Take  notice  that  on  May  6, 1996, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Nortbem  Border 
Pipeline  Company’s  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
June  5, 1996: 


Second  Revised  Sheet  Number  162 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  allow 
Northern  Border  to  substantiate  a 
prospective  IT-1  Shipper’s  unaudited 
year-end  financial  statements  by 
analysis  of  the  audited  financial 
statements  of  the  Shipper’s  parent  or 
affiliate.  As  proposed  if  a  Shipper  with 
unaudited  year-end  financial  statements 
has  an  acceptable  credit  and  financial 
history  and  the  Shipper’s  financial 
statements  can  be  substantiated  by  its 
parent’s  or  affiliate’s  audited  financial 
statements.  Northern  Border  would  be 
able  to  accept  the  Shipper’s  financials  as 
credit  support.  Without  this  change,  no 
matter  what  is  provided  in  support  for 
the  Shipper’s  credit,  without  audited 
financial  statements  of  Shipper,  Shipper 
cannot  meet  Northern  Border’s  credit 
standard. 

The  herein  proposed  change  does  not 
result  in  a  change  in  Northern  Border’s 
total  revenue  requirement. 

Northern  Bordfer  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border’s  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12312  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP96-233-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  10, 1996. 

Take  notice  that  on  May  6, 1996, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  June  5, 1996: 
Cover  Page 


Second  Revised  Sheet  Number  236 
Sixth  Revised  Sheet  Number  500 
Ninth  Revised  Sheet  Number  501 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  conform 
Northern  Border’s  tariff  to  the 
requirements  of  Order  Nos.  581  and  582. 
In  accordance  with  Order  No.  581, 
Northern  Border  is  in  compliance  with 
the  Commission’s  EBB  posting 
requirements.  In  accordance  with  Order 
No.  582,  Northern  Border  has  modified 
the  title  page  of  its  tariff  as  required  by 
18  CFR  154.102(d)  and  updated 
references  to  Part  154  of  the 
Commission’s  Regulations. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border’s  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E,,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-12313  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP96-506-000] 

Trailblazer  Pipeline  Company;  Notice 
of  Application 

May  10, 1996. 

Take  notice  that  on  May  6, 1996, 
Trailblazer  Pipeline  Company 
(Trailblazer),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP96-506-000  an  application 
pursuant  to  Section  (c)  of  the  Natural 
Gas  Act  requesting  a  certificate  of  public 
convenience  and  necessity,  authorizing 
Trailblazer  to  construct  and  operate  a 
5,200  horsepower  compressor  in 
Lincoln  County,  Nebraska,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  in  Opinion  No.  138, 
dnted  March  12, 1982,  the  Commission 
issued  a  certificate  of  public 
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convenience  and  necessity,  requested  in 
Docket  No.  CP79-80-000,  for  initial 
construction  to  3  pipelines:  Trailblazer, 
Overthrust  Pipeline  Company  and 
Wyoming  Interstate  Gas  Company,  Ltd. 
(WIC).  It  is  explained  that  among  the 
facilities  authorized  in  that  certificate 
was  a  4,500  horsepower  compressor  to 
be  located  at  Trailblazer ’s  Compressor 
Station  No.  602,  in  Lincoln  County, 
Nebraska.  It  is  asserted  that  Trailblazer 
never  utilized  its  authority  to  install  the 
4,500  horsepower  compressor  and  now 
wishes  to  install  a  compressor  with 
increased  capacity  in  order  to  satisfy 
current  market  demand.  It  is  stated  that 
the  proposed  compressor  would 
increase  Trailblazer’s  firm  design  day 
capacity  by  approximately  104,528  Mcf 
of  natural  gas  per  day  to  a  total  of 
492,000  Mcf  per  day.  It  is  estimated  that 
the  cost  of  construction  would  be 
$11,663,000. 

Trailblazer  states  that  it  would  use  the 
compression  for  firm  transportation 
services  under  its  Rate  Schedule  FTS 
and  that  it  has  10-year  contracts  with 
shippers  for  all  the  additional  capacity. 
Trailblazer  asserts  that  its  proposal  is 
related  to  certificate  applications  filed 
in  Docket  No.  CP96-289-000  by 
Colorado  Interstate  Gas  Company  and 
CP96-288-000  by  WIC,  both  requesting 
authorization  to  increase  capacity  on 
their  systems.  It  is  explained  that 
Trailblazer’s  proposed  facilities  are 
required  to  provide  downstream 
capacity  for  some  of  the  increased  flow 
on  the  other  2  systems. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  31, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  mption 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Trailblazer  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12302  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  S717-41-M 


[Docket  No.  RP94-164-012] 

Tainkline  Gas  Company;  Notice  of 
Refund  Report 

May  10, 1996. 

Take  notice  that  on  April  26, 1996, 
Trunkline  Gas  Company  (Trunkline) 
filed  its  Report  of  Distribution  of 
Refunds  for  Docket  No.  RP94— 164  for 
the  period  September  1, 1994,  through 
January  31, 1996. 

Trunkline  states  that  the  refund  was 
made  in  compliance  with  Article  4, 
Section  5  of  the  Stipulation  and 
Agreement  (Settlement)  filed  on  January 
20, 1995,  in  the  above-referenced 
proceeding  and  was  approved  by 
Commission  orders  issued  July  6, 1995, 
and  December  15, 1995.  On  March  29, 
1996,  Trunkline  paid  its  jurisdictional 
customers  the  refunds  owed  to  them, 
including  interest  through  the  date  of 
payment.  Trunkline  submits  the  refund 
report  which  consists  of  Appendices  A 
through  F. 

Tnmkline  states  that  copies  of 
Appendices  A  through  F  were  sent  to 
each  of  Trunkline’s  affected  customers 
and  their  state  regulatory  commissions 
at  the  time  the  refunds  were  distributed. 
In  addition,  each  customer  also  received 
the  applicable  portion  of  Appendix  G  at 
the  time  the  refund  was  distributed.  A 
copy  of  the  transmittal  letter  and  the 
summary  of  settlement  refund  amoimts 
as  set  forth  in  Appendix  A  is  being 
served  on  all  afiected  customers,  Aeir 
counsel  of  record  and  respective  state 
regulatory  commissions. 

Any  person  desiring  to  be  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  17, 1996.  Protests 


will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-12308  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  C717-01-M 


[Docket  No.  CP96-510-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

May  10. 1996. 

Take  notice  that  on  May  7, 1996, 
Williams  Natural  Gas  Company  (WNG) 
Post  Office  Box  3288,  Tulsa.  Oklahoma 
74101,  filed  a  request  with  the 
Commission  in  Docket  No.  CP9G-510- 
000,  pursuant  to  Sections  157.205  and 
157.212  of  the  Conunission’s 
Regulations  imder  the  Natural  Gas  Act 
(NGA)  for  authorization  to  utilize 
facilities  originally  installed  for  the 
delivery  of  NGPA  Section  311 
transportation  gas  to  Public  Service 
Company  of  Colorado  (PSCo)  in  Weld 
County,  Colorado,  for  any  purpose 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82— 479-000,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Conunission  and  open  to 
public  inspection. 

WNG  proposes  to  utilize  existing 
NGPA  Section  311  transportation 
facilities  for  other  deliveries  of  gas  to 
PSCo.  'The  facilities  were  originally 
installed  for  the  delivery  of 
transportation  gas  to  Western  G€is 
Supply  Company  (WGS),  an  intrastate 
pipeline.  WGS  was  subsequently 
acquired  by  PSCo.  Until  recently,  NGPA 
Section  311  authority  has  been 
sufficient  for  gas  deliveries  to  PSCo; 
however,  PSCo  and  WNG  agree  that  it 
would  offer  PSCo  more  flexibility  to 
have  the  additional  delivery  authority. 

Any  person  or  the  Conunission’s  stafl 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 


24788  Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-12303  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Project  No.  8221-045] 

Alaska  Energy  Authority;  Notice  of 
Availability  of  Environmental 
Assessment 

May  10, 1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  to  amend 
the  license  for  the  Bradley  Lake 
Hydroelectric  Project.  The  application 
would  allow  the  Alaska  Energy 
Authority  (licensee)  to  reactivate  its  use 
of  the  Martin  River  airstrip  located 
about  two  miles  from  the  project.  The 
licensee  would  use  the  Martin  River 
airstrip  as  an  alternative  landing  site  to 
the  project’s  permanent  airstrip. 
Reactivating  the  Martin  River  airstrip 
would  require  reconstructing  about 
4,000  feet  of  the  airstrip’s  access  road. 
The  EA  finds  that  approving  the 
application  to  reactivate  the  airstrip 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Bradley 
Lake  Hydroelectric  Project  is  located  on 
the  Kenai  Peninsula,  at  the  northeast 
end  of  Kachemak  Bay,  about  27  miles 
from  Homer,  Alaska. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission’s  Public 
Reference  Room  at  (202)  208-1371. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-12306  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


Notice  of  Amendment  of  License 

May  10, 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No:  1494-123. 

c.  Date  Filed:  April  23, 1996. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 
/.  Location:  On  the  Grand  (Neosho) 

River  in  Craig,  Delaware,  Mayes,  and 
Ottawa  Counties,  Oklahoma. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr,  Robert  W. 
Sullivan,  Assistant  General  Manager, 
Grand  River  Dam  Authority,  P.O.  Box 
409,  Vinita,  OK  74301-0409,  (918)  256- 
5545. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

j.  Comment  Date:  June  27, 1996. 

k.  Description  of  Filing:  Grand  River 
Dam  Authority  (GRDA)  requests 
authorization  to  modify  the  rule  curve 
for  the  Pensacola  Project’s  reservoir  as 
set  forth  in  article  401  of  the  existing 
license  by: 

(1)  Delaying  the  spring  rise  from  742 
feet  Pensacola  datum  (PD)  by  two  weeks 
from  April  16  to  May  1  to  better 
accommodate  runoff  from  spring  flows. 

(2)  Setting  the  rule  curve’s  maximum 
water  surface  elevation  at  744  feet  PD  . 
instead  of  745  feet  PD  to  give  a  greater 
hedge  against  flooding. 

(3)  Dmaying  the  drawdown  from  744 
feet  PD  by  about  three  weeks  from  July 
10  to  August  1  and  the  drawdown  from 
elevation  743  PD  by  about  two  weeks 
from  August  1  to  August  16  to  better 
coincide  with  the  recreational  boating 
season. 

The  revised  rule  curve  would  appear 
as: 


Period 

Reservoir  elevation,  feet 
PD 

May  01-May  31 

Raise  elevation  from  742  to 
744. 

Jun  01-July  31 

Maintain  elevation  at  744. 

Aug  01-Aug  15 

Lower  elevation  from  744 
to  743. 

Aug  16-Aug  31 

Lower  elevation  from  743 
to  741. 

Sep  01-Oct  15 

Maintain  elevation  at  741. 

Oct  16-Oct  31 

Raise  elevation  from  741  to 
742 

Nov  01-Apr  30 

Maintain  elevation  at  742. 

GRDA  requests  the  modifications 
based  on  recommendations  from  the 
Grand/Neosho  River  Committee’s 
February  1996  Final  Report.  The 
committee  was  formed  in  1993  by 
congressional  leaders  concerned  with 
the  management  of  the  Grand/Neosho 
River  System.  The  committee  provides  a 
forum  to  make  recommendations 
concerning  issues  about  the  Grand/ 
Neosho  River  Basin  to  GRDA  and  the 
U.S.  Army  Crops  of  Engineers,  who  are 
authorized  and  responsible  by  public 
law  to  operate  the  Pensacola  Project  in 
accordance  with  authorizing  legislation. 
GRDA  included  a  copy  of  the  Grand/ 
Neosho  River  Committee’s  February 
1996  Final  Report  with  its  application  to 
discuss  the  effects  on  resources  from 
operating  the  Pensacola  Project 
according  to  the  existing  and  revised 
rule  curves. 


The  Commission’s  staff  will  request 
additional  information  from  GRDA 
concerning  the  operational  and 
environmental  effects  of  the  propose 
change  to  the  rule  curve.  We  welcome 
all  parties  to  submit  written  comments 
that  may  be  helpful  in  our  analysis  of 
the  proposed  changes.  We  will  use  any 
comments  we  receive  as  a  basis  for  the 
additional  information  we  request  from 
GRDA.  All  parties  can  request  a  copy  of 
the  application  for  amendment  of 
license  by  calling  the  applicant  contact 
from  item  (h)  of  this  notice. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protest,  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
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be  sent  to  the  Applicants’s 
representatives. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-12305  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  S717-01-M 


Notice  Application  is  Ready  for 
Environmental  Analyses 

May  10, 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  license. 

b.  Project  No.:  10819-002. 

c.  Date  Filed:  June  23, 1994. 

d.  Applicant:  Idaho  Water  Resource 
Board. 

e.  Name  of  Project:  Dworshak  Small 
Hydro. 

/.  Location:  On  the  existing  water 
conveyance  system  providing  water 
from  the  Corps  of  Engineers’  Dworshak 
dam  to  Clearwater  Fish  Hatchery  and 
Dworshak  National  Fish  Hatchery,  on 
land  owned  by  the  Coips  of  Engineers 
and  the  Bureau  of  Land  Management 
within  the  boundary  of  the  Nez  Perce 
Indian  Reservation.  North  Fork 
Clearwater  River,  Clearwater  County, 
Idaho.  Section  34,  Township  37  North, 
Range  1  East,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ralph 
Mellin,  Idaho  Department  of  Water 
Resources,  1301  North  Orchard,  Boise, 
ID  83706-2237,  (208)  327-7991. 

i.  FERC  Contact:  Surender  Yepuri, 
P.E.,  (202)  219-2839. 

j.  Deadline  Date:  See  attached 
paragraph  DIO. 

k.  Status  of  Environmental  Analysis: 
The  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

/.  Description  of  Project:  The  proposed 
project  would  utilize  releases  from 
Dworshak  dam  that  are  conveyed  hy 
pipelines  to  the  fish  hatcheries  and 
would  consist  of:  (1)  connections  to  the 
existing  36-inch  and  18-inch  water 
supply  lines;  (2)  a  58.25-foot-long,  25- 
foot-wide  powerhouse  on  top  of  the 
existing  water  distribution  structure, 
containing  two  generating  units  with 
installed  capacities  of  2.0  and  0.5 
megawatts  that  would  discharge  flows 
directly  into  the  distribution  tank;  (3)  a 
substation  adjacent  to  the  powerhouse; 
and  (4)  an  underground  14.4-KV,  1.6- 
mile-long  transmission  line  connecting 
to  an  existing  Clearwater  Power 
Company  distribution  line. 


m.  Purpose  of  Project:  Power 
generated  at  the  project  will  be  sold  to 
Bonneville  Power  Administration. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Conunission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE.,  Room  2A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
applicant’s  office  (see  item  (h)  above). 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  he  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  respon.se  to  this 
notice. 

DIO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  Bear  in  ail  capital 
letters  the  title  “COMMENTS,”  “REPLY 
COMMENTS,” 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 


through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address,  ^ch 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-12307  Filed  5-15-96;  8:45  ami 
BILUNQ  CODE  6717-01-M 


Western  Area  Power  Administration 

Extension  of  Comment  Period  on 
Concept  for  Purchase  of  Non- 
Hydropower  Renewable  Resources 
and  Solicitation  of  Interest 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  extension. 


SUMMARY:  Western  Area  Power 
Administration  is  extending  the 
comment  period  fifteen(15)  days  on  its 
Concept  for  Purchase  of  Non¬ 
hydropower  Renewable  Resources  and 
Solicitation  of  Interest  published  in  the 
Federal  Register  on  April  15, 1996 
(61FR16480).  The  April  15, 1996, 
Federal  Register  notice  requested 
comments  on  Western  adopting  a  policy 
to  purchase  a  portion  of  its  expected 
purchase  power  requirements,  on  a 
project-by-project  basis  and  in  a 
competitive  manner,  fi’om  non¬ 
hydropower  renewable  resource 
producers. 

DATES:  To  be  considered,  comments  and 
other  input  in  response  to  the  Federal 
Register  notice  published  on  April  15, 
1996,  need  to  be  received  by  Western  by 
close  of  business  on  May  31, 1996. 
Comments  should  be  addressed  to:  - 
Michael  S.  Cowan,  Acting  Chief 
Program  Officer,  Western  Area  Power 
Administration,  P.O.  Box  3402,  Golden, 
CO  80401. 
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Issued  at  Golden,  Colorado,  May  7, 1996. 
J.  M.  Shafer, 

Administrator. 

[FR  Doc.  96-12281  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  64S0-01-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6506-1] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants,  Benzene 
Emissions  From  Benzene  Storage 
Vessels,  and  Coke  Byproduct 
Recovery  Plants;  Subparts  Y  and  L,  ' 
0MB  No.  2060-0185;  Agency 
Information  Collection  Activities  Under 
0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  June  17, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer,  United  States 
Environmental  Protection  Agency,  202- 
260-2740,  and  refer  to  EPA  ICR  No. 
1080.09. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants,  Benzene 
Emissions  from  Benzene  Storage 
Vessels,  and  Coke  B)rproduct  Recovery 
Plants — 40  CFR  Part  61,  Subparts  Y  and 
L,  OMB  No.  2060-0185.  This  is  request 
for  a  revision  of  a  currently  approved 
collection. 

Abstract: 

Subpart  L:  Coke  By-Product  Recovery 
Plants 

The  standards  require  initial 
notification  reports  with  respect  to 
construction,  emissions  tests,  and 
startup;  one-time  reports  on  initial 
performance  tests;  and  periodic  reports 
of  emissions  tests  results. 

Notifications  inform  the  Agency  or 
delegated  authority  when  a  source 
becomes  subject  to  the  standard.  The 
reviewing  authority  may  then  inspect 
the  source  to  check  that  pollution 
control  devices  are  properly  installed 
and  operated  and  the  standards  are 


being  met.  Performance  test  reports  are 
the  Agency’s  record  of  a  source’s  initial 
capability  to  comply  with  the  emission 
standard,  and  note  the  operating 
conditions  under  which  compliance 
was  achieved.  The  regular  reports  are 
used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations. 

The  Agency  uses  the  information 
generated  by  the  monitoring, 
recordkeeping  and  reporting 
requirements  to  ensure  that  facilities 
continue  to  operate  the  control 
equipment  used  to  achieve  compliance. 
The  information  collected  from 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court.  Based 
on  reported  information,  EPA  decides 
how  many  plant  inspections  are  needed, 
which  plants  to  inspect,  and  what 
records  or  processes  to  inspect  at  the 
plant.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

Reporting  requirements  specific  to 
benzene  coke  by-product  recovery 
plants.  Subpart  L,  include  a  semiannual 
report  by  affected  facilities.  The 
semiannual  reports  include  results  of 
leak  monitoring  and  performance  tests. 
Respondents  also  are  required  to  submit 
semiannual  reports  of  measurements  for 
sources  subject  to  a  no  detectable 
emissions  limit  and  semiaimual  reports 
summarizing  the  results  of  the  leak 
detection  and  repair  program 
implemented  at  the  plant.  One  report 
would  incorporate  information  for  both 
process  equipment  and  fugitive  sources. 
Exhausters  are  subject  to  quarterly 
monitoring  requirements  unless  the 
exhauster  is  equipped  with  a  seal 
system  that  has  a  barrier  fluid,  the 
exhauster  seal  is  loaded  and  vented  to 
a  control  device,  or  a  leahless  exhauster 
is  used. 

The  owner  or  operator  choosing  to  use 
one  of  the  alternative  control 
technologies  (i.e.,  a  carbon  absorber  or 
a  vapor  incinerator)  must  record  for  the 
life  of  the  control  device,  the  design  of 
the  control  device,  the  sources  which  it 
is  intended  to  control,  and  a  plan  for  the 
operation,  maintenance  and  action 
needed  to  correct  problems.  Such  a 
record  would  assist  the  owner  or 
operator  to  operate  the  device  properly 
throughout  its  life  and  would  also  assist 
the  enforcement  personnel  in 
determining  whether  the  device  had 
been  properly  maintained  and 
appropriate  corrective  action  had  been 


taken.  The  owner  or  operator  is  required 
to  record  the  results  of  each  test  for 
determining  compliance  with  the 
standard  and  any  data  that  provide 
reference  values  for  parameters  that  are 
important  to  monitoring,  such  as 
temperature  of  the  firebox  in  a  vapor 
incinerator  and  the  benzene 
concentration  at  the  inlet  to  a  carbon 
adsorber.  Some  of  these  data  are 
gathered  during  the  compliance  test, 
others  separately  (e.g.,  the  demonstrated 
bed  life  of  a  carbon  adsorber). 

The  alternative  control  options  also 
require  reporting  in  accordance  with  the 
General  Provisions.  These  are  submitted 
each  time  a  compliance  test  is 
performed.  In  addition,  the  rule  requires 
reporting  of  exceedances  of  the 
monitored  parameters,  with  a  brief 
description  of  the  corrective  action 
taken. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  an 
up-to-date  file  of  monitoring  and 
recordings,  and  retain  them  for  at  least 
two  years  following.  Records  of 
equipment  and  process  design  are  kept 
permanently. 

Subpart  Y:  Benzene  Storage  Vessels 

Respondents  are  all  owners  or 
operators  of  benzene  storage  vessels.  It 
is  estimated  that  126  existing  plants  are 
subject  to  the  standard.  All  owners  and 
operators  of  new  or  reconstructed  plants 
would  also  have  to  respond. 

In  the  General  Provisions  of  40  CFR 
Part  61  applicable  to  storage  vessels, 
require  up  to  four  separate  one  time- 
only  reports  for  each  owner  or  operator: 
notification  of  construction  or 
reconstruction,  initial  source  report, 
notification  of  physical/operational 
changes,  notification  of  anticipated  and 
actual  startup.  The  initial  source  report 
is  the  only  one  of  these  reports  that 
would  be  required  from  existing  somces 
under  the  standard. 

Certain  records  and  reports  are 
necessary  to  assist  EPA  and  State 
agencies  to  which  enforcement  has  been 
delegated  in  determining  compliance 
with  the  standard. 

The  standard  is  an  equipment 
standard  and  owners  or  operators  of 
vessels  equipped  with  the  specified 
controls  are  required  to  submit,  along 
with  the  notifications  required  by  the 
General  Provisions,  a  report  that 
describes  the  control  equipment  used  to 
comply  with  the  regulation.  Thereafter, 
an  annual  visual  inspection  is  required 
of  the  primary  seal  of  internal  floating 
roof  vessels  (IFR’s)  (in  cases  where  no 
secondary  seal  is  present,  (An  annual 
seal  gap  measurement  of  the  secondary 
seal  system  on  external  floating  roof 
vessels  (EFR’s).)  The  following 
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inspections  are  required  every  five 
years:  (1)  internal  inspection  to  seal 
system  on  IFR’s  equipped  with  primary 
and  secondary  seals  in  situations  where 
the  owner  to  operator  has  decided  to 
forego  the  annual  visual  inspection:  and 
(2)  measurement  of  gaps  between  the 
tank  wall  and  primary  seal  on  EFR’s.  An 
internal  inspection  in  which  the  tank  is 
emptied  and  degassed  is  required  at 
least  every  10  years  for  IFR’s. 

Another  control  option  allowed  is  for 
owners  or  operators  to  equip  vessels 
with  closed-vent  systems  and  95- 
percent  efficient  control  devices.  It  is 
expected  that  very  few,  if  any,  vessels 
will  be  equipped  with  these  systems; 
however,  owners  or  operators  of  vessels 
with  such  systems  are  required  to 
submit,  for  the  Administrator’s 
approval,  an  operating  plan  describing 
system  design  specifications  and  an 
operation,  maintenance,  and  inspection 
plan  for  the  system.  In  the  event  the 
owner  or  operator  has  installed  a  flare, 
a  report  showing  compliance  with 
visible  emission  provisions  shall  be 
furnished  to  the  Administrator.  For 
closed-vent  systems  with  control 
devices,  quarterly  reports  are  required 
informing  the  Adbninistrator  of  each 
occurrence  that  results  in  excess 
emissions.  Annual  reports  of  the  results 
of  these  inspections  and  seal  gap 
measurements  are  required.  These 
reports  shall  identify  each  storage  vessel 
that  is  determined  to  be  out  of 
compliance  with  the  standard,  the 
nature  of  the  defects,  and  the  date  the 
vessel  was  emptied  or  the  repair  was 
made.  The  owner  or  operator  must  keep 
copies  of  all  reports  and  records  for  two 
years. 

.  The  owner  or  operator  of  each 
benzine  storage  vessel  shall,  for  the  life 
of  the  source,  keep  readily  accessible 
records  showing  the  dimension  of  the 
vessel  and  an  analysis  showing  the 
capacity  of  the  storage  vessel.  For  each 
vessel  with  a  closed  vent  system  and  95- 
percent  efficient  control  device,  records 
of  the  operating  plan  shall  be  kept  for 
the  life  of  the  control  device.  Records  of 
monitored  parameters  and  maintenance 
shall  be  kept  for  two  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Charter  15. 
The  Federal  Register  Notice  required 
under  5  CFR  1320.8(dl,  soliciting 
comments  on  this  collection  of 
information  was  published  on 
September  28, 1995. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  is 
estimated  to  average  11.85  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  piuposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Respondents/Affected  Entities:  162. 
Estimated  Number  of  Respondents: 
162. 

Frequency  of  Collection:  Quarterly 
and  Semi-annual. 

Estimated  Total  Annual  Rurden  on 
Respondents:  8,628  Hours. 

Send  comments  on  the  Agency’s  need 
for  this  information,  the  acciuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1080.09  and 
OMB  Control  No.  2060-0185  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW.,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street  NW., 
Washington,  DC  20503. 

Dated:  May  9, 1996. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 

[FR  Doc.  96-12343  Filed  5-15-95;  8:45  am) 
BILLING  CODE  6560-60-M 


[FRL-5506-2] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 


EPA)  is  announcing  a  meeting  of  the 
Grand  Canyon  Visibility  Transport 
Commission  (Commission). 

The  Commission  will  meet  from  10:00 
am-12:00  pm,  Monday,  June  10, 1996  at 
the  Shrine  of  the  Ages  next  to  the  Main 
Visitors  Center  in  Grand  Canyon 
National  Park.  At  the  meeting  the 
Commission  will  finalize  its 
recommendations  to  the  U.S.  EPA.  The 
recommendations  will  address  what 
actions  are  deemed  necessary  to  protect 
visibility  in  sixteen  National  Parks  and 
Wilderness  areas  on  the  Colorado 
Plateau. 

The  Commission  was  established  by 
U.S.  EPA  on  November  13, 1991  (see  56 
FR  57522,  November  12, 1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Conunittee  Act,  Public  Law  92-463,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission.  Western  Governors’ 
Association.  600  17th  Street.  Suite  1705, 
South  Tower,  Denver,  Colorado  80202; 
telephone  number  (303)  623-0378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  May  9. 1996. 

Felicia  Marcus, 

Regional  Administrator,  U.S.  Environmental 
Protection  Agency,  Region  9. 

[FR  Doc.  96-12340  Filed  5-15-96;  8:45  am) 
BILLING  CODE  SSSO-SO-P 


[FRL-5505-8] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463, 
notice  is  hereby  given  that  two 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  list^  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Human  Exposure  and  Health 
Subcommittee  (HEHS) 

The  Human  Exposure  and  Health 
Subcommittee  (HEHS)  of  the  Science 
Advisory  Board’s  (SAB)  Integrated  Risk 
Project  will  meet  on  June  13-14, 1996, 
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at  the  Environmental  Protection 
Agency’s  Waterside  Mall  Complex,  401 
M  Street  SW.,  Washington,  DC  20460  in 
Room  M2103.  For  convenient  access, 
members  of  the  public  should  use  the 
EPA  entrance  next  to  the  Safeway  store. 
The  meeting  will  begin  at  9:00  a.m.  and 
end  no  later  than  5:00  p.m.  on  each  day. 

Purpose  of  the  Meeting — ^The  main 
purpose  of  the  meeting  is  to  discuss 
human  exposure  (and  their 
consequences)  to  various  pollutants  and 
to  consider  the  potential  for  risk 
reduction.  The  Subcommittee’s 
activities  are  part  of  an  SAB  project  to 
update  the  1990  SAB  report.  Reducing 
Risk:  Setting  Priorities  and  Strategies  for 
Environmental  Protection.  In  a  letter 
dated  October  25, 1995,  to  Dr. 
Matanoski,  Chair  of  the  SAB  Executive 
Committee,  Deputy  Administrator  Fred 
Hansen  charged  the  SAB  to:  (a)  develop 
an  updated  ranking  of  the  relative  risk 
of  different  environmental  problems 
based  upon  explicit  scientific  criteria; 
(b)  provide  an  assessment  of  techniques 
and  criteria  that  could  be  used  to 
discriminate  among  emerging 
environmental  risks  and  identify  those 
that  merit  serious,  near-term  Agency 
attention;  (c)  assess  the  potential  for  risk 
reduction  and  propose  alternative 
technical  risk  reduction  strategies  for 
the  environmental  problems  identified; 
and  (d)  identify  the  uncertainties  and 
data  quality  issues  associated  with  the 
relative  rankings.  The  project  will  be 
conducted  by  several  SAB  panels, 
including  HEHS,  working  at  the 
direction  of  an  ad  hoc  Steering 
Committee  established  by  the  Executive 
Committee. 

For  Further  Information — Single 
copies  of  Reducing  Risk  can  be  obtained 
by  contacting  the  SAB’s  Committee 
Evaluation  and  Support  Staff  (1400), 

401  M  Street  SW.,  Washington,  DC 
20460,  telephone  (202)  260-8414,  or  fax 
(202)  260-1889,  or  by  sending  a  request 
by  Internet  to 

Gross.LORI@EPAMAIL.EPA.GOV. 
Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  a  draft  agenda, 
should  contact  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(1400F),  US  EPA,  401  M  Street  SW., 
Washington  DC  20460,  telephone  (202) 
260-6552,  fax  (202)  260-7118,  or 
Internet  at:  WINSTON.  MARY® 
EPAMAJL.EPA.  GOV.  Anyone  wishing 
to  make  an  oral  presentation  at  the 
meeting  must  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official 
for  the  HEHS,  in  writing  (at  the  above 
address)  no  later  than  4:00  p.m.,  June  5, 
1996  via  fax  (202)  260-7118  or  by 
Internet  at: 


The  request  should  identify  the  name 
of  the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Rondberg  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  See  below  for 
additional  information  on  providing 
comments  to  the  SAB.  To  discuss 
technical  aspects  of  the  meeting,  please 
contact  Mr.  Rondberg  on  telephone 
(202) 260-2559. 

2.  Environmental  Engineering 
Committee  (EEC) 

The  Environmental  Engineering 
Committee  (EEC)  of  the  Science 
Advisory  Board  (SAB)  will  meet 
Tuesday  through  Thursday,  June  11-13, 
1996,  at  the  National  Risk  Management 
Research  Laboratory,  Room  G— 51,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268,  tel.  (513)  569- 
7418.  The  meeting  will  begin  at  8:30  am 
June  11th  and  end  no  later  than  3:00  pm 
on  June  13th. 

Purpose  of  the  Meeting — At  this 
meeting,  the  Committee  wilt  review  the 
technical  aspects  of  how  EPA’s 
Superfund  Innovative  Technology 
Evaluation  (SITE)  program  is  carried 
out,  including:  (a)  Establish  to  what 
extent  the  stated  program  objectives 
have  been  met;  (b)  Review  the  scientific 
and  technical  aspects  of  the  SITE 
program  and  its  implementation  on  all 
levels  (bench,  pilot,  and  full),  including 
the  preparation  of  test,  quality  assurance 
and  quality  control  plans,  sample 
collections,  and  field  activities,  and 
procedures  for  evaluation  and 
interpretation  of  results  leading  to 
conclusions  and  recommendations;  (c) 
Identify  impacts  and  provide 
recommendations  for  potential 
improvements;  and  (d)  Determine  how 
well  the  approach  taken  has  supported 
technology  commercialization. 

Availability  of  Review  Materials — ^The 
following  materials  will  be  used  in  the 
review:  (a)  The  Superfund  Innovative 
Technology  Evaluation  Program, 

Annual  Report  to  Congress,  1994 
(Provides  an  overview  of  most  recent 
program  activities);  (b)  Superfund 
Innovative  Technology  Evaluation 
Program,  Technology  Profiles,  Seventh 
Edition.  (This  is  for  all  intents  and 
purposes  the  “product”  the  Program 
produces);  (c)  EPA’s  Process  for 
Technology  Demonstration  (This 
unpublished  document  provides  a  fairly 
concise  explanation  of  what  SITE  is 
about.);  (d)  January  10, 1995  Ltr  re:  RFP 
SITE-010  (This  and  the  following  RFP 
provide  additional  information  as  to 
what  SITE  is  about  and  how  it 


functions);  and  (e)  RFP  SITE-E09. 

Copies  of  these  materials  can  be 
obtained  by  contacting  Don  Sanning  by 
phone  at  (513)  569-7861,  or  Fax  at  (513) 
569-7620. 

For  Further  Information — A  draft 
meeting  agenda  and  a  Committee  roster 
can  be  obtained  from  Mrs.  Dorothy 
Clark,  Secretary,  Environmental 
Engineering  Committee,  Science 
Advisory  Board,  Tel.  (202)  260-6552, 

Fax  (202)  260-7118,  or  via  the  Internet 
at  CLARK.DOROTHY@  EPAMAIL.EPA. 
GOV.  Single  copies  of  the  Science 
Advisory  Board’s  1986  report  on  the 
draft  strategy  and  program  plan  for  the 
SITE  review  can  be  obtained  from  the 
SAB  Publications  Staff.  The 
Publications  Staff  can  be  reached  at 
(202)  260-8414,  fax:  (202)  260-1889,  or 
INTERNET; 

GROSS.LORI@EPAMAIL.EPA.GOV. 
Please  ask  for  SAB  report  number:  EPA- 
SAB-EEC-86-017  and  the  Agency’s 
response  to  that  report.  Members  of  the 
public  desiring  additional  information 
about  the  meeting  should  contact  Mrs. 
Kathleen  Conway,  Designated  Federal 
Official,  Environmental  Engineering 
Committee,  Science  Advisory  Board 
(1400F),  US  EPA,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone/voice 
mail:  (202)  260-2558;  fax:  (202)  260- 
7118;  or  via  the  Internet  at 
CONWAY.KATHLEEN® 
EPAMAIL.EPA.GOV.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mrs.  Conway  in  writing  (by 
letter  or  by  fax — see  previously  stated 
information)  no  later  than  12  noon 
Eastern  Time,  Thursday,  June  6, 1996  in 
order  to  be  included  on  the  Agenda. 
Public  comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 

The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisoiy  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  he  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
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least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  pric .  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Writt/en 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated;  May  7, 1996. 

John  R.  Fowle,  m, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  96-12345  Filed  5-15-96;  8:45  ami 
BILUNG  CODE  6560-40-P 


[FRL-6504-6] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  Ameron,  Inc.  and 
Opportunity  to  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposal  of  a  Clean  Water  Act 
Class  II  administrative  pe»>alty  and 
notice  of  public  comment  period. 

SUMMARY:  Pursuant  to  33  U.S.C.  1319(g), 
EPA  is  authorized  to  issue  orders 
assessing  civil  penalties  for  various 
violations  of  the  Act.  EPA  may  issue 
such  orders  after  the  commencement  of 
either  a  Class  I  or  Class  U  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA’s  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Ameron,  Inc. 
(Concrete  Pipe  Manufacturing  Facility) 
Phoenix,  AZ  85036,  Docket  No.  CWA- 
IX-FY95-17;  filed  on  May  1, 1996  with 
Steven  Armsey,  Regional  Hearing  Clerk, 
U.S.  EPA,  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105, 
(415)  744-1389;  proposed  penalty  of 
$30,000,  for  discharges  of  pollutants  in 
violation  of  an  NPDES  permit. 


FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA’s  Consolidated  Rules,  review  the 
complaint  or  other  docmnents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hovurs.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information. 

Dated;  April  25, 1996. 

Ken  Greenberg, 

Acting  Director,  Water  Management  Division. 
[FR  Doc.  96-12349  Filed  5-15-96;  8:45  am) 
BILLING  CODE  6660-«(M> 


FEDERAL  COMMUNICA110NS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

May  9, 1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  17, 1996.  If 


you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW., 

Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0096. 

Title:  Application  for  Ship  Radio 
Station  License. 

Form  No.:  FCC  506. 

Type  of  Review:  Revision  to  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  State,  Local  or  Tribal 
Government;  Non-profit  institutions. 

Number  of  Respondents:  106,192. 

Estimatea  Time  Per  Response:  22 
minutes. 

Total  Annual  Burden:  38,653  hours. 

Estimated  Cost  Per  Respondent:  There 
is  a  combined  filing  and  regulatory  fee 
of  $75  for  a  new  or  renewed  license  and 
a  $45  filing  fee  for  an  application 
requesting  modification. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  file  the  FCC  506  to  apply 
for  a  new  or  modified  ship  radio  station 
license.  The  form  can  also  be  used  to 
renew  a  station  license.  The  FCC  506A 
is  used  by  the  applicant  as  a  temporary 
operating  authority  until  the  ship  radio 
station  license  is  received. 

This  form  is  required  by  the 
Communications  Act  of  1934,  as 
amended;  International  Treaties  and 
FCC  Rules  47  CFR  Parts  1.922, 1.925 
and  80.19. 

Editorial  changes  will  be  made  to  the 
instructions  to  include  the  mailing 
location  for  feeable  applications  and  the 
addition  of  the  toll  ftw  800  number  for 
the  Consumer  Assistance  Branch  in 
Gettysburg,  PA.  Item  24  of  FCC  506  will 
be  revised  to  collect  the  length  of  ship 
in  meters  in  lieu  of  feet.  Item  27  will  be 
deleted  and  the  drug  certification  made 
part  of  the  certification  text.  These 
revisions  will  not  increase  the  burden 
time  for  application  completion. 

OMB  Approval  Number:  3060-0564. 

Title:  47  CFR  76.924  Cost  accounting 
and  cost  allocation  requirements. 
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Type  of  Review:  Revision  to  an 
existing  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  13,500. 

Total  Annual  Burden:  4-40  hours. 
72,000  total  annual  hours.  We  estimate 
that  an  additional  500  community  units 
each  year  will  be  obligated  to  meet  the 
76.924  requirements  for  the  first  time. 

We  estimate  the  one-time  average 
burden  for  these  respondents  to 
rearrange  accounting  records  is  40 
hours.  500  community  units  x  40  hours 
each  =  20,000  hours.  The  Commission 
estimates  the  burden  to  the  existing 
population  of  regulated  community 
units  to  comply  with  the  modified 
requirements  set  forth  in  76.924  will  be 
an  average  of  4  hours  per  community 
unit.  Currently,  we  estimate  cable 
operators  provide  service  in 
approximately  13,000  community  units 
that  are  subject  to  rate  regulation.  13,000 
existing  community  imits  x  4  hours  per 
community  units  =  52,000  hours. 

Costs  to  Respondents:  None. 

Generally,  cable  operators  use 
computers  and  accounting  records  and 
software  as  part  of  customary  and  usual 
business  practices.  This  information 
collection  does  not  require  the  purchase 
of  anything  additional.  It  only 
rearranges  records  that  already  exist. 

Needs  and  Uses:  Section  623  of  the 
Commimications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  emd  Competition 
Act  of  1992  (“1992  Cable  Act”),  requires 
the  Commission' to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services  and  associated 
equipment.  Subsequently,  on  April  1, 
1993,  the  Commission  adopted  a  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  FCC  93-177,  MM 
Docket  92-266,  in  which  cost 
accounting  and  cost  allocation 
requirements  for  regulated  cable 
operators  were  specified.  These 
requirements  were  set  forth  in  47  CFR 
76.924  and  were  adopted  on  an  interim 
basis.  Then,  on  December  15, 1995,  the 
Commission  adopted  a  Second  Report 
and  Order,  First  Report  on 
Reconsideration,  and  Further  Notice  of 
Proposed  Rulemaking,  FCC  95-502,  MM 
Do(iet  93-215  and  CS  Docket  94-28,  in 
which  requirements  for  cable  operators 
for  allocating  to  service  cost  categories, 
as  set  forth  in  76.924(e),  were  modified 
and  adopted  on  a  permanent  basis. 
76.924(e)  now  permits  cable  operators  to 
allocate  service  costs  to  three  service 
cost  categories,  instead  of  up  to  seven 
service  cost  categories.  The  third  service 


cost  category  will  simply  serve  as  an 
“all  other”  service  costs  category  that 
captures  what  operators  previously  had 
to  allocate  to  multiple  categories.Cost 
accounting  and  cost  allocation 
requirements  standardize  the 
methodology  in  which  cable  operators 
report  financial  data.  The  Commission’s 
system  of  cable  rate  regulation  imposes 
a  price  cap  on  cable  service  rates  with 
certain  categories  of  costs  defined  as 
external  to  the  cap.  The  cost  accounting 
and  cost  allocation  requirements  are 
necessary  in  order  to  assure  that  costs 
that  are  intended  to  receive  external 
treatment  are  in  fact  accorded  such 
treatment.  Cost  accounting  and  cost 
allocation  requirements  are  used  by 
cable  operators  wishing  to  justify  rates 
higher  than  their  capped  levels  via  a 
cost-of-service  filing;  and  the 
requirements  are  necessary  to  permit 
accurate  identification  of  such  costs  that 
will  justify  rates  above  the  cap. 

Federal  Communications  Commission 
William  F.  Caton, 

Acting.  Secretary 

[FR  Doc.  96-12364  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  S712-01-F 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

“FEDERAL  REGISTER”  NUMBER:  95-11807. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  May  16, 1996, 10  a.m. 

Meeting  Open  to  the  Public. 

This  meeting  has  been  rescheduled  to 
begin  at  1  p.m.  instead  of  10  a.m.  as 
originally  annoimced. 

THE  FOLLOWING  ITEMS  WERE  ADDED  TO  THE 

agenda: 

Advisory  Opinion  1996-8:  Pamela 
Rochester  on  behalf  of  the  Jefferson  County 
Democratic  Executive  Committee  (continued 
from  meeting  of  May  9, 1996). 

Advisory  Opinion  1996-11:  James  Bopp,  Jr. 
on  hehalf  of  the  National  Right  to  Life 
Conventions,  Inc.  (continued  from  meeting  of 
May  9, 1996). 

DATE  AND  TIME:  Tuesday,  May  21, 1996 
at  10  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday,  May  23, 1996 
at  10  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1996-14:  The  Honorable  E 
(Kika)  de  la  Garza 

Advisory  Opinion  1996-16:  Matthew  R. 

Schneider  on  behalf  of  Bloomberg,  L.P. 
Advisory  Opinion  1996-17:  Robert  F.  Bauer 
on  behalf  of  General  Motors  Corporation 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202) '219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  96-12528  Filed  5-14-96;  3:13  pm] 
BILUNQ  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Winston  International  Inc.,  327  Filmore 
Drive,  Jacksonville,  FL  32225 
Officers:  Yee  Wah  Fong,  Director; 
Raymond  Francis  Chan,  Offficer 
Clarandon  Freight  Forwarders,  10650 
SW  186  Lane,  Miami,  FL  33157 
Officers:  Gerard  M.  Thompson, 
President;  Gloria  Colson,  Vice 
President 

ABACO  International  Shippers,  Inc., 
4201  W.  Wrightwood  Avenue, 
Chicago,  IL  60639 
Officers:  Marshall  Berkenbilt, 
President;  Beverly  Berkenbilt,  Vice 
President 

Mid- Atlantic  Freight  Forwarding  and 
Customs  Brokerage,  Inc.,  898 
Airport  Park  Road,  Suite  205,  Glen 
Bumie,  MD  21061 
Officers:  Deborah  E.  Weiman, 
President:  Robin  L.  Truitt,  Secretary 
Cargo  Services,  Inc.,  5760  Dividend 
Drive,  Indianapolis,  IN  46241 
Officers:  John  Rowe,  President; 
William  Batton,  Vice  President 
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Coda  International  Inc.,  880  Bergen 
Avenue,  Suite  604,  Jersey  City,  NJ 
07306 

Officers:  David  Zong  Wen  Chen, 
President;  Wai  Ling  C.  Loke,  Exec. 
Vice  President 

5  H  Corporation  d/b/a/  International 
Shipping,  Inc.,  6303  Little  River 
Turnpike,  Suite  310,  Alexandria, 

VA  22312 

Officers:  Moses  Housien,  President; 

Ali  Campos,  Vice  President 
Team  Air  Express,  Inc.  d/b/a  Team 
International  Logistics,  639  West 
Broadway  (P.O.  Box  668), 
Winnsboro,  TX  75494 

Officers:  Joe  Earl  Brunson,  President; 
Bobby  Joe  Brunson,  Vice  President 
Lilly  &  Associates — International 
Freight  Forwarders,  Inc.,  14525 
S.W.  152nd  Terrace,  Miami,  FL 
33177 

Officers:  Nelson  R.  Cabrera,  President: 
Vibna  L.  Cabrera,  Secretary 

Dated;  May  13, 1996. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  96-12268  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  e730-01-M 

[Docket  No.  96-10] 

Seair  Cargo  Agency  Inc.  d/b/a  Seair 
International  Line;  Possible  Violations 
of  Section  10(b)(1)  of  the  Shipping  Act 
of  1984;  Order  of  Investigation 

Seair  Cargo  Agency  Ltd.  d/b/a  Seair 
International  Line  (“Seair”)  is  a  non- 
vessel'Operating  common  carrier  located 
in  Hong  Kong.  Seair  maintains  a  tariff 
on  file  with  the  Commission  which 
provides  for  service  between  World 
Ports  and  the  United  States. 

A  review  of  Seair’s  tariff  by  the 
Commission’s  Bureau  of  Enforcement 
showed  that  the  tariff  contained  only 
Cargo,  N.O.S.  rates.  A  review  of 
shipping  documents  for  shipments 
moving  under  Seair  bills  of  lading  from 
February  4, 1994  through  January  28, 
1995,  and  fi-om  December,  1995  through 
January,  1996,  indicated  that  Seair  was 
not  charging  its  customers  the  Cargo 
N.O.S.  rates  contained  in  its  tariff.  To 
date,  Seair  has  not  populated  its  tariff 
with  commodity  rates. 

Section  10(b)(1)  of  the  Shipping  Act 
of  1984  (“1984  Act”),  46  U.S.C.  app. 
1709,  provides  that  no  common  carrier 
may  charge,  demand,  collect,  or  receive 
greater,  less,  or  different  compensation 
for  the  transportation  of  property  or  for 
any  service  in  connection  therewith 
than  the  rates  and  charges  in  its  tariffs. 

Evidence  provided  by  the  Bureau  of 
Enforcement  with  regard  to  the 
activities  of  Seair  indicates  that  Seair 


charged  rates  different  from  those 
contained  in  its  applicable  tariff  for  the 
transportation  of  at  least  14  shipments 
between  February  4, 1994  and  January 
28, 1995,  and  at  least  twelve  additional 
shipments  during  the  period  December, 
1995  through  January,  1996. 

Now  therefore  it  is  ordered.  That 
pursuant  to  sections  10, 11,  and  13  of 
the  1984  Act,  46  U.S.C.  app.  1709, 1710, 
and  1712,  an  investigation  is  hereby 
instituted  to  determine: 

1.  Whether  Seair  violated  section 
10(b)(1)  of  the  1984  Act  by  charging, 
demanding,  collecting,  or  receiving 
greater,  less,  or  different  compensation 
for  the  transportation  of  property  or  for 
any  service  in  connection  therewith 
than  the  rates  and  charges  that  are 
shown  in  its  tariffs; 

2.  Whether,  in  the  event  Seair  violated 
the  1984  Act,  civil  penalties  should  be 
assessed  against  Seair  and,  if  so,  the 
amount  of  such  penalties; 

3.  Whether,  in  the  event  violations  are 
foimd,  an  appropriate  cease  and  desist 
order  should  be  issued;  and 

4.  Whether,  in  the  event  violations  are 
found,  Seair’s  tariff  should  be 
suspended  for  a  period  of  time  not  to 
exceed  12  months. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge 
(“Presiding  Officer”)  of  the 
Commission’s  Office  of  Administrative 
Law  Judges  at  a  date  and  place  to  be 
hereafter  determined  by  the  Presiding 
Officer  in  compliance  with  Rule  61  of 
the  Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  Hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  after 
consideration  has  been  given  by  the 
parties  and  the  Presiding  Officer  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cannot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 

It  is  further  ordered.  That  Seair  Cargo 
Agency  Ltd.  d/b/a  Seair  International 
Line  is  named  Respondent  in  this 
proceeding; 

It  is  further  ordered.  That  the 
Commission’s  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 


It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 

D.C.  20573,  and  comply  with  Subi}art  H 
of  the  Commission’s  Rules  of  Practice 
and  Procedure,  46  CFR  502.111-119, 
and  shall  be  served  on  parties  of  record; 
and 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  46  CFR  .^02.61,  the  initial 
decision  of  the  Administrative  Law 
Judge  shall  be  issued  by  January  10, 
1997,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  May  12, 
1997. 

By  the  Commission. 

Joseph  C  PoUdng, 

Secretary. 

(FR  Doc  96-12230  Filed  5-15-96;  8:45  am] 
BIUJNQ  CODE  a730-01-M 


'  FEDERAL  RESERVE  SYSTEM 

Fomnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  ^mpany 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  ali  other  applicable  statutes 
and  regulations  to  b^ome  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
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writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whe  ther  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resomces,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  10, 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  TIB  Financial  Carp.,  Key  Largo, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  TIB  Bank  of  the 
Keys,  Key  Largo,  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

l.XIT Bancshares,  Inc.,  Littlefield, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  JUT  Delaware,  Inc., 
Dover,  Delaware,  and  thereby  indirectly 
acquire  Security  State  Bank,  Littlefield, 
Texas. 

In  connection  with  this  application, 
XIT  Delaware,  Inc.,  Dover,  Delaware, 
also  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
State  Bank,  Littlefield,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  10, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-12254  Filed  5-15-96;  8:45  am] 
BiLUNG  CODE  6210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  hanking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  30, 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  TB&C  Bancshares,  Inc.  and 
Synovus  Financial  Corp.,  both  of 
Columbus,  Georgia;  to  acquire 
Canterbury  Trust  Company, 
Birmingham,  Alabama,  and  thereby 
engage  in  trust  services,  pursuant  to  § 
225.25(b)(3)  of  the  Board’s  Regulation  Y. 


B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  Friendship  Bancorp,  Friendship, 
Indiana;  to  acquire  Independent  Bankers 
Life  Insurance  Company  of  Indiana, 
Phoenix,  Arizona,  and  thereby  engage  in 
underwriting  credit  life,  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  by  the  banks  and 
bank  holding  companies  owning  stock 
in  the  insurance  agency,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board’s  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  10, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-12255  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  6210-01-F 


OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  OMB  Review; 

Comment  Request  for  the  Proposed 
Modified  Form  for  Requesting  Access 
to  Executive  Branch  Public  Financial 
Disclosure  Reports  and  Other  Covered 
Records 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
slightly  modified  OGE  Form  201  used 
by  persons  for  requesting  access  to 
executive  branch  public  financial 
disclosure  reports  and  other  covered 
records  for  three-year  approval  under 
the  Paperwork  Reduction  Act.  This 
modified  form  will  replace  the  existing 
one. 

DATES:  Comments  on  this  proposal 
should  be  received  by  June  17, 1996. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Jr,,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gressman,  Office  of  General 
Counsel  and  Legal  Policy,  Office  of 
Government  Ethics,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917;  telephone:  202-208-8000  (ext. 
1110),  FAX:  202-208-8037  (please  note 
the  new  OGE  telephone  and  FAX 
numbers  which  became  effective  May  6, 
1996).  A  copy  of  OGE’s  draft  form,  as 
well  as  the  rest  of  OGE’s  paperwork 
submission  package  to  OMB,  may  be 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


24797 


obtained,  without  charge,  by  contacting 
Mr.  Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  has  submitted  to 
OMB,  for  three-year  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35),  a  proposed 
modihed  OGE  Form  201  “Request  to 
Inspect  or  Receive  Copies  of  SF  278 
Executive  Branch  Personnel  Public 
Financial  Disclosure  Report  or  Other 
Covered  Record”  (OMB  control  #  3209- 
0002).  On  January  4, 1996,  OGE 
published  an  advance  paperwork  notice 
of  the  proposed. modified  OGE  Form  201 
(see  61  FR  357-358).  No  public 
comments  were  received  on  that 
advance  notice,  though  OGE  did  receive 
three  requests  by  persons  outside  OGE 
for  copies  of  the  proposed  new  form, 
which  were  provided.  Therefore,  OGE 
has  determined  to  proceed  with 
submission  of  the  proposed  modified 
form,  with  one  revision  noted  below,  to 
OMB  for  approval.  Once  finally 
approved  by  OMB  and  adopted  by  OGE, 
the  modified  version  of  OGE  Form  201 
will  replace  the  existing  version  (whose 
paperwork  clearance  is  scheduled  to 
expire  at  the  end  of  this  coming  July). 

As  noted  in  the  advance  FR  notice, 
OGE,  as  the  supervising  ethics  office  for 
the  executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  “Ethics  Act”),  is 
proposing  to  slightly  modify  and  update 
the  existing  access  form.  That  form,  the 
OGE  Form  201,  collects  information 
from,  and  provides  certain  information 
to,  persons  who  seek  access  to  SF  278 
reports  and  other  covered  records.  The 
other  covered  records  are  certificates  of 
divestiture,  section  208  waiver 
determinations  (after  removal  of  any 
information  exempt  from  disclosure 
under  the  Freedom  of  Information  Act), 
other  access  requests  and,  as  being 
expressly  added  in  the  proposed 
modified  form,  certain  publicly 
available  qualified  trust  documents.  See 
sections  102  (f)(5)(D)  &  (f)(7)(B)  and  105 
(b)  &  (c)  of  the  Ethics  in  Government  Act 
of  1978  as  amended  (the  “Ethics  Act”), 

5  U.S.C.  app.,  secs.  102  (f)(5)(D)  & 
(f)(7)(B)  and  105  (b)  &  (c),  18  U.S.C. 
208(d)(1),  and  OGE’s  implementing 
financial  disclosure  regulations  at  5  CFR 
2634.408(d),  2634.603(c),  (f)  &  (g)(2), 
and  2634.1004  as  well  as  appendixes  A, 
B  and  C  to  part  2634. 

The  form  reflects  the  requirements  of 
the  Ethics  Act  and  OGE’s  implementing 
regulations  that  must  be  met  by  a  person 
before  access  can  be  granted.  These 
requirements  relate  to  information  about 
tbe  identity  of  the  requester,  as  well  as 
any  other  person  on  whose  behalf  a 
record  is  sought,  and  a  notification  of 


prohibited  uses  of  SF  278  reports.  See 
section  105  (b)  and  (c)  of  the  Ethics  Act 
and  5  CFR  2634.603  (c)  and  (f).  For 
many  years,  OGE  has  disseminated  to 
executive  branch  departments  and 
agencies  a  locally  reproducible  uniform 
form  to  serve  as  the  statutorily  required 
written  application  to  inspect  or  receive 
copies  of  SF  278  reports  and  other 
covered  records.  Departments  and 
agencies  are  encouraged  to  utilize  the 
OGE  Form  201,  but  they  can,  if  they 
choose,  continue  to  use  or  develop  their 
own  forms  (see  the  discussion  below). 

As  noted,  this  proposed  modified 
version  of  the  OGE  Form  201  will  add 
express  mention  (in  part  III  of  the  form) 
to  another  categoiy  of  materials  subject 
to  phblic  access  under  the  Ethics  Act — 
Ethics  Act-qualified  blind  trust  and 
qualified  diversified  trust  instruments, 
the  list  of  assets  transferred  to  such 
trusts  (&  of  assets  sold  in  the  case  of  a 
qualified  blind  trust),  and  the 
certificates  of  independence  and 
compliance  with  respect  to  such  trusts. 
The  Office  of  Government  Ethics  has 
determined,  since  the  advance  notice 
was  issued,  to  make  one  further  change 
to  include  reference  to  the  certificates  in 
the  listing  of  publicly  available  trust 
documents.  See  section  102  (f)(5)(D)  & 
(f)(7)(B)  of  the  Ethics  Act  and  5  CFR 
2634.408(d)  and  2634.603(g)(2),  as  well 
as  appendixes  A,  B  and  C  to  part  2634. 
The  other  modification  to  the  form 
would  add  to  the  part  II.C  public  burden 
information  block  a  statement  required 
under  the  1995  amendments  to  the 
paperwork  law  to  the  effect  that  “an 
agency  may  not  conduct  or  sponsor,  and 
no  person  is  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number,”  together  with  a  parenthetical 
mention  that  such  number  is  displayed 
in  the  upper  right-hand  comer  of  the 
front  page  of  the  OGE  Form  201. 

In  light  of  OGE’s  experience  over  the 
past  three  years  (1993-1995),  the 
estimate  of  the  total  number  of  access 
forms  expected  to  be  filed  annually  at 
OGE  by  members  of  the  public 
(primarily  by  news  media,  public 
interest  groups  and  private  citizens)  is 
proposed  to  be  adjusted  up  somewhat 
fi-om  250  to  275  (access  requests  by 
other  Federal  agencies  or  Federal 
employees  are  not  included).  The 
estimated  average  amount  of  time  to 
complete  the  form,  including  review  of 
the  instmctions,  remains  at  ten  minutes. 
Thus,  the  overall  estimated  annual 
public  burden  for  the  OGE  Form  201  for 
forms  filed  at  the  Office  of  Government 
Ethics  will  increase  from  42  hours  in  the 
current  OMB  paperwork  inventory 
listing  (250  forms  x  10  minutes  per 
form — number  rounded  off)  to  46  hours 


(275  forms  x  10  minutes  per  form — 
number  rounded  off).  Moreover,  OGE 
estimates,  based  on  the  agency  ethics 
program  questionnaire  responses  for  the 
past  couple  of  years,  that  some  1,500 
access  request  forms  (mostly  from  the 
news  media,  public  interest  groups  and 
other  members  of  the  public)  will  be 
filed  each  year  at  the  other  executive 
branch  departments  and  agencies. 

The  Office  of  Government  Ethics 
expects  that  the  new  form  should  be 
ready,  after  OMB  clearance,  for 
dissemination  to  executive  branch 
departments  and  agencies  this  summer. 
The  Office  of  Government  Ethics  will 
provide  appropriate  guidance  and 
phase-in  time  to  departments  and 
agencies  once  the  new  form  is  available. 
The  new  form  will  be  made  available 
free-of-charge  to  departments  and 
agencies  on  paper,  on  electronic  disk 
and  on  OGE’s  electronic  bulletin  board 
entitled  “The  Ethics  Bulletin  Board 
System”  (TEBBS).  In  addition,  if  there  is 
sufficient  interest,  OGE  will  consider 
making  available  in  the  future  an 
electronic  version  of  the  form,  to  allow 
persons  the  option  of  preparing  it  on  a 
computer.  The  Office  of  Government 
Ethics  will  also  permit  departments  and 
agencies  to  photocopy  or  have  copies 
printed  of  the  form  as  well  as  to  develop 
or  utilize,  on  their  own,  electronic 
versions  of  the  form  provided  that  they 
precisely  duplicate  the  paper  original  to 
the  extent  possible  (following  the  strict 
duplication  standards  set  forth  in  the 
General  Services  Administration 
Federal  Information  Resources 
Management  Regulation  Bulletin  B-3, 
which  applies  to  standard  and  optional 
forms).  Finally,  as  noted,  agencies  can 
also  develop  their  own  access  forms, 
provided  all  the  information  required  by 
the  Ethics  Act  and  OGE  regulations  is 
placed  on  the  form,  along  with 
appropriate  Privacy  Act  and  paperwork 
notices  with  the  attendant  clearances 
being  obtained  therefor. 

Public  comment  is  again  invited  on 
each  aspect  of  the  proposed  modified 
OGE  Form  201  as  set  forth  in  this  notice, 
including  specifically  views  on  the  need 
for  and  practical  utility  of  this  proposed 
modified  collection  of  information,  the 
accuracy  of  OGE’s  burden  estimate,  the 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology).  The 
Office  of  Government  Ethics,  in 
consultation  with  OMB,  will  consider 
all  comments  received,  which  will 
become  a  matter  of  public  record. 
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Approved:  May  10, 1996. 

Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

[FR  Doc.  96-12222  Filed  5-15-96;  8:45  amj 
BILUNG  CODE  6345-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Commission  on  Dietary  Supplement 
Labels:  Meeting  No.  4;  Opportunity  To 
Provide  Comments 

agency:  Office  of  Disease  Prevention 
and  Health  Promotion. 

ACTION:  Commission  on  Dietary 
Supplement  Labels:  Notice  of  meeting 
#4;  Opportunity  to  provide  comments. 

StMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  (a)  providing 
notice  of  the  fomlh  meeting  of  the 
Commission  on  Dietary  Supplement 
Labels,  and  (b)  soliciting  oral  and 
written  comments. 

DATES:  (1)  The  Commission  will  meet 
June  6, 1996,  from  8:30  a.m.  to  4:30  p.m. 
Eastern  Daylight  Time  at  the  Clarion 
Plaza  Hotel,  9700  International  Drive, 
Orlando,  Florida  32819-8114;  (2) 

Written  comments  on  the  scope  and 
intent  of  the  Commission’s  objectives 
may  be  submitted  by  5:00  p.m.  E.D.T.  on 
June  30, 1996  to  the  address  noted 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director,  Commission  on  Dietary 
Supplement  Labels,  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  Humphrey  Building,  200 
Independence  Ave.  S.W.,  Washington, 
D.C.  20201,  (202)  690-7102. 

SUPPLEMENTARY  INFORMATION: 
Commission’s  Task 

Public  Law  103-417,  Section  12, 
authorized  the  establishment  of  a 
Commission  on  Dietary  Supplement 
Labels  whose  seven  members  have  been 
appointed  by  the  President.  The 
appointments  to  the  Commission  by  the 
President  and  the  establishment  of  the 
Commission  by  the  Secretary  of  Health 
and  Human  Services  reflect  the 
commitment  of  the  President  and  the 
Secretary  to  the  development  of  a  sound 
and  consistent  regulatory  policy  on 
labeling  of  dietary  supplements. 

The  Commission  is  barged  with 
conducting  a  study  and  providing 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 
supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 


claims.  The  Commission  is  expected  to 
evaluate  how  best  to  provide  truthful, 
scientifically  valid,  and  nonmisleading 
information  to  consumers  in  order  that 
they  may  make  informed  health  care 
choices  for  themselves  and  their 
families.  The  Commission’s  study  report 
may  include  recommendations  on 
legislation,  if  appropriate  and  necessary. 

Announcement  of  Meeting 

The  Commission’s  fourth  meeting  will 
be  June  6, 1996,  8:30  a.m.  to  4:30*  p.m. 
Eastern  Daylight  Time.  The  meeting  will 
be  held  in  the  Salon  Room  at  the  Clarion 
Plaza  Hotel,  9700  International  Drive, 
Orlando,  Florida  32819-8114.  The 
agenda  will  include  (a)  oral  commertts 
from  interested  parties  and  the  general 
public,  (b)  identification  of  additional 
information  needs,  and  (c)  discussion  of 
dietary  supplement  label  information. 

Public  Participation  at  Meeting 

The  meeting  is  open  to  the  public. 
However,  space  is  limited.  Both  oral  and 
written  comments  from  the  public  will 
be  accepted,  but  oral  comments  at  the 
meeting  will  be  limited  to  a  maximum 
of  five  minutes  per  presenter;  thus, 
organizations  and  persons  wishing  to 
make  their  views  Imown  to  the 
Commission  should  use  the  time  for  oral 
presentation  to  summarize  their  written 
comments.  Persons  and  organizations 
that  have  not  made  presentations  or 
submitted  statements  previously  will  be 
given  preference  on  the  agenda. 

Members  of  the  Commission  may  wish 
to  question  the  presenters  following 
each  oral  presentation.  Please  request 
the  opportunity  to  present  oral 
comments  in  writing  and  provide  fifteen 
(15)  copies  of  the  written  comments 
from  which  the  oral  presentation  is 
abstracted  to  the  address  above  by  May 

29. 1996.  If  you  will  require  a  sign 
language  interpreter,  please  call  Sandra 
Saunders  (202)  690—7102  by  4:30  p.m. 
E.D.T.  on  May  29, 1996. 

Written  Comments 

By  this  notice,  the  Commission  is 
soliciting  submissions  of  written 
comments,  views,  information,  and  data 
pertinent  to  the  Commission’s  task. 
Comments  should  be  sent  to  Kenneth  D. 
Fisher,  Ph.D.,  Executive  Director  of  the 
Commission  at  the  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  Humphrey  Building,  200 
Independence  Ave.  S.W.,  Washington, 
D.C.  20201,  by  5:00  p.m.  E.D.T.  on  June 

30. 1996. 


Dated:  May  8, 1996. 

Claude  Earl  Fox, 

Deputy  Assistant  Secretary  for  Health 
(Disease  Prevention  and  Health  Promotion), 
Department  of  Health  and  Human  Services. 
IFR  Doc.  96-12223  Filed  5-15-96;  8:45  am] 
BtlUNG  CODE  4160-17-M 


Office  of  the  Secretary 
Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Michael  W.  Washabaugh,  Ph.D.,  Johns 
Hopkins  University:  Based  on  an 
investigation  conducted  by  the 
institution  as  well  as  information 
obtained  by  ORI  during  its  oversight 
review,  ORI  found  that  Michael  W. 
Washabaugh,  Ph.D.,  Associate  Professor 
of  Biochemistry,  Department  of 
Biochemistry,  Johns  Hopkins  University 
School  of  Hygiene  and  Public  Health, 
committed  scientific  misconduct  by 
reporting  falsified  and/or  fabricated 
research  data  in  two  grant  applications 
submitted  to  the  National  Institutes  of 
Health. 

Specifically,  Dr.  Washabaugh  (1) 
reported  falsified  results  of  experiments 
concerning  the  number  of  DTNB  (5,5'- 
dithiobis  (2-nitrobenzoate])  reactive 
-thiols  in  native  thiamin  binding  protein 
in  a  grant  application  entitled 
“Mechanism  of  a  periplasmic 
permease,’’  and  (2)  reported  falsified 
and/or  fabricated  portions  of  data 
presented  in  two  separate  figures  to 
support  his  hypothesis  of  thiamin 
binding  to  thiamin  binding  protein  in 
grant  applications  entitled  “Mechanism 
of  a  periplasmic  permease”  and 
“Mechanisms  of  enzymic  and  non- 
enzymic  thiamin  reactions.” 

Dr.  Washabaugh  has  entered  into  a 
Voluntary  Exclusion  Agreement  with 
ORI  in  which  he  has  voluntarily  agreed, 
for  the  four  (4)  year  period  beginning 
May  7, 1996,  to  exclude  himself  from: 

(1)  Any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprocurement 
transactions  (e.g.,  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  C.F.R.  Part 
76  (Debarment  Regulations),  and 

(2)  Serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 
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No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director, -Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852. 

Chris  B.  Pascal,  J.D., 

Acting  Director,  Office  of  Research  Integrity. 
IFR  Doc.  96-12263  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4160-17-P 


Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Advisory  Committee 
Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.,  Appendix  2)  announcement  is 
made  of  the  following  advisory 
committees  scheduled  to  meet  during 
the  month  of  June  1996: 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  June  6-7, 1996,  8:30  a.m. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Conference  Room  TBA,  Rockville,  Maryland 
20852.  Open  June  6, 1996,  8:30  a.m.  to  9:00 
a.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  by  the  Agency 
for  Health  Care  Policy  and  Research 
(AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  June  6,  from  8:30  a.m.  to  9:00  a.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  During 
the  closed  session,  the  Subcommittee  will  be 
reviewing  and  discussing  grant  applications 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  IJ.S.C., 
Appendix  2  and  5  U.S.C.,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
fi-om  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Patricia 
G.  Thompson,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Scientific  Affairs, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301) 594-1437x1607. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Date  and  Time:  June  27, 1996,  7:30  a.m. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Conference  Room  TBA,  Rockville, 
Maryland  20852.  Open  June  27, 1996,  7:30 


a.m.  to  8:00  a.m.  Closed  for  remainder  of 
meeting. 

Purpose:  The  Study  Section  is  charged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshops, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  meeting 
on  June  27,  from  7:30  a.m.  to  8:00  a.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  During 
the  closed  session,  the  Subcommittee  will  be 
reviewing  and  discussing  grant  applications 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C., 
Appendix  2  and  5  U.S.C.,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Linda 
Blankenbaker,  Scientific  Review 
Administrator,  Office  of  Scientific  Afiairs, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  2101  East  Jefierson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-1437x1603. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  May  8, 1996. 

Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  96-12361  Filed  5-15-96;  8:45  amj 
BILUNG  CODE  4160-40-M 


Centers  for  Disease  Control  and 
Prevention 

[30  DAY-11] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  May  9, 1996. 

Proposed  Project 

1.  Intensive-Care  Antimicrobial 
Resistance  Epidemiology  (Project 
ICARE),  Phase  II — NEW — ^Antibiotic 
resistance  is  estimated  to  cost  as  much 
as  4  billion  dollars  a  year  to  the  health 
care  system  in  the  United  States  and  the 
number  of  resistant  microorganisms  is 


increasing.  For  example,  data  reported 
to  the  National  Nosocomial  Infections 
Surveillance  (NNIS)  system 
demonstrated  a  20-fold  increase, 
between  January  1989  and  March  1993, 
in  the  percentage  of  enterococci 
associated  with  nosocomial  infections 
that  are  resistant  to  vancomycin  (VRE). 
Additional  analysis  of  NNIS  data  has 
demonstrated  that  other  antibiotic 
resistant  nosocomial  pathogens  have 
also  increased  in  recent  years.  One  of 
the  major  factors  limiting  the 
understanding  of  antibiotic  resistance 
among  nosocomial  pathogens  is  the  lack 
of  information  on  the  relationship 
between  the  amount  and  kind  of 
antibiotic  used  in  hospitals  and  the 
emergence  of  resistance. 

This  proposed  one  year  study,  called 
Project  ICARE,  will  collect  data  on  the 
amount  of  antibiotics  used  in  50  NNIS 
hospitals  and  the  antibiotic 
susceptibility  patterns  found  in  certain 
bacterial  pathogens  isolated  in  these 
hospitals’  microbiology  laboratories 
between  June  1996  and  June  1997. 
Further,  new  mechanisms  of  resistance 
will  be  studied  on  specific  antibiotic- 
resistant  isolates  that  will  be  sent  to 
CDC  fitim  these  laboratories.  A 
successful  pilot  study  involving  eight 
NNIS  hospitals  was  conducted  between 
August  1994  and  January  1995  to  study 
the  feasibility  of  collecting  such 
information. 

After  initially  setting  up  the  project 
with  information  on  the  different 
intensive  care  units  (ICUs)  and  wards, 
the  hospital  will  provide  three  different 
types  of  data  each  month;  (1)  Summary 
of  the  amount  of  parenteral  and  oral 
antibiotics,  by  generic  group,  reported 
by  the  pharmacy,  (2)  summary  of  the 
number  of  isolates,  by  species, 
susceptible,  intermediate  or  resistant  to 
various  antibiotics  reported  by  the 
microbiology  laboratory,  and  (3)  actual 
isolates  of  resistant  pathogens  to  be  sent 
to  by  the  microbiology  laboratory  to 
CDC.  For  antibiotics  used  and  number 
of  isolates  in  each  of  the  susceptibility 
categories,  separate  data  are  to  be 
reported  for  each  ICU,  all  other 
inpatients,  and  outpatients  (antibiotic 
use  among  outpatients  is  not  collected). 
Data  collection  forms  for  summary  data 
from  the  microbiology  laboratory  and 
pharmacy  have  been  created  to  assist  in 
recording  the  data;  however,  the  data 
will  be  entered  into  a  computer  software 
created  by  CDC  specifically  for  Project 
ICARE.  The  software  will  be  provided  to 
the  hospitals  at  no  cost.  Data  will  be 
transmitted  to  CDC  by  floppy  disk  or  by 
electronic  transfer  when  it  b^ome 
available  in  tbe  NNIS  system  in  1996. 
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Respondents 

No.  of  re¬ 
spondents 

No.  of  re¬ 
sponses/re¬ 
spondent 

Avg.  burden/ 
response 
(in  hrs) 

Primary  Contact . 

50 

12 

1 

Pharmacist . 

50 

60 

1.8 

Microbiologist . 

50 

60 

0.35 

The  total  burden  hours  is  7050.  Send 
comments  to  Desk  Officer,  CDC;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503. 

4.  National  Nosocomial  Infections 
Surveillance  (NNIS)  System — (0920- 
0012) — ^Extension — ^The  National 
Nosocomial  Infections  Surveillance 
(NNIS)  system  is  currently  the  only 
source  for  national  data  on  nosocomial 
(hospital-associated)  infections  in  the 
United  States.  It  first  began  collecting 
data  in  1970.  It  is  a  collaborative  project 
between  the  Hospital  Infections  Program 
of  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  voluntarily 
participating  hospitals  in  the  United 
States.  The  goals  of  the  system  are  to:  (1) 


develop  comparative  nosocomial 
infection  rates  that  can  be  used  by 
hospitals  to  assess  quality  of  care,  (2) 
describe  the  scope  and  magnitude, 
including  trends,  of  the  nosocomial 
infection  problem  in  the  U.S.,  (3) 
identify  risk  factors  associated  with 
these  infections,  (4)  assist  hospitals  in 
the  effective  use  of  surveillance  data  to 
improve  the  quality  of  patient  care,  and 
(5)  conduct  collaborative  research 
studies.  Data  are  collected  using 
protocols  developed  by  CDC  that  define 
the  specific  populations  of  patients  at 
risk,  risk  factors,  and  outcomes.  The 
decision  about  which  component(s)  to 
use  is  made  by  each  hospital  depending 
on  its  own  needs  for  surveillance  data. 
The  data  are  collected  by  trained 


surveillance  personnel,  assisted  by 
hospital  personnel,  and  are  entered  into 
IDEAS,  a  surveillance  software  which 
makes  the  data  available  for  analysis  at 
the  hospital’s  convenience.  The  data  are 
currently  transmitted  to  CDC  by  floppy 
disk,  then  aggregated  into  a  national 
database.  During  1996,  it  will  become 
possible  for  some  hospitals  to  transmit 
the  data  to  CDC  through  the  NNIS 
telecommunications  system.  This 
system  is  expected  to  be  used  by  all 
peulicipating  hospitals  by  1997, 
resulting  in  reduced  response  time. 
NNIS  methodology,  which  has  been 
published,  is  the  standard  nosocomial 
infection  surveillance  methodology  and 
is  used  at  least  in  part  by  most  U.S. 
hospitals. 


Respondents 

No.  of  re¬ 
spondents 

No.  of  re¬ 
sponses/re¬ 
spondent 

Avg.  burden/ 
response  (in 
hours) 

Hospitals . . . . 

251 

12 

0.16 

The  total  bmden  hours  is  481.  Send 
comments  to  Desk  Officer,  CDC;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503. 

Dated:  May  10, 1996. 

(FR  Doc.  96-12329  Filed  5-15-96;  8:45  ami 
BILLING  CODE  4163-1S-P 


[Announcement  Number  631] 

National  Institute  for  Occupational 
Safety  and  Health;  Research  and 
Demonstration  Grants 

Introduction 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  is 
soliciting  grant  applications  for  research 
and  demonstration  projects  related  to 
occupational  safety  and  health  (see  the 
section  “Availability  of  Funds”). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  “Healthy 
People  2000,”  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 


announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  a  copy  of  “Healthy  People 
2000,”  see  the  section  “Where  to  Obtain 
Additional  Information”.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  as  amended. 
Section  301  (42  U.S.C.  241);  the 
Occupational  Safety  and  Health  Act  of 
1970,  Section  20(a)  (29  U.S.C.  669);  and 
the  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977,  as  amended. 
Section  501  (30  U.S.C.  951).  The 
applicable  program  regulations  are  in  42 
CFR  Part  52. 

Eligible  Applicants 

Eligible  applicants  include  domestic 
and  foreign  non-profit  and  for-profit 
organizations,  universities,  colleges, 
research  institutions,  and  other  public 
and  private  organizations,  including 
State  and  local  governments  and  small, 
minority  and/or  woman-owned 
businesses.  Exceptions:  Applicants  for 
the  Special  Emphasis  Research  Career 
Award  (SERCA)  Grant  and  Small  Grant 
programs  must  be  citizens  or  persons 
lawfully  admitted  to  the  United  States 


for  permanent  residence  (resident  alien) 
at  the  time  of  application  and  must  be 
employed  by  a  domestic  institution. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-fi«e 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  tbe  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  federal  funds  and  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

For  fiscal  year  (FY)  1996,  the  budget 
is  projected  to  be  $10,000,000.  Of  that 
amount,  $7,000,000  is  committed  to 
support  47  non-competing  continuing 
awards.  Therefore,  $3,000,000  is 
available  for  new  and  competing 
renewal  awards.  Tbe  overall  budget 
includes  $400,000  for  Small  Business 
Innovation  Research  grant  awards,  of 
which  $237,000  is  already  committed  to 
a  non-competing  continuation  award.  In 
addition,  this  overall  budget  includes 
funds  for  a  special  emphasis  on 
construction  health  and  safety  research. 
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Grant  applications  should  be  focused 
on  the  research  priorities  described  in 
the  section  “Fimding  Priorities”  that 
includes  new  research  priorities 
developed  in  a  process  which  resulted 
in  defining  a  National  Occupational 
Research  Agenda.  Grant  proposals  in 
these  areas  will  compete  for  the 
available  funds  as  noted  in  the  previous 
paragraph,  as  well  as  for  funds 
announced  through  Requests  for 
Applications  that  are  anticipated  in  FY 
1996  and  FY  1997. 

Purpose 

The  purpose  of  this  grant  program  is 
to  develop  knowledge  that  can  be  used 
in  preventing  occupational  diseases  and 
injuries.  Thus,  NIOSH  will  support  the 
following  types  of  applied  research 
projects:  Causal  research  to  identify  and 
investigate  the  relationships  between 
hazardous  working  conditions  and 
associated  occupational  diseases  and 
injuries;  methods  research  to  develop 
more  sensitive  means  of  evaluating  ' 
hazards  at  work  sites,  as  well  as 
methods  for  measuring  early  markers  of 
adverse  health  effects  and  injuries; 
control  research  to  develop  new 
protective  equipment,  engineering 
control  technology,  and  work  practices 
to  reduce  the  risks  of  occupational 
hazards;  and  demonstrations  to  evaluate 
the  technical  feasibility  or  application  of 
a  new  or  improved  occupational  safety 
and  health  procedure,  method, 
technique,  or  system. 

Mechanisms  of  Support 

Applications  responding  to  this 
announcement  will  be  reviewed  by  staff 
for  their  responsiveness  to  the  following 
program  requirements.  Grants  are 
funded  for  12-  month  budget  periods  in 
project  periods  up  to  five  years  for 
research  project  grants  and 
demonstration  project  grants;  three 
years  for  SERCA  grants;  and  two  years 
for  small  grants.  Continuation  awards 
within  the  project  period  are  made  on 
the  basis  of  satisfactory  progress  and  on 
the  availability  of  funds.  The  types  of 
grants  NIOSH  supports  are  as  follow: 

1 .  Research  Project  Grants  (ROl) 

A  research  project  grant  application 
should  be  designed  to  establish, 
discover,  develop,  elucidate,  or  confirm 
information  relating  to  occupational 
safety  and  health,  including  innovative 
methods,  techniques,  and  approaches 
for  dealing  with  problems.  These 
studies  may  generate  information  that  is 
readily  available  to  solve  problems  or 
contribute  to  a  better  understanding  of 
the  causes  of  work-related  diseases  and 
injuries. 


2.  Demonstration  Project  Grants  (Rl8) 

A  demonstration  project  grant 
application  should  address,  either  on  a 
pilot  or  full-scale  basis,  the  technical  or 
economic  feasibility  of  implementing  a 
new/improved  innovative  procedure, 
method,  technique,  or  system  for 
preventing  occupational  safety  or  health 
problems.  The  project  should  be 
conducted  in  an  actual  workplace  where 
a  baseline  measure  of  the  problem  will 
be  defined,  the  new/improved  approach 
will  be  implemented,  a  follow-up 
measure  of  the  problem  will  be 
documented,  and  an  evaluation  of  the 
benefits  will  be  conducted. 

3.  Special  Emphasis  Research  Career 
Award  (SERCA)  Grants  (KOI ) 

The  SERCA  grant  is  intended  to 
provide  opportunities  for  individuals  to 
acquire  experience  and  skills  essential 
to  the  study  of  work-related  hazards, 
and  in  so  doing,  create  a  pool  of  highly 
qualified  investigators  who  can  make 
^ture  contributions  to  research  in  the 
area  of  occupational  safety  and  health. 
SERCA  grants  are  not  intended  for 
individuals  without  research 
experience,  or  for  productive, 
independent  investigators  with  a 
significant  number  of  publications  and 
of  senior  academic  rank.  Moreover,  the 
award  is  not  intended  to  substitute  one 
source  of  salary  support  for  another  for 
an  individual  who  is  already  conducting 
full-time  research;  nor  is  it  intended  to 
be  a  mechanism  for  providing 
institutional  support. 

Candidates  must:  (1)  Hold  a  doctoral 
degree;  (2)  have  research  experience  at 
or  above  the  doctoral  level;  (3)  not  be 
above  the  rank  of  associate  professor;  (4) 
be  employed  at  a  domestic  institution; 
and  (5)  be  citizens  or  persons  lawfully 
admitted  to  the  United  States  for 
permanent  residence  (resident  alien)  at 
the  time  of  application. 

This  non-renewable  award  provides 
support  for  a  three-year  period  for 
individuals  engaged  in  full-time 
research  and  related  activities.  Awards 
will  not  exceed  $50,000  per  year  in 
direct  costs  for  salary  support  (plus 
fringe  benefits),  technical  assistance, 
equipment,  supplies,  consultant  costs, 
domestic  travel,  publications,  and  other 
costs.  The  indirect  cost  rate  applied  is 
limited  to  8  percent  of  the  direct  costs, 
excluding  tuition  and  related  fees  and 
equipment  expenses,  or  to  the  actual 
indirect  cost  rate,  whichever  results  in 
the  lesser  amount. 

A  minimum  of  60  percent  time  must 
be  committed  to  the  proposed  research 
project,  although  full-time  is  desirable. 
Other  work  in  the  area  of  occupational 
safety  and  health  will  enhance  the 


candidate’s  qualifications  but  is  not  a 
substitute  for  this  requirement.  Related 
activities  may  include  research  career 
development  activities  as  well  as 
involvement  in  patient  care  to  the  extent 
that  it  will  strengthen  research  skills. 
Fundamental/basic  research  will  not  be 
supported  unless  the  project  will  make 
an  original  contribution  for  applied 
technical  knowledge  in  the 
identification,  evaluation,  or  control  of 
occupational  safety  and  health  hazards 
(e.g.,  development  of  a  diagnostic 
technique  for  early  detection  of  an 
occupational  disease).  Research  project 
proposals  must  be  of  the  applicants’ 
own  design  and  of  such  scope  that 
independent  investigative  capability 
will  be  evident  within  three  years.  At 
the  completion  of  this  three-year  award, 
it  is  intended  that  awardees  should  be 
better  able  to  compete  for  individual 
research  project  grants  awarded  by 
NIOSH. 

SERCA  grant  applications  should  be 
identified  as  such  on  the  application 
form.  Section  2  of  the  application  (the 
Research  Plan)  should  include  a 
statement  regarding  the  applicant’s 
career  plans  and  how  the  proposed 
research  will  contribute  to  a  career  in 
occupational  safety  and  health  research. 
This  section  should  also  include  a  letter 
of  recommendation  hum  the  proposed 
advisorfs). 

4.  Small  Grants  (R03) 

The  small  grant  program  is  intended 
to  stimulate  proposals  from  individuals 
who  are  considering  a  research  career  in 
occupational  safety  and  health;  as  such, 
the  minimum  time  commitment  is  10%. 
It  is  expected  that  a  recipient  would 
subsequently  compete  for  a  career 
development  grant  (KOI)  or  for  a 
traditional  research  project  grant  (ROl) 
related  to  occupational  safety  and 
health.  The  award  is  not  intended  to 
supplement  ongoing  or  other  proposed 
research;  nor  is  it  intended  to  be  a 
mechanism  for  providing  institutional 
support.  Please  note  that  fundamental/ 
basic  research  is  generally  not 
supported. 

The  small  grant  investigators  must  be 
United  States  citizens  or  persons 
lawfully  admitted  to  the  United  States 
for  permanent  residence  (resident  alien) 
at  the  time  of  application  who  are 
predoctoral  students,  post-doctoral 
researchers  (within  3  years  following 
completion  of  doctoral  degree  or 
completion  of  residency  or  public 
health  training),  or  junior  faculty 
members  (no  higher  than  assistant 
professor).  If  university  policy  requires 
that  a  more  senior  person  be  listed  as 
principal  investigator,  it  should  be  clear 
in  the  application  which  person  is  the 
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small  grant  investigator.  Except  for 
applicants  who  are  assistant  professors, 
there  must  be  one  or  more  named 
mentors  to  assist  with  the  project.  A 
biographical  sketch  is  required  for  the 
small  grant  investigator,  as  well  as  for 
the  supervisor  and  other  key 
consultants,  as  appropriate. 

This  non-renewable  award  provides 
support  for  project  periods  of  up  to  two 
years  to  carry  out  exploratory  or  pilot 
studies,  to  develop  or  test  new 
techniques  or  methods,  or  to  analyze 
data  previously  collected.  Awards  will 
not  exceed  $25,000  per  year  in  direct 
costs  for  salary  support  (plus  fringe 
benefits),  technical  assistance, 
equipment,  supplies,  consultant  costs, 
domestic  travel,  publications,  and  other 
costs.  The  indirect  costs  will  be  based 
upon  the  negotiated  indirect  cost  rate  of 
the  applicant  organization.  An 
individual  may  not  receive  more  than 
two  small  grant  awards,  and  then,  only 
if  the  awards  are  at  different  stages  of 
development  (e.g.,  doctoral  student, 
post-doctoral  researcher,  or  junior 
faculty  member). 

Funding  Priorities 

The  NIOSH  program  priorities,  listed 
below,  are  applicable  to  all  of  the  above 
types  of  grants  listed  under  the  section 
“Mechanisms  of  Support.”  These 
priority  areas  were  developed  by  NIOSH 
and  its  partners  in  the  public  and 
private  sectors  to  provide  a  framework 
to  guide  occupational  safety  and  health 
research  in  the  next  decade — not  only 
for  NIOSH  but  also  for  the  entire 
occupational  safety  and  health 
community.  Approximately  500 
organizations  and  individuals  outside 
NIOSH  provided  input  into  the 
development  of  the  National 
Occupational  Research  Agenda  (NORA). 
This  attempt  to  guide  and  coordinate 
research  nationally  is  responsive  to  a 
broadly  perceived  need  to  address 
systematically  those  topics  that  are  most 
pressing  and  most  likely  to  yield  gains 
to  the  worker  and  the  nation.  Fiscal 
constraints  on  occupational  safety  and 
health  research  are  increasing,  making 
even  more  compelling  the  need  for  a 
coordinated  and  focused  research 
agenda.  NIOSH  intends  to  support 
projects  that  facilitate  progress  in 
understanding  and  preventing  adverse 
effects  among  workers.  The  conditions 
or  examples  listed  under  each  category 
are  selected  examples,  not 
comprehensive  definitions  of  the 
category.  Investigators  may  also  apply  in 
other  areas  related  to  occupational 
safety  and  health,  but  the  rationale  for 
the  significance  of  the  research  to  the 
field  of  occupational  safety  and  health 


must  be  presented  in  the  grant 
application. 

The  Agenda  identifies  21  research 
priorities.  These  priorities  reflect  a^ 
remarkable  degree  of  concurrence 
among  a  large  number  of  stakeholders. 
The  NORA  priority  research  areas  are 
grouped  into  three  categories:  Disease 
and  Injury,  Work  Environment  and 
Workforce,  and  Research  Tools  and 
Approaches.  The  NORA  document  is 
available  through  the  NIOSH  Home 
Page;  http://www.cdc.gov/niosh/ 
nora.html. 

NORA  Priority  Research  Areas 

Disease  and  Injury 
Allergic  and  Irritant  Dermatitis 
Asthma  and  Chronic  Obstructive  Pulmonary 
Disease 

Fertility  and  Pregnancy  Abnormalities 
Hearing  Loss 
Infectious  Diseases 
Low  Back  Disorders 

Musculoskeletal  Disorders  of  the  Upper 
Extremities 
Traumatic  Injuries 

Work  Environment  and  Workforce 

Emerging  Technologies 
Indoor  Environment 
Mixed  Exposures 
Organization  of  Work 
Special  Populations  at  Risk 

Research  Tools  and  Approaches 

Cancer  Research  Methods 
Control  Technology  and  Personal  Protective 
Equipment 

Exposure  Assessment  Methods 
Health  Services  Research 
Intervention  Effectiveness  Research 
Risk  Assessment  Methods 
Social  and  Economic  Consequences  of 
Workplace  Illness  and  Injury 
Surveillance  Research  Methods 

Potential  applicants  with  questions 
concerning  the  acceptability  of  their 
proposed  work  are  strongly  encouraged 
to  contact  the  “Technical  Information 
Contact,”  Dr.  Roy  M.  Fleming,  listed  in 
this  announcement  under  the  section 
“Where  to  Obtain  Additional 
Information.” 

Applications  Submission  and  Deadlines 
and  Review  Dates 

The  research  grant  application  Form 
PHS-398  (0MB  Number  0925-0001)  is 
to  be  used  in  applying  for  these  grants. 
These  forms  are  available  at  most 
institutional  offices  of  sponsored 
research;  from  the  Extramural  Outreach 
and  Information  Resources  Office, 

Office  of  Extramural  Research,  6701 
Rockledge  Drive,  MS-C7910,  Bethesda, 
MD  20892-7910,  telephone  (301)  435- 
0714;  fax  (301)  480-8443;  Internet 
girg@drgpo.drg.nih.gov;  and  from  the 
contacts  listed  under  the  section 
“Where  to  Obtain  Additional 
Information.” 


The  original  and  five  copies  of  the 
PHS-398  must  be  submitted  to  Division 
of  Research  Grants,  National  Institutes 
of  Health,  Suite  1040,  6701  Rockledge 
Drive,  MS-C7710,  Bethesda,  MD  20892- 
7710,  on  or  before  the  specified  receipt 
dates  provided  below.  A  mailing  label  is 
provided  in  the  Form  PHS-398 
application  package. 

The  timetable  for  receiving 
applications  and  awarding  grants  is 
given  below.  This  is  a  continuous 
announcement,  consequently,  these 
receipt  dates  will  be  on-going  until 
further  notice. 


Research  and  Demonstration 
Project  Grants 


Receipt 

date* 

Initial  re¬ 
view 

Second¬ 
ary  re¬ 
view 

Earliest 

possible 

date 

February 

June/July 

Septem- 

Decern- 

1. 

ber. 

ber  1. 

June  1  ... 

Oct/Nov 

January 

April  1. 

October  1 

Feb/Mar 

May  . 

August  1. 

‘Deadlines  for  competing  continuation  appli¬ 
cations  or  revised  applications  are  1  month 
later. 


SERCA  AND  Small  Grants 


Receipt 

date 

Initial  re¬ 
view 

Second¬ 
ary  re¬ 
view 

Earliest 

possible 

date 

March  1 

June/July 

August  ... 

Novem¬ 
ber  1. 

July  1  . 

Oct/Nov 

Decem¬ 

ber. 

March  1. 

Novem¬ 
ber  1. 

Feb/Mar 

April  . 

July  1. 

Applications  must  be  received  by  the 
above  receipt  dates.  To  prevent 
problems  caused  by  carrier  delays, 
retain  a  legible  proof-of-mailing  receipt 
from  the  carrier,  dated  no  later  than  one 
week  prior  to  the  receipt  date.  If  the 
receipt  date  falls  on  a  weekend,  it  will 
be  extended  to  Monday;  if  the  date  falls 
on  a  holiday,  it  will  be  extended  to  the 
following  work  day.  The  receipt  date 
will  he  waived  only  in  extenuating 
circumstances.  To  request  such  a 
waiver,  include  an  explanatory  letter 
with  the  signed,  completed  application. 
No  request  for  a  waiver  will  be 
considered  prior  to  receipt  of  the 
application. 

Evaluation  Criteria 

Applications  will  be  assigned  on  the 
basis  of  established  referral  guidelines. 
Applications  will  be  reviewed  for 
scientific  and  technical  merit  by  study 
sections  of  the  Division  of  Research 
Grants,  NIH,  in  accordance  with  the 
standard  NIH  peer  review  procedures. 
Following  scientific  technical  review. 
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the  applications  will  receive  a  second- 
level  programmatic  review  by  NIOSH. 
Notification  of  the  review- 
recommendations  will  be  sent  to  the 
applicants  after  the  initial  review. 
Awards  will  be  made  based  on  results 
of  the  initial  and  secondary  reviews,  as 
well  as  availability  of  funds. 

Applications  that  are  complete  and 
responsive  to  the  program 
announcement  will  be  evaluated  for 
scientific  merit  by  an  appropriate  peer 
review  group.  As  part  of  the  initial  merit 
review,  all  applications  will  receive  a 
written  critique  and  undergo  a  process 
in  which  only  those  applications 
deemed  to  have  the  highest  scientific 
merit,  generally  the  top  half  of 
applications  under  review,  will  be 
discussed,  assigned  a  priority  score,  and 
receive  a  second  level  review  by  thii 
Institute  programmatic  revie  w’ 
committee. 

1.  The  initial  (peer)  review  is  based  on 
scientific  merit  and  significance  of  ti  e 
project,  competence  of  the  proposed 
staff  in  relation  to  the  type  of  research 
involved,  feasibility  of  the  project, 
likelihood  of  its  producing  ’^"aningful 
results,  appropriateness  of  I  3  proposed 
project  pesiod,  adequacy  of  the 
applicant’s  resources  available  for  the 
project,  and  appropriateness  of  the 
budget  request. 

Elemonstration  grant  applications  will 
be  reviewed  additionally  on  the  basis  of 
the  following  criteria: 

•  Degree  to  which  project  objectives 
are  clearly  established,  obtainable,  and 
for  which  progress  toward  attainment 
can  and  will  be  measmed. 

•  Availability,  adequacy,  and 
competence  of  personnel,  facilities,  and 
other  resources  needed  to  carry  out  the 
project. 

•  Degree  to  which  the  project  can  be 
expected  to  yield  or  demonstrate  results 
that  will  be  useful  and  desirable  on  a 
national  or  regional  basis. 

•  Documentation  of  cooperation  firom 
industry,  unions,  or  other  participants 
in  the  project,  where  applicable. 

SERCA  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criteria: 

•  The  review  process  will  consider 
the  applicant’s  scientific  achievements, 
the  applicant’s  research  career  plan  in 
occupational  safety  and  health,  and  the 
degree  to  which  the  applicant’s 
institution  offers  a  superior  research 
environment  (supportive  nature, 
including  letter(s)  of  reference  from 
advisor(s)  which  should  accompany  the 

lication). 

onsideration  will  be  given  to  the  fact 
that  the  applicants  for  small  grants  do 
not  have  extensive  experience  with  the 
grants  process. 


2.  In  the  secondary  review,  the 
following  factors  will  be  considered: 

•  The  results  of  the  initial  review. 

•  The  significance  of  the  proposed 
study  to  the  mission  of  NIOSH. 

(1)  Relevance  to  occupational  safety 
and  health  by  contributing  to 
achievement  of  research  objectives 
specified  in  Section  20(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  and  Section  501  of  the  Federal 
Mine  Safety  and  Health  Amendments 
Act  of  1977, 

(2)  Magnitude  of  the  problem  in  terms 
of  numbers  of  workers  affected, 

(3)  Severity  of  the  disease  or  injury  in 
the  worker  population, 

(4)  Potential  contribution  to  applied 
technical  knowledge  in  the 
identification,  evaluation,  or  control  of 
occupational  safety  and  health  hazards, 

(5)  Program  balance,  and 

(6)  Policy  and  budgetary 
considerations. 

Questions  regarding  the  above  criteria 
should  be  addressed  to  the 
Programmatic  Technical  Information 
Contact  listed  under  “Where  to  Obtain 
Additional  Information.’’ 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Heal^  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Women  and  Racial  and  Ethnic 
Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  to 


ensure  that  women  and  racial  and 
ethnic  groups  will  be  included  in  CDC/ 
ATSDR-supporled  research  projects 
involving  human  subjects,  whenever 
feasible  and  appropriate.  Racial  and 
ethnic  groups  are  those  defined  in  OMB 
Directive  No.  15  and  include  American 
Indian,  Alaska  Native,  Asian,  Pacific 
Islander,  Black  and  Hispanic. 

Applicants  shall  ensure  that  women  and 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  In  conducting  review 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  scoring.  This 
policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 

Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  Friday,  September  15, 1995. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332—4561.  You 
will  be  asked  your  name,  address,  and 
phone  number  and  will  need  to  refer  to 
Annoimcement  631.  In  addition,  this 
announcement  is  also  available  through 
the  CDC  Home  Page  on  the  Internet.  The 
address  for  the  CDC  Home  Page  is  http:/ 
/www.cdc.gov.  You  will  receive  a 
complete  program  description, 
information  on  application  procedures, 
and  application  forms.  If  you  have 
questions  after  reviewing  the  contents  of 
all  the  documents,  business 
management  technical  assistance  may 
be  obtained  fi'om  Georgia  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  anrl 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  MS-E13, 

Atlanta,  GA  30305,  telephone  (404) 
842-6796;  fax  404-842-6513;  Internet 
glj2@opspgol.em.cdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
firom  Roy  M.  Fleming,  Sc.D.,  Associate 
Director  for  Grants,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  Building  1,  Room  3053,  MS-D30, 
Atlanta,  GA  30333,  telephone  (404) 
639-3343;  fax  (404)  639-4616;  Internet 
rmf2@nioodl.em.cdc.gov. 

Please  Refer  to  Announcement 
Number  631  When  Requesting 
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Information  and  Submitting  an 
Application. 

Potential  applicants  may  obtain  a 
copy  of  “Healthy  People  2000”  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
“Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  May  8, 1996. 

Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

(FR  Doc.  96-12253  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4163-19-P 


Advisory  Committee  on  immunization 
Practices:  Announcement  of  Meeting 
and  Request  for  Comments  on  Draft 
Poliomyelitis  Statement 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6  p.m.,  June 
19, 1996.  8:30  a.m.-2:45  p.m.,  June  20, 1996. 

Place:  CDC,  Auditorium  B,  Building  2, 

1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  to  be  Discussed:  The  Committee 
will  discuss,  among  other  items,  the  revision 
of  the  ACIP  recommendation  on 
poliomyelitis.  Because  of  the  considerable 
interest  in  the  revised  ACIP  recommendation 
on  poliomyelitis,  there  will  be  a  public 
comment  period  on  the  morning  of  June  19, 
not  to  exceed  three  hours,  during  which 
members  of  the  public  will  be  able  to  address 
the  ACIP  members  and  executive  staff  of  the 
CDC  on  the  draft  ACIP  poliomyelitis 
prevention  statement.  This  statement 
introduces  a  sequential  schedule  of 
inactivated  poliovirus  vaccine  (IPV)  followed 
by  oral  poliovirus  vaccine  (OPV)  and 
includes  the  options  of  using  any  of  three 
schedules:  OPV  alone,  IPV  alone  or  the 
sequential  IPV — OPV  schedule. 

Other  topics  to  be  discussed  at  the  meeting 
include:  measles,  mumps,  rubella  (MMR) 
policy  statement;  MMR  vaccination  of  HIV- 
infected  persons;  a  draft  statement  on 
acellular  pertussis  vaccine;  the  use  of  single 
antigen  tetanus  toxoid;  a  draft  statement  for 
rabies  post-exposure  treatment;  an 
immunization  update  on  varicella  vaccine;  a 
draft  statement  on  reminder/recall  systems; 
and  achieving  consistency  among  policy 
statements  and  vaccine  package  inserts. 


Other  matters  of  relevance  among  the 
Committee’s  objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Copies  of  the  revised  draft  ACIP 
recommendation,  “Poliomyelitis  Prevention 
in  the  United  States:  Introduction  of  A 
Sequential  Schedule  of  Inactivated  Poliovirus 
Vaccine  (IPV)  Followed  by  Oral  Poliovirus 
Vaccine  (OPV),”  are  available  to  the  public 
by  notifying  the  contact  person.  Copies  may 
be  sent  electronically  upon  request. 

Anyone  wishing  to  make  an  oral 
presentation  should  submit  their  request,  in 
writing,  to  the  contact  person  by  close  of 
business  June  3, 1996.  The  request  should 
include  the  name,  address,  and  telephone 
number  of  the  participant;  the  approximate 
time  needed;  and  a  copy  of  the  presentation 
or  a  brief  summary  of  the  topic  to  be 
presented.  Depending  on  the  number  of 
requests,  up  to  six  minutes  will  be  allowed 
for  each  oral  presentation.  Anyone  wishing  to 
submit  for  consideration  written  comments 
regarding  the  revised  ACIP  recommendation 
on  poliomyelitis  prevention  should  submit 
the  written  comments  to  the  contact  person 
by  June  13, 1996. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist,  CDC  (16-4346),  1600  Clifton 
Road,  NE,  M/S  D50,  Atlanta,  Georgia  30333, 
Telephone  404/639-7250. 

Dated:  May  10, 1996. 

Nacny  C.  Hirsch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  96-12256  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4163-18-M 


Health  Care  Financing  Administration 

[HCFA-287] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Office 
Cost  Statement;  Form  No.:  HCFA  287; 
Use:  Medicare  law  permits  components 
of  chain  organizations  to  be  reimbursed 
for  certain  costs  incurred  by  the  chain 
home  offices.  The  Home  Office  Cost 
Statement  is  required  by  the  fiscal 
intermediary  to  verify  Home  Office 
Costs  claimed  by  the  components. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  1,231;  Total  Annual 
Responses:  1,231;  Total  Annual  Hours 
Requested:  573,646. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address;  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  9, 1996. 

Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  (financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  96-12318  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IWO-450-1 430-01] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau’s  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
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Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0153),  Washington,  DC  20503, 
telephone  202-395-7340. 

Titie  Conveyance  of  Federally  Owned 
Mineral  Interests,  43  CFR  2720. 

OMB  Approval  Number:  1004-0153. 

Abstract:  Respondents  supply 
identifying  information  to  be  used  by 
the  agency  to  process  applications  to 
determine  an  applicant’s  eligibility  for 
benefits  and  whether  all  statutory 
requirements  have  been  met. 

Bureau  form  number:  None. 

Frequency:  Once. 

Description  of  respondents: 
Individuals  whose  land  surface 
ownership  overlie  federally  owned 
mineral  interests. 

Estimated  completion  time:  8  hours. 

Annual  responses:  20. 

Annual  burden  hours:  232. 

Bureau  clearance  officer:  Wendy 
Spencer,  303—236-6642, 

H.  James  Fox, 

Group  Administrator,  Realty  Use. 

(FR  Doc.  96-12246  Filed  5-15-96;  8:45  ami 
BILUNO  CODE  4310-S4-M 


[AK-962-1410-00-P;  AA-ai04-01] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(e),  will  be  issued  to 
Ahtna,  Inc.,  for  1,361.87  acres.  The 
lands  involved  are  located  within  T.  1 
S,,  R.  1  E.,  Copper  River  Meridian, 
Alaska,  in  the  vicinity  of  Copper  Center, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  ANCHORAGE 
DAILY  NEWS.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  June  17, 1996  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 


obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Gary  L.  Cunningham, 

Land  Law  Examiner  ANCSA  Team  Branch 
of 962  Adjudication. 

(FR  Doc.  96-12328  Filed  5-15-96;  8:45  am) 
BILLMQ  CODE  4310-S$-P 


[UT-0S4-1 22(MX)-24-1  A] 

Notice  of  Closure  and  Restriction  on 
Public  Land 

AGENCY:  Bureau  of  Land  Management. 
SUMMARY:  Notice  is  hereby  given  that, 
effective  May  1, 1996  and  until  further 
notice,  all  public  lands  administered  by 
the  Bureau  of  Land  Management  within 
the  Yuba  Reservoir  Specif  Recreation 
Management  Area  (SRMA)  are  closed  to 
camping  and  to  day  use.  The  SRMA 
contains  approximately  15,940  acres  of 
which  13,900  lie  within  Juab  County 
and  2,040  in  Sanpete  County. 

Personnel  that  are  exempt  from  the 
closure  include  any  federal,  state,  or 
local  officer,  or  member  of  any 
organized  rescue  or  fire  fighting  force  in 
the  performance  of  an  official  duty,  or 
any  person  authorized  by  the  Bureau. 

The  purpose  of  the  closure  is  to 
protect  the  health  and  safety  of  the 
using  public  and  the  downstream  water 
users.  This  closure  will  not  affect  the 
Yuba  State  Park  facilities,  located  at  the 
reservoir,  nor  the  water  surface. 

This  action  coincides  with  Juab 
County  Ordinance  No.  178  passed  April 
18, 1996.  The  authority  for  this  closure 
is  the  Code  of  Federal  Regulations,  Title 
43  Subpart  8364.1. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Rowley,  House  Range  Resource  Area 
Manager.  P.O.  Box  778  Fillmore,  UT 
84631  or  Pbone  801-743-6811. 

Dated:  May  7, 1996. 

David  R.  Henderson, 

Associate  District  Manager. 

[FR  Doc.  96-12247  Filed  5-15-96;  8:45  am) 
BILLING  CODE  4310-OO-P 


[UT-020-06-1020] 

Utah;  Management  Framework  Plans 
for  Park  City 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management,  Salt  Lake  District,  Bear 


River  Resource  Area,  has  completed  an 
Environmental  Analysis/Finding  of  No 
Significant  Impact  of  the  Propo^  Plan 
Amendment  to  the  Park  City 
Management  Frameworic  Plan.  The 
Proposed  Amendment  involves  the 
addition  of  land  tenure  adjustments, 
specifically  land  exchange 
opportunities. 

DATES:  The  protest  period  for  this 
Proposed  Plan  Amendment  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
June  17, 1996. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (480),  Bureau  of  Land 
Management,  Resource  Planning  Team, 
1849  C  Street  N.W.,  Washington,  DC 
20240,  within  30  days  after  &e  date  of 
publication  of  this  Notice  of 
Availability. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Berggren,  Bear  River  Resource 
Area  Manager,  Salt  Lake  District  Office, 
2370  South  2300  West,  Salt  Lake  City. 
Utah,  84119,  (801)  977-4350.  Copies  of 
the  Environmental  Assessment  and 
Proposed  Plan  Amendment  are  available 
for  review  at  the  Salt  Lake  District 
Office. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendment  is 
subject  to  protest  ^m  any  party  who 
has  participated  in  the  planning 
process.  Protests  must  specific  and 
contain  the  following  information; 

— ^The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— A  statement  of  the  issue(s)  being 
protested. 

— A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps 
etc.,  of  the  Proposed  Plan 
Amendment. 

— ^A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protester 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

David  E.  Little, 

Acting  State  Director,  Utah. 

(FR  Doc.  96-12316  Filed  5-15-96;  8:45  am] 


BILUNG  COOE  4310-OQ-M 
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(CA-060-1430-01;  CACA  7236) 

Public  Land  Order  No.  7194;  Partial 
Revocation  of  Secretarial  Order  Dated 
October  19, 1920;  GaHfomla 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  partially  revokes  a 
Secretarial  Order  dat^  October  19, 

1920,  insofar  as  it  affects  160  acres  of 
public  land  withdrawn  for  the  Bureau  of 
Reclamation’s  Yirnia  Project.  The  land  is 
no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  The  revocation 
is  needed  to  permit  completion  of  a  land 
exchange  as  part  of  the  Bureau  of  Land 
Management’s  land  tenure  adjustment  .■ 
program  in  Riverside  and  San  Diego 
Counties.  This  action  will  open  the  land 
to  surface  entry  and  mining  unless 
closed  by  overlapping  withdrawals  or 
temporary  segregations  of  record.  'The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  June  17, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA— 931.4),  2800  Cottage  Way, 
Sacramento,  California  95825,  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Ihe  S^retarial  Order  dated 
October  19, 1920,  which  withdrew 
public  lands  for  the  Bureau  of 
Reclamation’s  Yuma  Reclamation 
Project,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

San  Bernardino  Meridian 
T.  6  S.,  R.  7  E.. 

Sec.  20,  W’AWVi. 

The  area  described  contains  160  acres  in 
Riverside  County. 

2.  At  10  a.m.  on  Jtme  17, 1996,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  reqtiirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 
17, 1996,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  he  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  June  17, 1996,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 


Appropriation  of  any  of  the  land 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  April  30, 1996. 

Bob  Armstrong,' 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  96-12245  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  4310-40-P 


[00-950-1430-01;  COC-54878] 

Public  Land  Order  No.  7195; 
Withdrawal  of  National  Forest  System 
Land  for  the  Hoosier  Ridge  Research 
Natural  Area;  Colorado 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws 
approximately  684  acres  of  National 
Forest  System  land  firom  mining  for  50 
years  to  protect  the  unique  alpine 
ecosystem  and  associated  plant  life 
within  the  Hoosier  Ridge  Research 
Natural  Area  (RNA),  which  was 
designated  on  December  12, 1995.  This 
land  has  been  and  remains  open  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
and  to  mineral  leasing. 

EFFECTIVE  DATE:  May  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)),  for  the  Forest  Service  to  protect 
the  alpine  ecosystem  in  the  Hoosier 
Ridge  RNA. 


Sixth  Principal  Meridian 
Arapabo  and  Pike  National  Forests 
T.  8  S.,  R.  77  W., 

The  Hoosier  Ridge  RNA  is  an  irregular¬ 
shaped  area  within  secs.  7,  8, 17.  and  18  of 
T.  8  S.,  R.  77  W.,  and  contains  approximately 
684  acres  and  the  following  metes  and 
bounds  description  reflects  the  intent  of  the 
1991  Establislment  Record  from  a  “quasi- 
legal”  interpretation  of  said  record.  The  area 
is  described  as  follows: 

Beginning  at  the  cor.  of  secs.  7, 12, 13,  and 
18,  in  T.  8  S.,  Rgs.  77  and  78  W.,  6th  P.M., 
monumented  with  a  granite  stone,  mkd.  as 
described  in  the  official  record  of  the  1882 
survey  of  the  West  Boundary  of  T.  8  S.,  R. 

77  W.,  by  Frank  Koons. 

From  this  cor.,  the  centerline  of  State 
Highway  9  crossing  Hoosier  Pass,  bears 
Westerly  for  approximately  3200  ft.  distance. 

Thence  approximately  N.  20®  E.,  719  ft. 

+  - ,  to  a  steel  post  located  just  above  the 
Forest  edge. 

Thence  approximately  N.  81°  E.,  4566  ft. 

-I-- ,  to  a  steel  pipe  and  caim  located  on  a 
rocky  ridge. 

Thence  approximately  S.  56®  E.,  2454  ft. 

+  - ,  to  a  caim  located  on  a  high  point  on  the 
Ck>ntinental  Divide  (approx.  County  line). 

Thence  approximately  N.  78®  E.,  1638  ft. 

+  - ,  to  the  highest  point  located  on  an  E-W 
portion  of  the  Continental  Divide  (at  the 
12953  ft.  level  mkd.  on  the  Alma  7.5'  USGS 
quadrangle  1970). 

Thence  approximately  S.  4®  E.,  3234  ft. 

+  - ,  to  “United  States  Locating  Moniunent 
No.  541,  Mineral  Survey  District  No.  3." 
monument  &  caim,  as  described  in  the  Field 
Notes  of  Mineral  Survey  No.  541. 

Thence  approximately  S.  82®  W.,  2843  ft. 

-I-  - ,  to  a  steel  pipe  and  caim  located  on  a 
broad  grassy  ridge  separating  Beaver  Creek 
from  Platte  River  drainages. 

Thence  approximately  N.  79®  W.,  4459  ft. 

-t-  - ,  to  a  rocky  point  on  a  ridge. 

Thence  approximately  N.  42®  W.,  1716  ft. 

,  to  a  caim  located  on  the  Continental 
Divide  ridge. 

Thence  approximately  N.  9®  W.,  1168  ft. 

+  -,  to  the  cor.  of  secs.  7, 12, 13,  and  18,  and 
place  of  beginning. 

This  RNA  contains  approximately  684 
acres  of  which  about  half  is  within  the 
Dillon  Ranger  District  of  the  Arapaho 
National  Forest,  managed  by  the  White 
River  National  Forest;  and  about  half 
within  the  South  Park  Ranger  District  in 
the  Pike  and  San  Isabel  National  Forest, 
in  Summit  and  Park  Coimties,  Colorado. 
Maps  of  the  area  are  available  at  the 
address  shown  above. 

2.  The  withdrawal  make  hy  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resoiunes  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
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conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  April  30, 1996. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Inteijpr. 

(FR  Doc.  96-12322  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4310-JB-P 


(06-857-00-1420-00:  G6-0146] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management,  - 
DOI. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  18  S.,  R.  1  W.,  accepted  April  30, 1996 
T.  40  S.,  R.  2  W.,  accepted  March  6, 1996 
T.  19  S.,  R.  6  W.,  accepted  April  30, 1996 
T.  28  S.,  R.  9  W.,  accepted  April  23, 1996 
T.  30  S.,  R.  13  W.,  accepted  April  15, 1996 
T.  31  S.,  R.  15  W.,  accepted  April  15, 1996 

Washington 

T.  6  N.,  R.  15  E..  accepted  April  30, 1996 
T.  23  N.,  R.  9  W.,  accepted  March  6, 1996 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  he  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  he  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 


The  ahove-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  May  6, 1996. 

Robert  D.  DeViney,  Jr., 

Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  96-12317  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  4310-33-M 


National  Park  Service 

Royal  Production  Company,  Big 
Thicket  National  Preserve,  Hardin 
County,  Texas;  Availability  of  Plan  of 
Operations  and  Environmental 
Assessment  Drilling  an  Exploratory  Oil 
Weil 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B,  that  the  National  Park 
Service  has  received  from  Royal 
Production  Company  a  Plan  of 
Operations  to  drill  an  exploratory  oil 
well  in  Big  Thicket  National  Preserve, 
located  within  Hardin  County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  fi’om  the  publication 
date  of  this  notice.  The  documents  can 
be  viewed  during  normal  business  hours 
at  the  Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaumont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve,  3735  Milam, 
Beaumont,  TX  77701. 

Dated:  April  30, 1996. 

Richard  R.  Peterson, 

Superintendent,  Big  Thicket  National 
Preserve. 

(FR  Doc.  96-12162  Filed  5-15-96;  8:45  ami 
BILLINQ  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  Ritschard  Brothers, 

lnc.  Carmelo  Ritschard,  and  Donald 
Ritschard,  No.  3:96-CV-310AS  (N.D. 

lnd. ),  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  on  May  9, 1996. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 


Water  Act,  33  U.S.C.  §  1311,  as  a  result 
of  the  discharge  of  fill  material  onto 
portions  of  property  located  in  St. 

Joseph  County,  Indiana,  which  are 
alleged  to  constitute  "waters  of  the 
United  States.”  The  consent  decree 
requires  Ritschard  Brothers,  Inc., 
Caimelo  Ritschard,  and  Donald 
Ritschard  to  (1)  rebrain  brom  further 
discharges  at  the  wetland;  (2)  perform 
partial  restoration  at  the  wetland;  (3) 
monoitor  the  fill  material  for  three 
years,  to  ensure  that  no  hazardous 
substances  are  leaching  into  the 
wetland;  (4)  place  a  conservation 
easement  on  the  portion  of  the  wetland 
and  surrounding  uplands  which  the 
Ritschard  own;  (5)  pay  a  portion  of  the 
purchase  price  of  a  120-acre  farmland 
parcel,  and  perform  all  necessary  design 
and  construction  necessary  to  create  a 
mitigation  wetland;  and  (6)  pay  a 
penalty  of  $20,000  to  the  Unit^  States 
Treasury. 

The  EJepartment  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  ficm  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resoiirces 
Division,  U.S.  IDepartment  of  Justice, 
Attention:  Daniel  R.  Dertke,  10th  & 
Pennsylvania  Avenue,  N.W.,  Room 
7215 — ^Main  Building,  Washington,  D.C. 
20530  and  should  refer  to  United  States 
V,  Ritschard  Brothers,  Inc.,  DJ  Reference 
No.  90-5-1-6-555. 

The  consent  decree  may  be  examined 
at  the  Clerk’s  Office,  United  States 
District  Court,  Room  102,  Robert  A. 
Grant  Federal  Building  and  U.S. 
Courthouse,  204  South  Main  Street, 
South  Bend.  Indiana.  46601. 

Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section. 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 

(FR  Doc.  96-12324  Filed  5-15-95;  8:45  am| 
BHJJN6  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on  April 
22, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 

§  4301  et  seq.  ("the  Act”),  Petrotechnical 
Open  Software  Corporation  ("POSC”) 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
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membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new  non-voting 
members  of  POSC:  Information 
Dimensions  (France),  Puteaux, 

FRANCE:  Codd  and  Date  Ltd.,  Cheshan, 
Bucks,  UNITED  KINGDOM;  Pt. 

ELNUSA  Geosains,  Jakarta, 

INDONESIA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notifications  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  7, 1991,  (56 
FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  January  24, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  3, 1996,  (61  FR  14817). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  96-12323  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 
[Docket  No.  94-59] 

Robert  M.  Golden,  M.D.;  Revocation  of 
Registration 

On  May  25, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  M.  Golden, 
M.D.,  (Respondent)  of  Roswell,  Georgia, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  Certification  of  Registration, 
AG6243125,  under  21  U.S.C.  824(a),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitionei  under  21  U.S.C.  823(f),  for 
the  reason  that  his  continued 
registration  would  be  inconsistent  with 
the  public  interest. 

On  July  18, 1994,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Atlanta,  Georgia,  on  April  4-6,  1995, 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 


August  4, 1995,  Judge  Tenney  issued  his 
Findings  of  Fact,  Conclusions  of  Law, 
and  Recommended  Ruling, 
recommending  that  the  Respondent’s 
registration  be  suspended  for  one  year, 
and  after  the  one-year  period  of 
suspension,  that  the  registration  be 
limited  to  prescribing  Schedules  IV  and 
V  controlled  substances  only,  “perhaps 
in  an  institutional  setting.’’  Both  parties 
filed  exceptions  to  his  decision,  and  on 
September  13, 1995,  the  record  of  these 
proceedings  and  Judge  Tenney’s  - 
opinion  were  transmitted  to  the  Deputy 
Administrator.  On  February  26, 1996, 
the  Respondent  filed  with  the  Deputy 
Administrator  a  Motion  to  Reopen 
Evidence.  By  letter  dated  February  27, 
1996,  the  Deputy  Administrator 
afforded  the  Government  an  opportunity 
to  respond  to  the  Respondent’s  motion, 
and  on  March  27, 1996,  the  Government 
filed  a  response  to  the  motion. 

The  Deputy  Administrator  has  fully 
considered  the  record,  to  include  the 
Respondent’s  Motion  to  Reopen,  in  its 
entirety,  and  pursuant  to  21  C.F.R. 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Deputy  Administrator  adopts 
the  Findings  of  Fact,  Conclusions  of 
Law,  and  Recommended  Ruling  of  the 
Administrative  Law  Judge,  with 
specifically  noted  exceptions,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
on  September  6, 1990,  the  Respondent 
was  issued  a  DEA  Certificate  of 
Registration,  number  AG6243125, 
authorizing  him  to  handle  controlled 
substances  in  Schedules  IV  and  V  as  a 
practitioner.  This  registration  was  due 
to  expire  on  September  30, 1993,  and  on 
August  17, 1993,  the  Respondent  filed 
an  application  to  renew  his  registration. 
In  block  2b  of  that  application,  the 
Respondent  wrote  that  in  1986  his 
Georgia  license  had  been  acted  upon 
concerning  his  handling  of  Schedules  II 
and  III  controlled  substances,  but  that 
he  was  “currently  off  probation.” 

Further  investigation  disclosed  that 
disciplinary  action  was  taken  against 
the  Respondent  by  the  Georgia  State 
Board  of  Medical  Examiners  (Board) 
pursuant  to  a  Consent  Order  dated  April 
1, 1987.  Although  the  order  noted  that 
“Itjhis  agreement  is  not  an  admission  of 
wrongdoing  for  any  purpose  other  than 
resolving  the  matters  pending  before  the 
Board,”  and  noted  that  the  “Respondent 
waives  any  further  findings  of  fact,”  the 
matters  resolved  included,  among  other 
things,  allegations  of  recordkeeping 
violations,  the  prescribing  or  dispensing 


of  controlled  substances  while  not 
acting  in  the  usual  course  of 
professional  practice,  and  the 
prescribing  or  ordering  of  controlled 
substances  for  an  illegitimate  medical 
pmrpose.  As  a  result  of  the  consent 
order,  the  Respondent’s  medical  license 
was  placed  on  probation  for  a  period 
totalling  four  years,  with  terms  and 
conditions  of  probation  to  include:  (1) 
That  the  Respondent  would  not 
prescribe,  administer,  or  dispense,  in 
the  course  of  his  office  practice,  any 
Schedule  n,  IIN,  III,  or  IIIN  controlled 
substances;  (2)  that  the  Respondent 
would  personally  maintain  a  daily  log  of 
all  Schedule  IV  controlled  substances 
prescribed,  administered,  or  dispensed 
in  his  office  for  at  least  one  year;  (3)  that 
the  Respondent  participate  in  a  program 
of  continuing  education  with  at  least 
100  hours  focusing  on  drug  abuse  and/ 
or  pharmacology;  (4)  that  the 
Respondent  abide  by  all  State  and 
Federal  laws  relating  to  drugs  with  the 
Respondent’s  license  subject  to 
revocation;  and  (5)  that  the  Respondent 
pay  a  fine  of  $5,000.00. 

Before  Judge  Tenney,  the  Respondent 
testified  that  his  state  probation  ended 
in  1990  or  1991,  but  that  he  had  never 
requested  reinstatement  of  his 
authorization  to  handle  Schedule  II  or 
III  controlled  substances.  No  evidence  to 
the  contrary  was  presented  by  the 
Government.  Therefore,  the  Deputy 
Administrator  finds  that  the  Respondent 
is  currently  authorized  by  the  State  of 
Georgia  to  handle  only  controlled 
substances  in  Schedules  IV  and  V. 

A  Special  Agent  (Agent)  for  the  DEA 
testified  before  Judge  Tenney 
concerning  an  undercover  operation  he 
conducted  involving  the  Respondent  in 
1985.  Specifically,  the  Agent  described 
three  visits  he  made  to  the  Respondent’s 
office  between  April  9, 1985,  and  May 
7, 1985.  The  parties  do  not  dispute  that 
the  Respondent  refused  to  prescribe 
Percodan  for  the  Agent  during  the  first 
visit.  However,  during  the  second  visit 
the  Respondent  prescribed  Halcion  0.5 
mg,  and  during  the  third  visit  the 
Respondent  prescribed  Valium,  10  mg, 
with  one  refill.  Both  Halcion  and 
Valium  are  Schedule  IV  controlled 
substances.  The  Government  asserted 
that  the  Respondent  issued  these 
prescriptions  to  the  Agent  without  a 
legitimate  medical  purpose. 

In  the  Fall  of  1992,  a  Roswell  Police 
Department  Detective  contacted  a  DEA 
Division  Investigator  (Investigator)  and 
requested  assistance  in  investigating  the 
Respondent’s  prescribing  activities.  The 
Investigator  testified  before  Judge 
Tenney  that  he  was  asked  to  interview 
a  cooperating  individual  (Cl),  and  he 
participated  in  a  telephone  conversation 
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with  this  individual  on  November  3, 
1992.  The  Q  told  the  Investigator  that 
she  was  obtaining  Xanax  prescriptions 
from  the  Respondent,  but  that  he  would 
write  these  prescriptions  in  the  names 
of  other  people  “so  he  wouldn’t  create 
suspicion  as  to  over  prescribing.”  The 
parties  stipulated  that  Xanax  is  a 
Schedule  IV  controlled  substance.  In  a 
subsequent  conversation  with  the  Cl, 
she  told  the  Investigator  that  the 
prescriptions  were  issued  in  the  names 
of  two  individuals,  DT  and  AP. 

Subsequently,  a  search  warrant  was 
obtained,  and  the  patient  records  of, 
among  others,  the  Cl,  AP,  DT,  and  a 
Roswell  Police  Officer  (Officer),  who 
also  participated  in  the  investigation, 
were  obtained  fi-om  the  Responsdent’s 
office.  Also,  the  Investigator  visited 
local  pharmacies  and  obtained 
prescriptions  from  them.  Specifically, 
the  Investigator  testified  that  he  did  not 
locate  any  prescriptions  for  Xanax 
written  in  the  Cl’s  name  during  the 
relevant  time  period.  However,  he  did 
obtain  prescriptions  in  the  name  of  AP 
dated  in  May  of  1992,  June  2, 1992,  June 

15, 1992,  and  September  17, 1992,  (this 
date  was  stipulated  to  by  the  parties 
before  Judge  Tenney,  for  the 
prescription  in  question  appears  to  be 
dated  7-17-92),  for  2  mg  Xanax,  in  an 
amount  totalling  180  dosage  units.  The 
Investigator  also  retrieved  prescriptions 
in  the  name  of  DT,  one  dated  April  27, 
1992,  for  30  dosage  units  of  Xanax  1  mg, 
and  three  others  dated  July  21, 1992, 

July  31, 1992,  and  August  20, 1992,  for 
a  total  of  150  dosage  units  of  Xanax,  2 
mg. 

The  Investigator  also  testified  that  in 
March  of  1993,  he  telephonically 
interviewed  DT.  DT  told  the  Investigator 
that  he  had  visited  the  Respondent  one 
time  in  April  of  1992,  emd  that  the  Cl 
was  with  him  during  that  visit.  DT 
stated  that  his  purpose  in  seeing  the 
Respondent  in  April  of  1992  was  to 
receive  a  prescription  for  the  Cl  written 
in  DT’s  name.  He  fiirther  stated  that  he 
had  not  seen  the  Respondent  since  that 
April  1992  visit  to  this  office.  DT  told 
the  Investigator  that  the  Respondent 
“delivered,  hand  delivered,  [subsequent 
prescriptions]  in  his  name  to  [the  Cl] 
down  at  Kroger  parking  lot.”  DT  then 
told  Investigator  that  the  Cl  would  pick 
him  up,  “and  they  would  go  get  the 
prescription  filled  for  the  [Xanax].” 
However,  the  Investigator  testified  that 
he  did  not  ask  DT  what  happened  to  the 
pills  after  the  prescriptions  were  filled, 
although  the  Investigator  testified  that 
since  DT  told  him  the  purpose  of  his 
visit  with  the  Respondent  was  to  obtain 
prescriptions  for  Ae  Cl,  he  assumed  the 
pills  were  also  for  the  Cl.  The 


Investigator  was  also  aware  that  DT 
worked  for  the  Cl’s  husband. 

The  Cl  testified  consistently  with  DT’s 
testimony  concerning  this  practice. 
Furthennore,  a  Roswell  Police  Officer 
(Officer)  also  testified  before  Judge 
Tenney,  stating  that  in  November  of 
1992,  she  had  interviewed  DT.  DT  had 
told  her  that,  after  his  initial  visit, 
accompanied  by  the  Cl,  with  the 
Respondent,  the  Cl  would  hen  “just 
have  to  call  [the  Respondent,]  and  he 
would  write  a  prescription  in  [DT’s] 
name  and  [the  Cl]  would  meet  [DT]  and 
they  would  get  the  .prescriptions  filled 
together.”  DT  also  told  the  Officer  that 
after  the  prescriptions  were  filled,  he 
“would  take  a  portion  of  the 
prescription,  8  to  10  tablets,  and  then 
[the  a]  would  get  the  rest  of  them.” 

Further,  DT’s  patient  chart  obtained 
from  the  Respondent’s  ofiice  consisted 
of  a  medical  history  form  dated  April 

27. 1992,  on  which  was  noted  that  the 
reason  for  the  visit  was  “anxiety.” 
Attached  to  the  medical  history  form 
was  a  medical  evaluation  form,  also 
dated  April  27, 1992,  which  noted  a 
medical  treatment  plan  of  prescribing 
Xanax,  1  mg,  without  refill.  The  third 
page  of  DT’s  chart  contains  annotations 
dated  August  20, 1992,  and  September 

23. 1992,  noting  “recurrent  anxiety.”  On 
August  20, 1992,  a  prescription  for  30 
dosage  units  of  Xanax,  2  mg  with  one 
refill  was  authorized,  and  on  September 

23, 1992,  the  chart  notes  that  a 
prescription  for  30  dosage  units  of 
Xanax,  2  mg  with  one  refill  was  also 
issued.  The  August  entry  also  contains 

a  notation  of  “130/80.”  However,  there 
are  no  chart  entries  dated  July  21  or  31, 
1992.  When  asked  if  he  saw  DT  on  those 
dates,  the  Respondent  answered,  “if  I 
wrote  the  prescriptions,  handwritten, 
then  1  did  see  him.”  However,  Judge 
Tenney  noted  that  “[t]he  testimony  of 
the  Respondent  concerning  [DT’s] 
anxiety  is  sketchy,  and  his  statement 
was  said  with  little  sincerity.”  The 
Deputy  ^Administrator  agrees  that  the 
record  supports  Judge  Tenney’s 
credibility  finding  on  this  point.  Finally, 
the  Deputy  Administrator  notes  that  DT 
was  present  and  available  at  the  hearing 
before  Judge  Tenney,  but  that  neither 
party  called  him  to  be  a  witness. 

The  Cl  testified  before  Judge  Tenney, 
stating  that  she  had  been  a  patient  of  the 
Respondent’s  since  approximately  1986 
or  1987.  Sometime  prior  to  1992,  she 
entered  a  drug  rehabilitation  program, 
and  she  testified  that  her  husband  had 
informed  the  Respondent  that  she  “was 
a  drug  addict  and  told  him  not  to  ever 
see  [her]  again.”  However,  the  Cl 
testified  that  she  resumed  seeing  the 
Respondent,  and  in  April  of  1992,  she 
ask^  the  Respondent  to  write 


prescriptions  for  her  in  the  name  of 
other  people  in  order  to  avoid  problems 
with  her  husband.  Specifically,  she 
asked  him  to  write  ^nax  prescriptions 
in  DT’s  name,  and  later,  in  AP’s  name. 
The  Cl  testified  that  the  Respondent  did 
not  maintain  a  patient  chart  for  her 
during  this  time,  and  he  did  not  do  any 
medical  examinations  or  tests.  The  Cl’s 
patient  chart  obtained  from  the 
Respondent’s  ofiice  contains  no  entries  ‘ 
dated  later  than  July  2, 1991.  However 
she  stated  that  she  was  present  when 
the  Respondent  gave  her  prescriptions 
in  the  name  of  other  people,  and  that 
the  Respondent  had  written  her 
prescriptions  in  the  name  of  DT 
approximately  four  or  five  times. 

Further,  the  Cl  testified  about  contacts 
she  had  made  with  the  Respondent 
under  surveillance  by  the  police  on 
October  1, 1992,  and  on  October  20, 

1992.  As  to  the  visit  on  October  20, 

1992,  the  Cl  testified  that  she 
accompanied  AP  into  the  Respondent’s 
office,  that  she  wore  a  concealed 
transmitter,  that  a  tape  and  transcript 
were  made  of  the  meeting,  and  that  the 
transcript  ofiered  into  evidence  was  an 
accurate  version  of  the  transaction.  The 
Respondent  had  no  objection  to  the 
admission  into  evidence  of  the 
transcript. 

Further,  a  detective  with  the  Roswell 
Police  Department  (Detective)  testified 
before  Judge  Tenney  that  on  October  20. 
1992,  he  monitored  through  the 
concealed  transmitter  AP  and  the  Cl 
enter  the  Respondent’s  office.  During 
the  course  of  this  visit,  the  Cl  remained 
in  the  treatment  room  with  AP  and  the 
Respondent,  and  the  Q  told  the 
Respondent  “I  brought  [AP]  so  we  could 
get  a  script.”  The  Respondent  asked  “ 

*  *  *  uh,  so  you  need  like  Xanax?” 
Then  AP  stated  “[t]hat  would  be  cool,” 
and  the  Cl  added  “[y]ea.”  During  the 
course  of  the  conversation  AP  informed 
the  Respondent,  “I  don’t  have  any  cash 
on  me  today,”  and  the  Q  told  the 
Respondent,  “Umm,  well  I’m  pay’in  ya. 

*  *  The  Cl  stated,  “]n]ow  you  won’t 
have  to  see  [AP]  again  if  you  want  to 
give  another  refill?”  The  Respondent 
replied,  “Well  I  put  a  refill  on  it  so 
you[’re]  all  good  with  that,”  to  which 
the  Cl  repli^,  “OK  OK  but,  alright  how 
much  is  that]?]”.  The  Respondent 
replied,  “uh,  thirty.”  The  Cl  asked 
again,  “[s]o  what  do  I  owe  you?”  The 
Respondent  then  said  “Uh,  one  hundred 
even.”  The  transaction  took 
approximately  15  minutes,  and  a 
prescription  for  30  dosage  units  of 
Xanax,  2  mg,  with  one  refill  authorized, 
was  written  in  AP’s  name.  The 
prescription  was  recorded  in  AP’s 
patient  chart  with  a  notation  of 
“recurrent  anxiety.”  However,  the 
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Detective  testified  that,  after  the  Cl  and 
AP  left  the  Respondent’s  office,  the  Cl 
actually  gave  the  Xanax  prescription  to 
the  police.  The  Cl’s  testimony 
concerning  these  events  was  consistent 
with  the  Detective’s  testimony.  The  Cl 
also  testified  that  the  Respondent  had 
handed  the  prescription  to  her. 

On  cross-examination,  the  Cl 
reviewed  prescription  survey  materials 
presented  by  the  Respondent,  including 
a  summary  of  prescriptions  which  the 
Cl  had  received  from  other  physicians 
or  dentists  between  January  of  1991  and 
October  28, 1992.  The  Cl  testified  that 
she  had  filled  these  prescriptions  and 
had  consumed  the  medications,  denying 
that  she  had  sold  any  of  the  substances. 
The  Cl  also  stated  that  the  prescribing 
physicians  had  conducted  physical 
examinations  prior  to  issuing  the  listed 
prescriptions,  and  that  the  dentists  had 
prescribed  the  medication  because  of 
numerous  root  canal  procedures  she  had 
undergone.  Finally,  she  testified  that 
“[t]he  only  doctor  I  ever  used  was  (the 
Respondent]  because  he  made  it  easy.” 

As  to  the  October  1, 1992  incident, 
the  Detective  testified  that  the  Cl, 
wearing  a  transmitter,  met  with  the 
Respondent  in  the  parking  lot  of  a 
Dunkin’  Dounuts,  as  had  been 
prearranged.  Although  a  tape  recording 
was  made  of  this  visit,  the  Detective 
testified  that  the  tape  recording  was 
misplaced.  However,  the  Detective 
testified  that  the  Cl  was  trying  to  obtain 
a  prescription  for  Xanax  ^m  the 
Respondent,  and  that  he  had  refused  to 
give  her  such  a  prescription.  The  Cl’s 
testimony  agreed  with  the  Detective’s 
version  of  these  events. 

However,  the  Detective  also  testified 
that  on  that  date  the  Cl  did  obtain  a 
bottle  of  a  non-controlled  substance, 
Fioricet,  which  she  turned  over  to  the 
Detective’s  assistant  just  after  the 
meeting  with  the  Respondent.  However, 
this  bottle  of  pills  was  also  misplaced  by 
the  Roswell  Police  Department.  Further, 
the  Respondent  testified  concerning  the 
Fioricet,  denying  that  he  had  given  the 
Cl  this  bottle  of  pills.  Unlike  Judge 
Tenney’s  finding  on  this  point,  the 
Deputy  Administrator  finds  the 
evidence  concerning  the  Fioricet 
inconclusive. 

The  Detective  also  testified  that  he 
had  interviewed  AP,  and  that  she  had 
agreed  to  assist  the  Roswell  Police  with 
their  investigation.  The  Detective 
testified  that  he  was  aware  that  AP  was 
a  “drug  dealer”  or  “drug  user,”  or  “drug 
'  abuser,”  prior  to  using  her  in  an 
undercover  capacity  in  this 
investigation.  The  Detective  also 
testified  that  he  was  aware  that  AP  “had 
a  previous  criminal  history.” 


The  record  revealed  that  AP  prepared 
a  patient  history  form  for  the 
Respondent  dated  May  19, 1992,  and 
that  she  had  received  prescriptions  for 
Xanax  ft-om  the  Respondent  during  the 
course  of  her  treatment  in  May,  June, 
and  September  of  1992.  AP’s  patient 
chart  contains  an  entry  dated  September 
17, 1992,  noting  a  Xancix  prescription 
and  “anxiety  recurrent,”  and  an  entry 
dated  October  20, 1992,  noting  a  Xanax 
prescription,  and  also  noting  “recurrent 
anxiety.” 

Further,  a  Roswell  Police  Officer 
(Officer)  testified  before  Judge  Tenney, 
stating  that  on  September  23, 1992,  she 
accompanied  AP  into  the  Respondent’s 
office  for  the  purpose  of  obtaining  a 
prescription  for  Xanax.  AP  wore  a 
transmitter  during  this  visit.  The  Officer 
testified,  and  the  Respondent’s  counsel 
stipulated  to,  the  accuracy  of  the 
transcription  made  of  the  tape  recording 
of  this  visit. 

Further,  although  the  Officer  did  not 
wear  a  transmitter,  she  testified 
concerning  her  transaction  with  the 
Respondent,  stating  that  the  Respondent 
did  not  ask  her  questions  about  her 
medical.condition  or  history,  although 
this  was  her  first  visit  to  the 
Respondent’s  office.  The  Officer 
testified  that  she  had  told  the 
Respondent  that  she  was  “adjusting  to 
moving  back  in  with  [her]  parents,”  but 
that  she  did  not  discuss  any 
psychological  problems.  The  Officer 
also  testified  that  she  did  not  exhibit 
any  behavior  such  as  trembling  or 
shaking,  restlessness,  or  shortness  of 
breath,  but  rather  maintained  a  cahn 
demeanor.  Her  blood  pressure  was 
taken,  and  the  Respondent  told  her  “it 
was  good.”  The  entire  transaction  took 
“no  more  than  five  to  ten  minutes.”  The 
Respondent  gave  the  Officer  a 
prescription  for  Xanax.  1  mg,  30  dosage 
imits,  without  a  refill.  The  Officer  also 
testified  that  she  paid  forty  dollars  for 
this  visit. 

Next,  the  Officer  testified  that  on 
October  15, 1992,  she  returned  to  the 
Respondent’s  office  wearing  a 
transmitter.  Her  transaction  with  the 
Respondent  was  recorded,  and  a 
transcription  of  the  recording  was 
entered  into  the  record  without 
objection  and  stipulated  to  by  the 
Respondent’s  counsel.  The  Officer 
testified  that  during  this  transaction,  in 
which  she  spent  five  to  seven  minutes 
with  the  Respondent,  she  was  not 
exhibiting  any  signs  of  nervousness,  but 
rather  maintained  a  calm  and  relaxed 
demeanor.  The  Officer  told  the 
Respondent  that  she  was  feeling  fine. 
However,  she  asked  that  the  Xanax 
dosage  be  increased  to  the  2  milligram 
strength.  Without  conducting  any  form 


of  medical  examination  or  test,  or 
without  discussing  the  medical  basis  for 
the  Officer’s  request  for  a  stronger 
dosage  (i.e.  change  in  physical  or 
psychological  condition  that  might 
justify  the  new  dosage),  the  Respondent 
gave  her  a  prescription  for  30  Xanax,  2 
mg.  However,  when  he  was  asked  to  put 
a  refill  on  the  prescription,  he  stated 
“um,  on  this  type  of  drug  I  generally 
don’t  like  to  because  it’s  a  controlled 
drug.  *  *  *  And  because  you’re  getting 
the  two,  that’s  like  double  strength. 

*  *  *  If  you  got  the  one,  I  would 
probably  refill  it.  *  *  *  What  you  could 
do  is  just  split  them  in  half  (inaudible).” 
The  Officer  paid  the  Respondent  forty 
dollars  at  the  conclusion  of  this 
transaction. 

The  Officer’s  medical  chart  retrieved 
fi-om  the  Respondent’s  office  showed  an 
entry  dated  September  23, 1992,  noting 
that  the  Officer  had  a  history  of  personal 
problems,  and  the  Xanax  prescription 
was  entered.  Further,  a  second  entry  for 
October  15, 1992,  noted  that  she  was 
“doing  well  on  meds.”,  and  the  Xanax 
prescription  was  noted. 

The  Respondent  testified  before  Judge 
Tenney.  First,  as  to  his  treatment  of  AP, 
he  stated  that  he  had  diagnosed  AP  as 
being  moderately  ohese  and  with 
“generalized  anxiety  disorder.”  He  also 
stated  that  he  had  no  information,  when 
he  began  treating  her,  that  she  might  be 
deceiving  him.  Rather,  he  testified  that 
he  prescribed  Xanax  for  AP  for  “(ijt  is 
clearly  the  drug  of  choice  for  any 
anxiety.”  He  also  testified  that  the 
prescriptions  he  gave  AP  for  Xanax  were 
medically  necessary,  and  he  denied 
having  any  arrangements  to  give  her 
prescriptions  for  substances  “without 
any  medical  necessity.”  For  example,  he 
testified  that  during  the  September  23, 
1992  visit,  AP  had  described  herself  as 
“a  nervous  wreck,”  consistent  with 
previous  expressions  of  her  condition. 
Based  upon  his  observation  of  her 
behavior  and  her  comments,  he 
prescribed  Xanax  for  her,  for  it  was 
medically  necessary.  Me  also  recalled 
that  on  one  occasion  AP  came  into  his 
office  with  the  Cl,  but  that  on  that  visit, 
he  had  given  the  Xanax  prescription  to 
AP,  and  that  that  prescription  was  also 
medically  necessary  based  on  her 
condition.  He  denied  having  any  idea 
that  AP  was  going  to  give  that 
prescription  to  the  Cl  or  divide  the 
medications  with  her. 

Concerning  the  visit  of  October  20, 
1992,  the  Respondent  testified  that,  at 
the  time,  he  did  not  question  the  Cl’s 
statement  “I  brought  [AP]  so  we  could 
get  a  script,”  and  even  though  the  Cl 
paid  for  AP  and  herself,  the  Respondent 
interpreted  that  as  “she  was  paying  for 
her  friend  also  *  *  *  which  is  not 
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unusual.  I  have  people  paying  for  other 
people  all  the  time.”  The  Respondent 
testified  that  he  thought  AP  was  truthful 
and  genuine. 

The  Respondent  also  testified  about 
his  treatment  of  DT.  He  stated  that  DT 
had  the  classic  symptoms  for 
generalized  anxiety  disorder,  which  was 
consistent  with  DT’s  complaint 
recorded  on  his  patient  intake  form.  The 
Respondent  also  stated  that  he  did  not 
have  any  knowledge  that  DT  “was 
faking  his  condition,”  or  that  he  was 
dividing  pills  with  the  Cl.  Rather,  the 
Respondent  found  DT  to  be  truthful  and 
genuine.  The  Respondent  opined  that 
the  prescriptions  he  had  given  to  DT 
were  medically  necessary.  However,  the 
Respondent  acknowledged  that  the 
prescriptions  written  to  DT  on  July  21, 
1992,  and  July  31, 1992,  do  not  appear 
in  his  patient  chart.  Further,  when 
Government  counsel  asked  him  if  he 
could  tell  whether  he  actually  saw  DT 
on  July  21  and  July  31,  the  Respondent 
replied,  “[i]f  I  wrote  the  prescriptions, 
handwritten,  then  I  did  see  him.” 

The  Respondent  testified  that  he  had 
reviewed  all  of  the  taped  transactions 
between  himself  and  AP,  DT,  the  Cl, 
and  the  Officer.  He  testified  that  the 
taped  transactions  showed  that  he  had 
not  discussed  using  drugs  for 
recreational  purposes  with  any  of  these 
individuals. 

Next,  the  Respondent  testified  about 
his  treatment  of  the  Cl,  noting  that  the 
Cl  first  became  his  patient  in 
approximately  1985,  that  he  became 
aware  that  the  Cl  had  undergone 
treatment  for  drug  addiction,  and  that 
from  1991  to  the  date  of  the  hearing,  he 
had  not  written  prescriptions  for 
controlled  substances  for  the  Cl.  He 
denied  having  any  arrangement  with  the 
Cl  or  providing  her  with  prescriptions 
for  controlled  substances  either  directly 
or  indirectly. 

The  Respondent  also  offered  into 
evidence  a  prescription  profile 
pertaining  to  the  Cl.  After  he  collected 
the  survey  fi’om  local  pharmacies,  he 
contacted  two  of  the  doctors  concerning 
their  prescribing  practices  to  the  Cl.  The 
Respondent  testified  that  he  wanted  to 
determine  whether  the  doctors  were 
aware  that  the  Cl  was  obtaining 
controlled  substances  from  various 
other  doctors  during  this  time  period. 

He  testified  that,  prior  to  1993,  he  had 
assumed  the  Cl  was  not  seeing  other 
doctors.  However,  other  than  these  two 
doctors,  the  Respondent  testified  he  did 
not  contact  any  of  the  other  doctors 
listed  on  the  prescription  profile. 

The  Respondent  also  testified  about 
treating  the  Officer.  He  stated  that  when 
the  Officer  presented  herself  as  a 
patient,  he  was  imaware  that  she  was 


not  telling  him  the  truth.  Rather,  she 
appeared  to  be  truthful  and  genuine. 
After  taking  her  history  and  observing 
her,  he  diagnosed  her  with  general 
anxiety  disorder.  Also,  he  recalled  that 
she  had  told  him,  “that  she  either  was 
unemployed  or  had  lost  her  job.  She  had 
a  lot  of  stress  at  home,  a  lot  of  family 
stress,  a  lot  of  job  stress.  That  she  was 
going  to  be  forced  to  *  *  *  move  back 
home  because  of  her  lack  of 
employment.  She  was  very  upset,  very 
nervous.” 

Further,  the  Respondent  testified  that 
during  the  visit  on  October  15,  he  had 
no  idea  that  he  was  giving  the  Officer  a 
prescription  for  a  drug  for  other  than 
medical  use.  The  Respondent  also 
opined  that,  when  the  Officer  told  him 
she  was  feeling  fine,  she  meant  that  she 
was  feeling  fine  on  the  medication.  He 
denied  that  the  Officer  was  exhibiting 
drug  seeking  behavior,  and  he  opined 
that  her  request  for  a  stronger  dosage  of 
Xanax,  despite  “feeling  fine”  on  the 
previous  prescription,  was  not  suspect 
behavior. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  the  Respondent’s  DEA  Certificate 
of  Registration,  and  deny  any  pending 
applications,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  provides  the  following 
relevant  factors  for  consideration  in 
determining  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactiu^,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D.,  Docket  No. 
88-42,  54  FR  16422  (1989). 

In  this  case,  all  five  factors  are 
relevant.  As  to  factor  one, 
“recommendation  of  the  appropriate 
State  licensing  board,”  in  1987,  the 
Board  took  disciplinary  action  in 
response  to  allegations  of  wrongdoing 
by  the  Respondent  related  to  controlled 


substances.  However,  under  the  terms  of 
the  consent  order  between  the 
Respondent  and  the  Board,  the 
agreement  was  not  an  admission  of 
wrongdoing,  and  further  fact  finding 
was  waived.  The  probation  period 
ordered  by  the  Board  expired  in 
approximately  1991.  Further,  the 
Deputy  Administrator  notes  that  there  is 
no  evidence  of  any  recommendation  by 
the  Board  responsive  to  the  matters 
raised  in  this  proceeding. 

As  to  factor  two,  the  Respondent’s 
“experience  in  dispensing  *  *  • 
controlled  substances,”  and  factor  four, 
the  Respondent’s  “[cjornpliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances,”  it  is 
significant  that,  to  be  effective,  a 
prescription  for  a  controlled  substance 
“must  be  issued  for  a  legitimate  medical 
purpose  by  an  individual  practitioner 
acting  in  the  usual  course  of  his 
professional  practice.”  21  CFR  , 
1306.04(4).  Also,  a  prescription  for  a 
controlled  substance  “shall  bear  the  full 
name  and  address  of  the  patient. 

•  *  *”  21  CFR  1306.05. 

Despite  the  Respondent’s  testimony 
and  arguments  to  the  contrary.  Judge 
Tenney  found  that  the  “evidence  proves 
that  the  Respondent  prescribed  X^ax 
in  [AP’s]  name  on  October  20. 1992, 
with  full  knowledge  that  [the  Cl]  was  an 
intended  recipient  of  that  controlled 
substance.”  Judge  Tenney  found,  and 
the  Deputy  Administrator  agrees,  that 
the  transcript  of  that  transaction 
revealed  the  following:  (1)  That  the  Q 
stated.  “I  brought  April  so  we  could  get 
a  script”;  (2)  that  both  the  Q  and  AP 
affirmatively  responded  to  the 
Respondent’s  question,  “so  you  need 
like  Xanax,  (unintell)?”;  (3)  that  the  Q 
paid  for  the  Xanax  prescription;  and  (4) 
that  the  Cl  inquired  as  to  whether  AP 
would  have  to  be  seen  again  in  order  for 
the  Xanax  prescription  to  be  refilled, 
with  the  Respondent  explaining  that  he 
had  put  a  refill  on  the  prescription  “so 
youl’rej  all  good  with  that.”  Further, 
both  the  a  and  the  Detective  testified 
that,  after  the  Cl  and  AP  left  the 
Respondent’s  office,  it  was  the  Q  who 
hemded  the  Xanax  prescription  to  the 
police.  Therefore,  the  Deputy 
Administrator  agrees  with  Judge 
Tenney’s  conclusion  that  “(ajll  of  these 
excerpts  indicate  knowledge  on  the  part 
of  the  Respondent  that  [the  Cl]  was  to 
receive  the  Xanax,”  not  the  patient 
actually  named  on  the  prescription.  The 
Deputy  Administrator  also  agrees  with 
Judge  Tenney,  that  such  a  prescribing 
practice  violates  DEA  regulations. 

However,  the  Deputy  Administrator 
also  finds  relevant  the  Respondent’s 
prescribing  practices  pertaining  to  DT 
and  the  Officer.  The  Respondent 
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testihed  that  his  prescribing  to  DT  and 
the  Officer  were  for  legitimate  medical 
purposes  responsive  to  their  medical 
conditions.  Assuming,  arguendo,  that 
the  Respondent  prescribed  Xanax  for 
DT’s  use  and  not  the  Cl’s,  then  the 
Deputy  Administrator  makes  the 
following  findings.  First,  after  the  initial 
office  visit  of  DT  and  the  Officer,  the 
Respondent  prescribed  30  dosage  imits 
of  Xanax,  1  mg  strength,  without  refill. 
However,  in  subsequent  instances 
involving  both  individuals,  the 
Respondent  increased  the  Xanax 
strength  to  the  2  mg  strength  without 
providing  a  medical  purpose  other  than 
the  fact  that  the  patient  asked  for  an 
increased  dosage.  Neither  patient’s  chart 
reflects  a  contemporaneous  entry  of  a 
medical  indication  which  would  justify 
the  increased  strength  of  the 
medication,  either  from  medical  tests 
performed,  or  from  a  change  in  medical 
history  firovided  by  the  patient.  Also, 

DT  testified  that  the  Respondent 
increased  his  dosage  strength  without 
DT  actually  seeing  him. 

When  questioned  before  Judge 
Tenney,  the  Respondent  failed  to 
provide  any  medical  justification  for 
such  prescribing.  Although  DT’s 
medical  chart  fails  to  note  any  entries 
on  July  21, 1992,  or  July  31, 1992,  the 
Respondent  issued  prescriptions  to  DT 
on  July  21, 1992,  July  31, 1992,  and 
August  20, 1992,  which,  including 
authorized  refills,  totalled  150  dosage 
units  of  Xanax,  2  mg.  Further,  the  record 
contains  the  following  dosage 
information  about  Xanax  from  the 
Physicians’  Desk  Reference  at  page 
2370: 

Treatment  for  patients  with  anxiety  should 
be  initiated  with  a  dose  of  0.25  to  0.5  mg 
given  three  times  daily.  The  dose  may  be 
increased  to  achieve  a  maximum  therapeutic 
effect,  at  intervals  of  3  to  4  days,  to  a 
maximum  daily  dose  of  4  mg,  given  in 
divided  doses.  The  lowest  possible  effective 
dose  should  be  employed  and  the  need  for 
continued  treatment  reassessed  frequently. 
The  risk  of  dependence  may  increase  with 
dose  and  duration  of  treatment. 

Yet  in  this  30  day  period  of  time,  the 
Respondent  provided  DT  wdth 
prescriptions  for  150  dosage  units  of 
Xanax  2  mg.,  which,  if  consumed  in 
“divided  doses”,  would  equal  10  mg  a 
day,  over  twice  that  recommended. 

Although  no  expert  medical  evidence 
was  presented  to  assist  the  Deputy 
Administrator  in  reaching  a  conclusion 
concerning  the  legitimate  medical 
purpose  for  such  prescribing  in  either 
the  case  of  DT  or  the  Officer,  the  Deputy 
Administrator  finds  significant  that  the 
Respondent  has  failed  to  provide  any 
medical  purpose  for  increasing  the 
dosage  strength.  Thus,  the  evidence 


merely  demonstrates  that  the  increase  is 
a  result  of  his  patients’  requests,  rather 
than  the  result  of  the  application  of  the 
physician’s  medical  judgment.  Under 
these  circumstances,  the  Deputy 
Administrator  previously  has  found  that 
such  a  prescribing  practice,  when  a 
patient’s  demands  replace  the 
physician’s  judgment,  equated  to 
issuing  prescriptions  wifiiout  a 
legitimate  medical  purpose.  See  Robert 
L.  Dougherty,  Jr.,  M.D.,  60  FR  55047 
(1995);  Harland  J.  Borcherding,  D.O.,  60 
FR  28796  (1995). 

As  to  factor  three,  the  Respondent’s 
“conviction  record  under  Federal  or 
State  laws  relating  to  the  *  *  * 
dispensing  of  controlled  substances,” 
the  Deputy  Administrator  notes  that 
there  is  no  evidence  of  any  “conviction 
record”  pertaining  to  the  Respondent. 

Finally,  as  to  factor  five,  “[sjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety,”  the  Deputy 
Administrator  finds  it  relevant  that  the 
Respondent,  knowing  that  the  Cl  had 
been  treated  for  drug  abuse,  facilitated 
her  access  to  controlled  substances. 
Further,  he  did  not  investigate  whether 
the  Cl  had  received  other  prescriptions 
for  controlled  substances  at  the  same 
time  that  he  was  providing  her  access  to 
such  medications  imtil  1993,  and 
arguably  then  only  out  of  his  own  self- 
interest.  Therefore,  the  Deputy 
Administrator  agrees  with  Judge  Tenney 
in  concluding  that  the  Government  has 
provided  preponderating  evidence  that 
a  basis  exists  to  find  the  Respondent’s 
continued  registration  inconsistent  with 
the  “public  interest.” 

Yet  Judge  Tenney  found  that  the 
Respondent’s  violations  concerning  the 
Cl  involved  isolated  misconduct,  and  he 
foimd  that  the  “limited  nature  of  the 
Respondent’s  conduct  mitigates  in  his 
favor.”  However,  the  Deputy 
Administrator  disagrees  with  this 
conclusion.  The  Respondent’s  conduct 
relating  to  the  Cl,  a  known  drug  abuser, 
coupled  with  his  prescribing  practices 
for  DT  and  the  Officer,  demonstrate 
cavalier  behavior  regarding  controlled 
substances.  Further,  throughout  the 
proceedings  before  Judge  Tenney,  the 
Respondent  did  not  acl^owledge  any 
possibility  of  questionable  conduct  in 
his  prescribing  practices,  to  include  his 
treatment  of  the  Cl,  DT,  or  the  Officer. 
The  Deputy  Administrator  was  provided 
no  basis  to  conclude  that  the 
Respondent  would  lawfully  handle 
controlled  substances  in  the  future. 
Revocation  is  the  appropriate  remedy 
under  such  circumstances.  See  Leo  R. 
Miller.  M.D.,  53  FR  21932  (1988)  (noting 
that  the  revocation  of  a  DBA  Certificate 
of  Registration  “is  a  remedial  measure, 
based  upon  the  public  interest  and  the 


necessity  to  protect  the  public  from 
those  individuals  who  have  misused 
*  *  *  their  DBA  Certificate  of 
Registration  and  who  have  not 
presented  sufficient  mitigating  evidence 
to  assure  the  Administrator  that  they 
can  be  trusted  with  the  responsibility 
carried  by  such  a  registration”);  see  also 
Konstantin  v.  DBA,  1955  U.S.  App. 

Lexis  3005  (9th  Cir.  1995)  (holding  that 
the  Administrator  did  not  abuse  his 
discretion  in  increasing  the  sanction 
imposed  on  Dr,  Konstantin);  River 
Forest  Pharmacy,  Inc.  v.  DBA,  501  F.2d 
1202  (7th  Cir,  1974),  (holding  that  the 
Acting  Administrator’s  increase  of 
sanction  over  that  recommended  by  the 
Administrative  Law  Judge  was  not  an 
abuse  of  discretion). 

Further,  the  Deputy  Administrator 
notes  that  he  has  discretionary  authority 
to  request  that  the  Administrative  Law 
Judge  reopen  the  record  to  receive 
newly  discovered  evidence  on  the  basis 
that  a  final  order  must  be  issued  based 
upon  a  full  and  fair  record.  See  5  U.S.C. 
556;  21  U.S.C.  824(c);  21  CFR  1316.67. 
However,  to  prevail  on  such  a  motion, 
the  moving  party  must  show  that  the 
evidence  sought  to  be  introduced  (1) 
was  previously  unavailable  and  (2) 
would  be  material  and  relevant  to  the 
matters  in  dispute.  See,  e.g.,  I.N.S.  v. 
Abudu,  485  U.S.  94, 108  S.Ct.  904,  99 
L.Bd.  2d  90  (1988)  (finding  that  a 
motion  to  reopen  an  administrative 
record  is  analogous  to  “a  motion  for  a 
new  trial  in  a  criminal  case  on  the  basis 
of  newly  discovered  evidence,  as  to 
which  courts  have  uniformly  held  that 
the  moving  party  bears  a  heavy 
burden”);  see  generally,  Charles  H. 

Koch,  Jr.,  Administrative  Law  and 
Practice,  6.74  (1995  &  Supp.  1996)  and 
cases  cited  therein. 

Here,  the  Respondent  has  requested  to 
reopen  the  record  so  that  he  can  submit 
enumerated  items  of  evidence.  Yet  he 
does  not  assert  whether  or  not  any  of 
this  evidence  was  unavailable  to  him 
prior  to  the  closing  of  the  record,  and  he 
does  not  provide  any  assertions  as  to  the 
relevancy  of  the  proposed  evidence. 
However,  the  Deputy  Administrator  has 
considered  these  issues  and  makes  the 
following  findings. 

As  for  the  request  to  reopen  the  record 
so  that  the  Respondent  can  explore  the 
credibility  of  DT  and  AP,  the  Deputy 
Administrator  finds  that  the  Respondent 
had  adequate  notice  and  opportunity 
prehearing  to  explore  their  credibility. 
DT  was  even  available  at  the  hearing, 
but  the  Respondent  did  not  call  him.  As 
to  AP’s  criminal  record,  the  Detective 
testified  that  AP  had  such  a  record. 

Also,  the  Respondent  was  notified 
prehearing  that  AP  could  be  contacted 
through  her  probation  officer.  Given  the 
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Respondent’s  prehearing  opportunities, 
the  Deputy  Administrator  finds  that  the 
Respondent  has  failed  to  satisfy  the 
burden  necessary  to  reopen  the  record 
on  this  basis. 

Next,  the  Respondent  seeks  to  reopen 
the  evidence  in  order  to  cross  examine 
a  witness,  HH,  concerning  her  drug 
dealing  activities  during  her  association 
with  the  Respondent  in  the  summer  of 
1992.  However,  the  facts  concerning  her 
involvement,  and  subissues  involving 
other  employees  of  the  Respondent, 
were  not  relied  upon  by  Judge  Tenney 
nor  by  the  Deputy  Administrator  in 
reaching  a  determination  of  this  case. 
Further,  the  Respondent  does  not 
provide  a  basis  for  asserting  that  HH’s 
credibility  would  be  material  in 
resolving  this  matter.  Therefore,  the 
Deputy  Administrator  concludes  that 
such  impeachment  evidence  would  not 
be  relevant  so  as  to  provide  a  basis  to 
reopen  the  record. 

Next,  the  Respondent  seeks  to  reopen 
the  evidence  in  order  to  present 
testimony  from  other  physicians,  whom 
he  claims  will  testify  about  being 
deceived  by  the  Cl  when  they 
prescribed  controlled  substances  to  her 
during  the  relevant  period  of  1992.  The 
Deputy  Administrator  notes  that  the 
Respondent  had  access  to  this 
information  prehearing,  for  he 
introduced  into  the  record  the 
prescription  survey  which  identified  the 
prescribing  physicians,  and  he  testified 
concerning  his  interview  of  some  of 
these  physicians.  Further,  the 
Respondent  did  not  assert  that  the 
testimony  of  these  physicians  was 
previously  unavailable.  Therefore,  the 
Respondent  has  failed  to  meet  the 
requirements  to  reopen  the  record  on 
this  basis. 

The  Respondent  also  asserted  that  the 
Roswell  police  intentionally  destroyed 
or  disposed  of  exculpatory  evidence,  to 
include  a  tape  recording  of  the  Q’s  and 
the  Respondent’s  telephone 
conversations  on  September  17, 1992, 
and  on  October  1, 1992,  and  the 
transcript  of  the  transaction  that 
occurred  on  October  1, 1992,  when  the 
Respondent  refused  to  provide  the  Cl 
with  a  prescription  for  Xanax.  Yet  the 
Eleputy  Administrator  notes  that  there  is 
no  dispute  that  the  Respondent  refused 
to  provide  the  Cl  with  a  Xanax 
prescription  on  October  1, 1992. 

Further,  the  Respondent  presented  no 
evidentiary  basis  for  his  belief  of 
intentional  destruction  of  evidence.  He 
also  failed  to  demonstrate  how  the 
evidence  he  now  proposes  to  introduce 
into  the  record  on  this  point  would  be 
material.  Therefore,  the  Respondent 
failed  to  meet  his  burden  in  reopening 
the  record  on  this  basis. 


Finally,  the  Respondent  asserts  that 
the  transcripts  of  the  tape  recordings 
from  the  September  23, 1992, 
transaction  were  not  accurate.  Yet  the 
Respondent  had  access  to  the  tape 
recordings  and  the  transcripts  well 
before  the  hearing  in  this  matter.  Again, 
the  Respondent  failed  to  establish  the 
requisite  basis  for  reopening  the  record. 
Accordingly,  the  Deputy  Administrator 
denies  the  Respondent’s  motion  to 
reopen  the  record. 

Both  the  Respondent  and  the 
Government  filed  exceptions  to  Judge 
Tenney’s  opinion,  and  the  Deputy 
Administrator  has  considered  these 
exceptions.  The  exceptions  were 
extensive,  are  a  part  of  the  record,  and 
accordingly  shall  not  be  restated  at 
length  herein. 

However,  the  Deputy  Administrator 
finds  no  merit  in  the  Respondent’s 
exceptions,  for  the  Respondent  merely 
reargued  his  case  and  his  interpretation 
of  the  credibility  and  sufficiency  of  the 
evidence  of  record.  For  example,  as  to 
the  incident  on  October  20, 1992, 
involving  the  Respondent,  AP,  and  Cl, 
the  Respondent  t^es  exception  to  Judge 
Tenney’s  conclusion  that  the 
Respondent  provided  a  prescription  in 
the  name  of  AP  for  the  Cl’s  use.  The 
Respondent  argues  that  it  is  significant 
that  the  transcript  reflects  that  all  of  the 
statements  relied  upon  by  Judge  Tenney 
originated  from  the  Cl,  not  the 
Respondent.  What  is  significant  is  the 
Respondent’s  actions  in  light  of  the  Cl’s 
statements,  not  his  dialogue. 
Specifically,  despite  the  Cl’s  language 
indicating  her  intent  regarding  the 
prescription,  the  Respondent  issued  the 
prescription  in  AP’s  name,  thus 
providing  the  Cl  with  the  means  to 
facilitate  her  intention.  As  previously 
written,  the  Deputy  Administrator  has 
considered  the  Respondent’s  arguments 
and  found  that  they  were  not 
persuasive. 

Likewise,  the  Deputy  Administrator 
finds  that  the  Government’s  exception 
to  Judge  Tenney’s  finding  concerning 
the  Agent  in  1985  also  lacked  merit.  The 
Deputy  Administrator  notes  that  the 
conversations  between  the  Agent  and 
the  Respondent,  and  the  interpretation 
of  the  meaning  of  those  conversations, 
were  strongly  contested  issues.  Since 
the  transactions  occurred  over  ten  years 
prior  to  the  hearing  in  this  matter,  the 
Record  demonstrates  that  the  Agent’s 
recollection  and  resulting  testimony 
before  Judge  Tenney  understandably 
lacked  precision.  Although  tape 
recordings  and  transcripts  were  made  at 
the  time,  the  DEA  destroyed  them  in  the 
normal  course  of  business.  Therefore, 
the  Deputy  Administrator  agrees  with 
Judge  Tenney,  that  “(a)  tape  or 


transcript  of  the  undercover  visits, 
revealing  the  precise  language  used  by 
[the  Agent]  and  the  Respondent  would 
be  critical  in  determining  whether  the 
medication  was  legitimately 
prescribed.”  Given  the  state  of  the 
record.  Judge  Tenney  concluded,  and 
the  Deputy  Administrator  concurs,  that 
“a  preponderance  of  the  evidence  does 
not  support  a  finding  that  the 
medication  was  prescribed  to  the  Agent 
for  an  illegitimate  purpose.” 

Accordingly,  the  D^uty 
Administrator  of  thefmig  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 

823,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AG6243125.  previously 
issued  to  Robert  M.  Golden,  M.D.  be, 
and  it  hereby  is,  revoked,  and  any 
pending  applications  are  hereby  denied. 
This  order  is  effective  June  17, 1996. 

Dated;  May  10, 1996. 

Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc.  96-12231  Filed  5-15-96;  8:45  anil 
BILLING  CODE  4410-«9-M 

PEA  « 147F1 

Controlled  Substances:  1996 
Aggregate  Production  Quotas 

AGBtCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  final  revised  1996 
aggregate  production  quotas. 

SUMMARY:  The  interim  notice  (61  FR 
14336,  April  1, 1996)  which  established 
revised  1996  aggregate  production 
quotas  for  amobarbital  and 
hydromorphone.  Schedule  II  controlled 
substances,  as  required  under  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  826),  is  adopted  without  change. 
DATES:  This  order  is  effective  on  May 
16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  of  the  DEA  pursuant  to 
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Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations. 

On  April  1, 1996,  an  interim  notice 
establishing  revised  1996  aggregate 
production  quotas  for  amobarbital  and 
hydromorphone  was  published  in  the 
Federal  Register  (61  FR  11063).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  these  proposed 
aggregate  production  quotas  on  or  before 
May  1, 1996.  Since  no  comments  or 
objections  were  reqfiived,  the  interim 
notice  is  adopted  without  change. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  imder  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  11  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Deputy 
Administrator  hereby  orders  that  the 
revised  1996  aggregate  production 
quotas  for  the  listed  controlled 
substances,  expressed  in  grams  of 
anhydrous  acid  or  base,  be  established 
as  follows: 


Established 

Basic  class 

revised  1996 

quota 

Amobarbital . 

301,000 

718,000 

Hydromorphone  . 

Dated:  May  9, 1996. 

Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc.  96-12272  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  1996. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  .met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  (he 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  (»ses  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  sxuvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-32,058:  Keystone  Brewers,  Inc., 
DBA  Pittsburgh  Brewing  Co.,  Pittsburgh, 
PA 

TA-W-31,991:  General  Railway 
Signal  Corp.,  SADIB  Div.,  Rochester,  NY 

TA-W-31,932;  Hines  Oregon  Millwork 
Enterprises,  Hines,  OR 

TA-W-31,936;  Boise  Cascade  Corp., 
Vancouver,  WA 

TA-W-32,145;  Tampella  Power  Corp., 
Williamsport,  PA 

TA-W-31,929:  Hollander  Home 
Fashions  Corp.,  Rogers,  AR 

TA-W-32,020;  Holliston-Mills,  Inc., 
Kingsport,  TN 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-32,053;  General  Mirror  Corp., 

Flifton,  NJ 

TA-W-31,994;  Silgan  Containers 
Corp.,  Hillsboro,  OR 
TA-W-32,098:  OshKosh  B'Gosh, 

Columbia  Cutting,  Columbia,  KY 
TA-W-32,049;  Lifeline 
Manufacturing,  Inc.,  Swainsboro,  GA 
TA-W-32,033;  3M  Company,  Data 
Storage  Products,  Wahpeton,ND 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-32,229;  Fashion  Development 
Center,  Inc.,  El  Paso,  TX 
TA-W-31,986;  Alemeda  Equipment 
Co.,  Inc.,  Master  Equipment  Center, 

Amherst,  NY 

TA-W-31, 924;  Marine  Transport 
Lines,  Inc.,  Weehawken,  Nf  i 

TA-W-32,069;  Turnkey  Services,  El 
Paso,  TX,  Workers  Leasted  to  And 
Working  At  Thompson  Consumer 
Electronics,  El  Paso,  TX 

TA-W-32, 031;  Brown  Group,  Inc., 

Cloth  World  Div.,  Clayton,  MO 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-31, 945;  FMC/Crosby  Valve  S' 

Gage  Co.,  Wretham,  MA 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 
The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

TA-W-32, 030;  Allied  Signal 
Aerospace  Government  Electronics 
Systems,  South  Montrose,  PA:  February 
28,  1995. 

TA-W-31, 928;  McAllen  Separation 
Co.,  Mt.  Gilead,  NC:  January  29,  1995. 

TA-W-32,047;  Laceyfair  Mills  Corp., 

Ratcliff,  AR:  February  23, 1995. 

TA-W-32,228;  Quintana  Petroleum 
Products,  Houston,  TX:  March  15,  1995. 

TA-W-32,203;  Tetile  Networks,  Inc., 

Knoxville,  TN:  February  6,  1995. 

TA-W-32, 217;  CR.  Bard,  Inc., 

Medical  Div.,  Nogales,  AZ:  April  3, 

1995. 
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TA-W-32,136;  Softwear,  Doniphan, 
MO:  March  14.  1995. 

TA-W-32,150;  Wavetek  Corp.,  San 
Diego,  CA:  March  15, 1995. 

TA-W-32,064;  Turbotville  Dress,  Inc., 
Turbotville,  PA:  March  1,  1995. 

TA-W-32.072;  BR  Holding  Ltd. 

Racine  Steel,  PA:  March  12,  1995. 

TA-W-32,037;  Century  Place,  Inc., 
Cutting  Div.,  Salisbury,  NC:  February  22, 
1995. 

TA-W-31,950;  Raintree  Buckles  &• 
Jewelry,  Inc.,  North  Hollywood.  CA: 
February  6,  1995. 

TA-W-32.077;  SPX  Corp.,  Kent-Moore 
Div.,  Jackson,  MI:  March  5,  1995. 

TA-W-32,078;  SPX  Corp.,  Kent  Moore 
Distribution  Center,  Roseville,  MI: 

March  5. 1995. 

TA-W-31,969;  Hasbro  Manufacturing 
Service,  El  Paso,  TX:  March  16, 1996. 

TA-W-32.032;  Oregon  Cedar  Products 
Co.,  Springfield,  OR:  February  15, 1995. 

TA-W-32,035;  Price  Pfister,  Racoima, 
CA:  February  19,.  1995. 

TA-W-32,041;  Manhattan  Fashions, 
Inc.,  Union  City,  NJ:  February  27,  1995. 

TA-W-32,147;  Terminal  Fabrication, 
Inc.,  Freeport.  IL:  February  28. 1995. 

TA-W-32,169;  Diversified  Apparel 
Resources,  Inc..  Pulaski,  VA:  March  21, 
1995. 

TA-W-32,204;  Cenex,  Inc., 

Bakersfield,  CA:  March  25,  1995. 

TA-W-31,913;  The  Florsheim  Shoe 
Co.,  Cape  Girardeau,  MO:  May  17, 1995. 

TA-W-32,174;  Suzette  Fashion,  Jersey 
City,  NJ:  March  19,  1995. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Suhchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April,  1996. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers:  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 


competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fit)m 
Cemada  or  Mexico  did  not  contribute 
im{}ortantly  to  workers’  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-00898:  Oshkosh 
B’Gosh,  Columbia  Cutting.  Columbia, 

KY 

NAFTA-TAA-00845;  Holliston  Mills. 
Inc.,  Kingsport.  TN 
NAFTA-TAA-00874;  3M  Company, 
Data  Storage  Products,  Wahpeton,  ND 
NAFTA-TAA-00894;  BR  Holding, 
Ltd.,  Racine  Steel  Castings,  Racine,  WI 
NAFTA-TAA-00872:  Western 
Interlock,  Inc.,  Dallas,  OR 
NAFTA-TAA-0091 7  &  A;  SPX  Corp., 
Kent-Moore  Div.,  Jackson.  MI,  SPX 
Corp.,  Kent-Moore  Distribution  Center, 
Roseville,  MI 

NAFTA-TAA-00883;  Tampella  Power 
Corp.,  Williamsport,  PA 
NAFTA-TAA-00828;  Raintree, 
Buckles  &■  Jewelry,  Inc.,  North 
Hollywood,  CA 
NAFTA-TAA-00863:  Silgan 
Containers  Corp.,  Hillsboro,  OR 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-00862;  Worldcrisa 
Corp.,  Wallingford,  CT 
NAFTA-TAA-00893;  Panhandle 
Eastern  Corp.,  d/b/a  Panenergy  Corp., 
Panhandle  Eastern  Pipe  Line  Div.,  Pan 
Service  Co.  Div.,  Trunkline  Gas  Go.  Div., 
Houston,  TX  &■  Operating  in  Other 
States 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 


name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-O0848;  Pal  Plastics 
Corp.,  Rochester.  NY:  February  21. 

1995. 

NAFTA-TAA-W878;  Oregon  Cedar 
Products  Co.,  Springfield.  OR:  February 
15.  1995. 

NAFTA-TAA-O0865;  Century  Place, 

Inc..  Cutting  Div.,  Salisbury,  NC: 
February  22, 1995. 
NAFTA-TAA-O0884;  Price  Pfister. 

Pacoima,  CA:  February  29. 1995. 
NAFTA-TAA-00888;  W.R.  Grace  & 

Co. — Conn.,  Grace  Construction 
Products.  New  Castle,  PA:  March  6, 
1995. 

NAFTA-TAA-00889;  Sun  Belt  Fixtures, 
Inc..  El  Paso,  TX:  March  6. 1995. 
NAFTA-TAA-00900;  Reynolds  Metal 
Co.,  Louisville,  KY:  March  13. 1995. 
NAFTA-TAA-O0823:  Hasbro 

Manufacturing  Services.  El  Paso, 

TX:  February  1, 1995. 
NAFTA-TAA-00928:  United 

Technologies  Automotive  Wiring 
Systems  Div.,  Plymouth,  IN:  March 
22.  1995. 

NAFTA-TAA-00880;  Weyerhauser  Co.. 
Green  Mountain  Longview  Lumber 
Unit,  Longview,  W A:  March  1,  1995. 
NAFTA-TAA-O0956:  Lindal  Cedar 
Homes.  Inc..  Kent.  WA:  March  5, 
1995. 

NAFTA-TAA-00882;  EIco  Corp., 
Huntingdon,  PA:  March  4,  1995. 
NAFTA-TAA-00897;  Stapleton 

Garment  Go..  (Knight  Industries), 
Stapleton,  GA:  March  11, 1995. 
NAFTA-TAA-00903;  United 

Technologies  Automotive,  Input 
Controls  Div.,  St.  Matthews,  SC: 
March  14.  1995. 

NAFTA-TAA-00908;  UGG  Holdings. 
Inc.,  Original  American  UHGS  Co.. 
Portland,  OR:  February  27,  1995. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April  1996. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
E)C  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write  ^ 
to  the  above  address. 

Dated:  April  26, 1996. 

Russell  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12295  Filed  5-15-96;  8:45  ami 
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[TA-W-31, 500  &  500B] 

Andover  Togs,  Incorporated,  South 
Boston,  Virginia  and  New  York,  New 
York;  Annended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C,  2273)  the 
IDepartment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  18, 1995,  applicable  to  all 
workers  of  Andover  Togs,  Incorporated 
located  in  South  Boston,  Virginia.  The 
notice  was  published  in  the  Federal 
Register  on  November  9, 1995  (60  FR 
56619). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms’  New  York 
City  location.  The  workers  provide 
administrative  and  support  services  for 
the  Andover  Togs  chilchen’s  apparel 
production  facilities. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  apparel. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Andover  Togs,  Incorporated, 
New  York,  New  York. 

The  amended  notice  applicable  to 
TA-W-31, 500  is  hereby  issued  as 
follows: 

All  workers  of  Andover  Togs,  Incorporated, 
South  Boston,  Virginia  (TA-W-31,500),  and 
New  York,  New  York  (TA-W-31,500B) 
engaged  in  employment  related  to  the 
production  of  children’s  apparel  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  15, 1994 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  1st  day  of 
May  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12294  Filed  5-15-96;  8:45  am) 
BILUNU  CODE  4510-3(MM 


rrA^W-31,8441 

f 

The  Erti  Company,  Dyersville,  Iowa, 
Including  Leased  Workers  of  Employee 
Dynamics  Inc.,  Dubuque,  Iowa; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 


Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  26, 1996,  applicable  to  all 
workers  at  The  Ertl  Company  located  in 
Dyersville,  Iowa.  The  notice  was 
published  in  the  Federal  Register  on 
March  19, 1996  (61  FR  11224). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Based  on 
new  findings,  the  Department  is 
amending  ^e  certification  to  include 
leased  workers  firom  Employee 
Dynamics  Inc.,  Dubuque,  Iowa  engaged 
in  the  production  of  toy  products  for  the 
subject  firm. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
The  Ertl  Company  adversely  affected  by 
imports. 

The  amended  notice  applicable  to 
TA-W-31, 844  is  hereby  issued  as 
follows: 

All  workers  of  the  Ertl  Company, 
Dyersville,  Iowa,  and  workers  of  Employee 
Dynamics  Inc.,  Dubuque,  Iowa,  engaged  in 
the  pioduction  of  toy  products  for  The  Ertl 
Company,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  12, 1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington^  D.C.  this  1st  day  of 
May  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12293  Filed  5-15-96;  8:45  am) 
BILUNQ  CODE  4S10-30-M 


[TA-W-29,743  &  743G] 

IBM  Corporation,  Enterprise  Systems, 
Large  S^le  Computing  Systems 
Division  and  its  Successors, 
Poughkeepsie,  New  York  and 
Integrated  Systems  Solutions 
Corporation  (ISSC),  Division  #07 
(Formerly  Division  #26),  Wappingers 
Falls,  New  York;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

On  March  23, 1995,  the  Department  of 
Labor  issued  a  Notice  of  Revised 
Determination  on  Reconsideration, 
applicable  to  all  workers  at  IBM 
Corporation,  Poughkeepsie,  New  York. 
The  notice  was  published  in  the  Federal 
Register  on  April  5, 1995  (60  FR  17371). 
The  certification  was  subsequently 
amended  to  include  other  locations  and 
divisions  of  the  subject  firm.  The 
amended  notices  were  published  in  the  ' 
Federal  Register  on  June  29, 1995  (60 
FR  33850),  and  December  15, 1995  (60 
FR  64454). 


At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  workers  of  the 
Wappingers  Falls,  New  York  location  of 
Integrated  Systems  Solutions 
Corporation  (ISSC),  Division  #07 
(formerly  Division  #26),  provided 
support  services  to  IBM  Corporation, 
Enterprise  Systems,  Large  Scale 
Computing  Systems  Division.  ISSC  is  a 
separate  corporate  entity  wholly  owned 
by  IBM. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  are  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is  again 
amending  the  certification  to  include 
the  workers  of  ISSC,  Division  #07 
(formerly  Division  #26),  who  provided 
support  services  to  IBM. 

The  amended  notice  applicable  to 
TA-W-29,743  is  hereby  issued  as 
follows: 

All  workers  of  Enterprise  Systems,  Large 
Scale  Ck>mputing  Systems  Division,  and  its 
successors,  of  IBM  Corporation  located  in 
Poughkeepsie,  New  York  (TA-W-29,743), 
and  workers  of  Integrated  Systems  Solutions 
Corporation  (ISSC),  Division  #07  (formerly 
Division  #26),  Wappingers  Falls,  New  York 
providing  support  services  to  IBM 
Corporation,  the  Enterprise  Systems,  Large 
Scale  Computing  Systems  Division,  and  its 
successors  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  23, 1993,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  29th  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12286  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4510-30-M 


[TA-W-31,  798] 

Miller  Brewing  Company,  Milwaukee 
Brewery,  Milwaukee,  Wisconsin; 

Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  March  28, 1996,  the 
petitioners.  Brewery  Workers  Local  9, 
UAW  (Amalgamated)  AFL-CIO, 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  denial  notice  was  signed  on 
Februaiy'  27, 1996,  and  published  in  the 
Federal  Register  on  March  19, 1996  (61 
FR  11224). 
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The  petitioner  presents  evidence  that 
the  Department’s  analysis  of  U.S. 
imports  of  heer  was  incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  29th  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12287  Filed  5-15-96;  8:45  ami 
BIUJNG  CODE  4510-30-M 


n‘A-W-31,799] 

Pabst  Brewing  Company,  Milwaukee, 
Wisconsin;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  March  28, 1996,  the 
petitioners.  Brewery  Workers  Local  9, 
UAW  (Amalgamat^)  AFL-CIO, 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  denial  notice  was  signed  on 
February  27, 1996,  and  published  in  the 


Federal  Register  on  March  19, 1996  (61 
FR  11224). 

The  Union  presents  evidence  that  the 
Department’s  analysis  of  U.S.  imports  of 
beer  was  incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  29th  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Pro^m  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12288  Filed  5-15-96;  8:45  ami 
BILUNQ  CODE  4610-3CMM 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act’’)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  B, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  28, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  28, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspiection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  D.C  20210. 

Signed  at  Washington,  D.C  this  22nd  day 
,  of  April,  1996. 

Russell  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


Appendix— Petitions  Instituted  on  04122196 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

32,238 

Vishau-Sprague,  Inc  (Wkrs)  . 

Sanford,  ME . 

04/03/96 

Capacitors. 

32,239 

American  Apparel,  Inc  (Wkrs)  ... 

Knoxville,  TN . 

04/05/96 

Various  Styles  of  T-Shirts. 

32,240 

Connie  Rose  Mtg  (UNITE)  . 

Philadelphia,  PA  . 

04/08/96 

Bathing  Suits. 

32,241 

HIP  Industries  (UNITE) . 

Hatboro,  PA  . 

04/08/96 

Children’s  Clothing. 

32,242 

Je«  Richards,  Inc  (UNITE)  . 

Philadelphia.  PA  . ; . 

04/04/% 

Children’s  Clothes. 

32,243 

Pepe  International,  Inc  (Wkrs)  ... 

Houston,  TX . 

03/25/% 

Package  Various  Turn-Key. 

32,244 

Style  Sportswear  (UNITE)  . 

Paterson,  NJ . 

04/04/% 

Ladies’  Coats. 

32,245 

Super  Craft  (UNITE) . 

Garfield.  NJ . 

04/11/% 

Ladies’  Coats. 

32,246 

P.A.M.  Coat.  Inc  (UNITE) . 

West  New  York,  NJ  . 

04/11/% 

Ladies  Coats. 

32,247 

Miss  Quality  (UNITE) . 

Philadelphia,  PA  . 

04/09/% 

Children’s  Clothing. 

32,248 

Capiteil  Management  (Wkrs) . 

Tulsa,  OK . 

03/13/% 

Oil  arKf  Gas. 

32,249 

J  &  W  Garment  Factory  (Comp) 

Scotts  Hill,  TN . 

04/03/% 

Pants,  Shorts. 

32,250 

R  &  N  (UNITE) . 

Hatboro,  PA . 

04/12/% 

Children’s  Clothing. 

32.251 

32.252 

Trout  Creek  Lumber  (Wkrs) . 

Trout  Creek,  MT  , . 

03/26/% 

Softwood  Lumber. 

Penn  Virginia  Oil  &  Gas  (\Mas) 

Kingsport,  TN . 

04/09/% 

Oil  &  Gas. 

32,253 

Pioneer  Mfg.,  Inc  (Comp)  . 

Salisbury,  NC . 

04/09/% 

Boy’s  Dress  Clothing,  Suit  Coats  &  Pants. 

32,254 

CHF  Industries  (UNITE)  . 

New  Be^ord,  MA  . 

03/18/% 

Curtains  &  Draperies. 

32.255 

32.256 

HkSrory,  NC . 

03/20/% 

Residential  Electrical  Transformers. 

Colgate  Palmolive  (ICWU) . 

Jefferson,  IN  . . 

04/04/% 

Dishwashing  Detergents. 

32.257 

32.258 

Florence,  Al  . 

03/15/% 

T-Shirt  Screenprinting. 

Repair  Consumer  Electronics. 

National  Refurbishing  Cnt 
(Wkrs). 

Card  Stream,  IL  . 

04/03/% 

32,259 

Ronnie  Mfg  Co.,  Inc  (Wkrs) . 

New  Bedford,  MA  . 

04/08/% 

Ladies’  Sportswear. 

32,260 

Buster  Brown  Apparel  (Comp) 

Chattanooga,  TN  . 

-04/15/% 

Children’s  Apparel. 

32,261 

United  Technologies  Auto 
(Wkrs). 

Plymouth,  IN  . 

04/09/% 

Wire  Harnesses. 

32,262 

Zena  Enterprises  (Wkrs) . 

New  York,  NY . . . 

04/09/% 

Jeans,  Pants,  Dresses,  Jackets,  Skirts. 
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Appendix— Petitions  Instituted  on  04/22/96— Continued 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

32,263 

CTS  Corp  (Wkrs)  . 

Brownsville,  TX . 

04/03/96 

Speakers,  Variable  Resistors  &  Switches. 

32,264 

United  Technologies  (Comp) . 

Morganfield,  KY  . 

02/21/96 

Auto  Interior  Plastic  Consoles. 

IFR  Doc.  96-12296  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4S10-30-M 


rrA^-31,627  and  627A] 

Willits  Footwear  Worldwide,  Newville 
Division,  Newville,  Pennsylvania  and 
Halifax,  Pennsylvania;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  18, 1996,  applicable  to  all 
workers  of  Willits  Footwear  Worldwide, 
Newville  Division,  Newville, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  February  6, 
1996  (61  FR  4486). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  subject  firms,  Halifax, 
Pennsylvania  location.  The  workers  are 
engag^  in  the  production  of  shoes  and 
provide  administrative  and  support 
services  for  Willits  Footwear  Worldwide 
manufacturing  facilities. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  shoes. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Willits  Footwear  Worldwide, 
Halifax,  Pennsylvania. 

The  amended  notice  applicable  to 
TA-W-31,627  is  hereby  issued  as 
follows: 

All  workers  of  Willits  Footwear 
Worldwide,  Newville  Division,  Newville, 
Pennsylvania  (TA-W-31,627),  and  Halifax, 
Pennsylvania  (TA-W-31,627A)  engaged  in 
employment  related  to  the  production  of 
shoes  who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  1, 1994  are  eligible  to  apply  for 
adjustment  assistance  imder  Section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  2nd  day  of 
May  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12292  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4S10-a0-M 


[TA-W-32,025] 

Winona  Knitting  Mills,  Inc.,  Berwick 
Knitwear  (Formerly  Komar  &  Sons 
Berwick  Knitwear)  Berwick, 
Pennsylvania;  Notice  of  Affirmation 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  April  16, 1996,  the 
company  official  requested 
administrative  reconsideration  of  the 
Departrtient  of  Labor’s  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  of 
the  subject  firm.  The  denial  notice  was 
'signed  on  April  9, 1996  and  will  soon 
be  published  in  the  Federal  Register. 

The  company  official  presents 
evidence  that  the  Department’s  survey 
of  the  subject  firm’s  customers  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore  granted. 

Signed  at  Washington,  DC,  this  27th  day  of 
April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12289  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4S10-30-M 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Alternative  Schools  Random 
Assignment  Evaluation 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  of  the 
information  collection  of  the  Alternative 
Schools  Random  Assignment 
Evaluation.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  employee 
listed  below  in  the  contact  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  15, 1996. 
Written  comments  should: 

— ^Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— ^Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  use; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— ^Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

ADDRESSES:  David  Lah,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-5637, 
Washington,  DC  20210,  202-219-5782. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Alternative  Schools  Random 
Assignment  Evaluation  is  an  attempt  on 
the  part  of  the  Department  of  Labor  to 
find  new  ways  of  serving  highly  at-risk 
youth.  In  this  demonstration,  funds 
were  provided  to  seven  cities  to 
replicate  High  School  Redirection — a 
highly  successful  alternative  school 
operating  in  Brooklyn,  New  York. 

Spools  created  under  this 
demonstration  are  operated  and  staged 
by  local  districts,  but  provide  more 
personal  attention  and  more 
remediation  than  typical  public  high 
schools.  Under  this  evaluation,  students 
applying  to  these  schools  were 
randomly  assigned  to  attend  or  not 
attend  the  schools.  The  students  are 
then  to  be  followed  up  to  determine 
whether  the  schools  i^uced  dropout 
rates,  increased  rates  of  college 
enrollment,  and  decreased  teen 
parenthood  rates. 

n.  Current  Actions 

The  Department  of  Labor  is  requesting 
a  revision  of  the  collection  of 
information  imder  the  alternative 
schools  demonstration.  Five  of  the 
initial  seven  schools  continue  to  exist  in 
a  form  similar  to  High  School 
Redirection.  Random  assignment  has 
been  completed  in  three  of  these 
schools,  and  follow-up  surveys  have 
been  conducted  in  two  of  these  three 
schools  under  OMB  approval  of  this 
data  collection.  The  £)epartment  is  now 
seeking  approval  to  conduct  follow-up 
surveys  in  the  third  school  in  which 
random  assignment  has  taken  place. 

This  is  the  Clark  Academy  in 
Cincinnati,  Ohio. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Alternative  Schools  Random 
Assignment  Evaluation. 

OMB  Number:  1205-0331. 

Affected  Public:  Individuals  and 
households. 

Total  Respondents:  800. 

Frequency:  One  follow-up  survey  and 
collection  of  school  records  at  the 
Cinciimati  school. 

Total  Responses:  1,600. 

Average  Time  Per  Response:  One-half 
hour  for  the  follow-up  survey,  and  one- 
half  hour  in  collecting  school  records. 

Estimated  Total  Burden  Hours:  800. 

Estimated  Total  Burden  Cost: 
$240,000. 

Conunents  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  May  10, 1996. 

Robert  J.  Litman, 

Deputy  Administrator.  Office  of  Policy  and 
Research. 

(FR  Doc.  96-12284  Filed  5-15-96;  8:45  am) 
MLUNQ  CODE  4510-3fr-M 


DEPARTMENT  OF  LABOR 

EmployfiMnt  and  Training 
Adminiatration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocationai  and  Aduit 
Education 

Schoohto-Work  Opportunities  Act; 
indian  Program  Grants;  Appiication 
Procedures 

AGENCIES:  Employment  and  Training 
Administration,  Labor.  Office  of 
Vocationai  and  Adult  Education, 
Education. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  Indian  Program 
Grant  Applications  (SGA). 

SUMMARY:  This  Notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  This  notice 
aimounces  a  competition  for  Indian 
Program  Grants  to  enable  local 
partnerships  to  begin  development  or 
implementation  of  School-to-Work 
Opportunities  initiatives  that  serve 
Indian  youth  and  involve  schools 
funded  by  the  Bureau  of  Indian  Affairs 
(BIA).  The  School-to-Work 
Opportunities  initiatives  funded  under 
this  competition  will  offer  Indian  youth 
access  to  School-to-Work  Opportunities 
programs  that  will  prepare  ffiem  for  first 
jobs  in  high-skill,  high- wage  careers  and 
further  postsecondary  education  and 
training. 

OATES:  Applications  for  grant  awards 
will  be  accepted  commencing  May  16, 
1996.  The  closing  date  for  receipt  of 
applications  is  July  15, 1996,  at  2  p.m. 
(Eastern  Time)  at  ffie  address  below. 
Telefacsimile  (FAX)  applications  Will 
Not  be  Honored. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Laura 
Cesario,  Reference:  SGA/DAA  96-007, 
200  Constitution  Avenue  NW.,  Room  S- 
4203,  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Cesario,  Division  of  Acquisition 
and  Assistance,  telephone:  (202)  219- 
7300  (this  is  not  a  toll-free  number). 


Part  I:  Supplementary  Information 

Section  A.  Purpose 

The  Departments  of  Education  and 
Labor  are  reserving  funds  appropriated 
for  FY95  under  the  School-to-Woik 
Opportunities  Act  (the  Act)  (Public  Law 
103-239)  for  a  competition  for  Indian 
Program  Grants  authorized  under  Title 
n.  Subtitle  C  of  the  Act.  Grants  under 
this  competition  will  he  awarded  to 
local  partnerships  that  serve  Indian 
youth  and  involve  Bureau  of  Indian 
Affairs  (BIA)  funded  schools.  Successful 
partnerships  under  this  competition 
must  demonstrate  the  capacity  to  either 
develop  or  implement  local  Sdiool-to- 
Work  Opportunities  initiatives  serving 
Indian  youth.  Approximately  $650,000 
is  available  for  awards  under  this  notice. 
The  Departments  expect  to  award 
approximately  7  development  grants  of 
about  $30,000  each  and  up  to  5 
implementation  grants  ranging  in 
amounts  between  $75,000  and  $100,000 
each  imder  this  notice. 

Local  Partnerships  may  apply  for 
either  a  development  grant,  an 
implementation  grant,  or  both.  The 
competitions  have  been  structured  to 
allow  those  partnerships  that  have  been 
engaged  in  planning  and  development 
activities,  including  those  funded  under 
last  year’s  solicitation,  to  apply  for  an 
implementation  grant  without 
jeopardizing  their  opportunities  for 
receiving  a  development  grant. 

However,  local  partnerships  who  intend 
to  be  considered  for  either  a 
development  or  implementation  grant 
competition  must  submit  separate 
applications  for  each  competition.  The 
amoimt  of  any  award  will  be  based  on 
a  number  of  factors,  including  the 
scope,  quality,  and  comprehensiveness 
of  the  proposed  initiative  and  the  size 
of  the  population  to  be  served. 

The  Departments  intend  to  conduct 
future  competitions  for  Indian  Program 
Grants,  on  an  annual  basis,  under  the 
School-to-Work  Opportunities  Act  of 
1994.  A  local  partnership  may  receive 
only  one  (1)  development  or 
implementation  grant  under  this  notice, 
with  grant  renewals  for  up  to  five  years 
(award  plus  four  option  years)  to  be 
awarded  based  on  availability  of  funds 
and  the  demonstrated  progress  of  the 
grantee. 

Section  B.  Application  Process 
1.  Eligible  Applicants 

The  definitions  for  “Local 
Partnership’’  and  “Bureau-funded 
School’’  are  included  in  this  solicitation 
due  to  their  critical  nature  and  their 
overall  application  in  the  eligibility 
determination.  All  other  terms  de^ed 


24820 


Federal  Register  /  VoL  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


in  the  Act  are  hereby  incorporated  and 
applied  to  this  solicitation. 

(A)  Local  Partnership  Definition 

An  entity  that  meets  the  definition  of 
“local  partnership,”  as  defined  below, 
proposes  to  serve  Indian  youth,  and 
involves  Bureau-funded  schools,  is 
eligible  to  apply  for  an  Indian  Program 
Grant  for  eiUier  development  or 
implementation  of  School-to-Work 
Opportimities  initiatives. 

Local  Partnership  is  defined  in  the 
Act  to  mean  an  entity  responsible  for 
School-to-Work  Opportunities  programs 
funded  under  this  competition  and 
that — 

(a)  Consists  of  tribal  organizations 
responsible  for  economic  development, 
employment,  job  training,  and 
education  (such  as  tribal  business 
councils,  local  chapters  of  tribal 
business  councils,  tribal  departments  of 
education),  employers  (including  tribal 
businesses  or  s^ool-based  enterprises 
where  applicable),  representatives  of 
Bureau-funded  schools  and  local 
postsecondary  educational  institutions 
(including  representatives  of  area 
vocational  education  schools  and  tribal 
colleges  where  applicable),  local 
educators  (such  as  teachers,  coimselors, 
or  administrators),  representatives  of 
labor  organizations  or  nonmanagerial 
employee  representatives,  students  and 
parents;  and 

(b)  May  include  other  entities,  such 

3S — 

(1)  Employer  organizations; 

(2)  Community-based  organizations; 

(3)  National  trade  associations 
working  at  the  local  level; 

(4)  Industrial  extension  centers; 

(5)  Rehabilitation  agencies  and 
organizations; 

(6)  Registered  apprenticeship 
agencies; 

(7)  Local  vocational  education 
entities; 

(8)  Proprietary  institutions  of  higher 
education  (as  defined  in  section  481(b) 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C.  1088(b))  that  meet  the  eligibility 
and  certification  requirements  under 
Title  rv  of  such  Act  (20  U.S.C.  1070  et 
seq.); 

(9)  Local  government  agencies; 

(10)  Parent  organizations; 

(11)  Teacher  organizations; 

(12)  Vocational  student  organizations; 

(13)  Private  industry  councils 
established  under  sections  402  of  the 
Job  Training  Partnership  Act  (29  U.S.C. 
1512); 

(B)  hivolvement  of  Bureau  of  Indian 
Affairs’  (BIA)  Funded  Schools 

In  addition  to  meeting  the  definition 
of  a  “local  partnership”,  applicants 


seeking  funding  under  this  notice  must 
demonstrate  that  any  funds  awarded 
under  this  competition  will  be  used  to 
develop  and  implement  initiatives 
serving  Indian  youth,  and  involving 
schools  funded  by  the  Bureau  of  Indian 
Affairs. 

•  Partnerships  may  demonstrate 
service  to  Indian  youth  and  involvement 
by  Bureau-funded  schools  by 
demonstrating  that  their  proposed 
School-to-Work  initiatives  will  provide 
direct  services  to  students  enrolled  in 
Bureau-funded  schools. 

Bureau-funded  school  as  defined  in 
Section  1139(3)  of  the  “Education 
Amendments  of  1978”  means; 

(a)  A  Bureau  school — a  Bureau  of 
Indian  Affairs-operated  elementary  or 
secondary  day  or  boarding  school  or  a 
BIA-operated  dormitory  for  students 
attending  a  school  other  than  a  Bureau 
school. 

(b)  A  contract  school — an  elementary 
or  secondary  school  or  a  dormitory  that 
receives  financial  assistance  for  its 
operation  under  a  contract  or  agreement 
with  the  BIA  under  Section  102, 103(a), 
or  208  of  the  Indian  Self-Determination 
and  Education  Assistance  Act. 

(c)  A  school  for  which  assistance  is 
provided  under  the  Tribally  Controlled 
Schools  Act  of  1988. 

•  However,  the  Departments 
recognize  that  there  are  several 
geographic  areas  throughout  the  coxmtry 
which  contain  high  concentrations  of 
Indian  youth  that  are  not  served  by  the 
school  systems  supported  by  the  Bureau 
of  Indian  Affairs.  Partnerships  that 
include  non-Bureau-funded  schools 
serving  Indian  youth  may  be  eligible  to 
apply  for  funding  under  certain 
circumstances.  For  example, 
involvement  by  a  Bureau-funded  school 
in  a  partnership  may  consist  of  a  single 
Bureau-funded  school  being  included 
within  a  partnership  while  other  non- 
Bureau-funded  schools  serving  Indian 
youth  participate  in  those  partnerships 
as  well.  Therefore,  a  partnership  may  be 
eligible  to  apply  for  ftinding  even  where 
included  in  the  partnership  are  one  or 
more  non-Bureau-funded  schools  and 
the  involvement  of  Bureau-funded 
schools  consists  of  a  collaborative, 
consultative,  or  close  advisory 
relationship.  In  such  a  case,  services  are 
not  necessarily  provided  directly  to  the 
Bureau-funded  school’s  students,  but 
there  remains  a  measurable  benefit  to 
both  the  partnership  and  the  Bureau- 
funded  s^ool  or  schools.  Thus,  a 
partnership  meeting  all  other  eligibility 
requirements,  including  that  of  serving 
Indian  youth,  but  located  in  a 
geographical  area  or  State  in  which 
there  are  few,  if  any.  Bureau-funded 


schools,  may  nonetheless  be  eligible  for 
funding  under  this  solicitation. 

Applicants  must  provide  convincing 
evidence  that  strategies  devised  and 
initiatives  mounted  will,  in  fact,  meet 
the  intent  of  establishing  the 
collaborative,  consultative  or  close 
advisory  relationship  which  results  in 
measurable  benefits  to  the  Bureau- 
funded  school  as  stipulated  by  the 
Departments.  Applicants  establishing 
collaborative,  consultative  or  advisory 
relationships  with  Bureau-funded 
school(s)  within  their  partnerships  are 
advised  to  develop  mutually  beneficial 
initiatives,  activities  and  endeavors 
which  are  consistent  with  the 
parameters  discussed  in  Title  II  of  the 
Act  and  further  illustrated  in  Part  II, 
Section  C  of  this  solicitation. 

In  accordance  with  section  221  of  the 
Act,  only  those  applicants  that  provide 
sufficient  information  determining  their 
eligibility  against  the  criteria  as  stated 
above  will  be  considered  for  funding 
under  this  solicitation.  The  Departments 
intend  to  pre-screen  all  applications 
against  the  aforementioned  eligibility 
criteria  prior  to  the  panelists’  review 
and  will  not  consider  any  applications 
that  do  not  contain  the  required 
assurances  and  determining 
information.  Applicants  will  not  have 
the  opportunity  to  submit  additional  or 
revised  information  should  a 
determination  be  made  that  the 
partnership  does  not  meet  the  eligibility 
criteria. 

2.  Submission  of  Application 

Applicants  must  submit  an  original 
and  three  (3)  copies  of  the  application. 
The  application  shall  consist  of  five 
distinct  parts:  detachable  description 
addressing  the  eligibility  criteria, 
budget,  abstract,  program  neirrative  and 
appendices.  To  ensure  a  comprehensive 
and  expedient  review,  applicants  must 
submit  an  application  formatted  as  seen 
below: 

Table  of  Contents 

/.  Eligibility  Requirements 

Part  I  must  contain  detailed  information  as 
described  in  Part  I,  Section  B(l)  of  this  notice 
and,  for  prescreening  purposes,  should  be 
separate  and  easily  detachable  from  the 
remainder  of  the  application. 

//.  Budget 

Part  II  shall  contain  the  Standard  Form 
(SF)  424,  “Application  for  Federal 
Assistance,”  (Appendix  A)  and  SF  424A, 
“Budget”  (Appendix  B).  All  copies  of  the  424 
Form  must  have  original  signatures  of  the 
designated  fiscal  agent  and  must  indicate  in 
item  11  whether  the  application  is  to  be 
considered  for  development  or 
implementation  funding.  In  addition,  the 
budget  shall  include — on  a  separate  page(s] — 
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a  detailed  cost  break-out  of  each  line  item  on 
Budget  Form  424A.  Further,  the  Departments 
recommend  that  applicants  break  out  line 
item  costs  illustrating  those  items  charged 
under  the  administrative  costs  cap  discussed 
in  Part  III  of  this  notice. 

III.  Abstract 

Part  III  shall  consist  of  a  one  page  abstract 
summarizing  the  essential  components  and 
key  features  of  the  partnership’s  plan. 

rv.  Program  Narrative 

Part  IV  shall  contain  the  program  narrative 
that  demonstrates  the  applicant’s  plan  and 
capabilities  in  accordance  with  the 
evaluation  criteria  contained  in  this  notice. 
Applicants  must  describe  their  plan  in  light 
of  each  of  the  Evaluation  Criteria  in  Part  III, 
Section  B  of  this  notice.  No  cost  data  or 
reference  to  price  shall  be  included  in  this 
part  of  the  application.  Applicants  must  limit 
the  program  narrative  section  to  no  more 
than  40  double-spaced  pages,  on  one  side 
only. 

V.  Appendices 

All  applicable  appendices  including  letters 
of  support,  resumes  and  organizational  charts 
should  be  included  in  this  section.  The 
safeguard  assurance,  as  required  imder  Part 
II,  Section  D,  “Safeguards”,  of  this  notice,  ' 
should  be  included  in  ail  applications  as 
Appendix  A.  The  Departments  recoirunend 
that  all  appendix  entries  be  cross-referenced 
back  to  applicable  sections  in  the  program 
narrative. 

3.  Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  he  considered,  unless  it  is 
received  before  awards  are  made  and 
it— 

(a)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or 

(b)  Was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service  to 
addressee  not  later  than  5:00  P.M.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
applications.  The  term  “working  days” 
excludes  weekends  and  Federal 
holidays. 

The  term  “post  marked”  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 


4.  Hand-Dehvered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  2:00  p.m..  Eastern 
Time,  on  the  closing  date.  Telegraphed 
and/or  Faxed  Applications  Will  Not  be 
Honored.  Failure  to  adhere  to  the  above 
instructions  will  he  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hemd-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

5.  Period  of  Performance 

The  period  of  performance  will  be 
twelve  (12)  months  from  the  date  of 
award  by  the  Department  of  Labor. 

Since  all  awards  must  be  made  by 
September  30, 1996  under  this 
competition,  the  Departments 
recommend  that  all  applicants  use 
September  1, 1996 — ^August  31, 1996  as 
both  budgetary  and  project  award 
periods. 

6.  Option  To  Extend 

These  Indian  Program  Grants  may  be 
extended  for  up  to  foiu*  additional  years 
at  the  discretion  of  the  Federal 
Government,  based  upon  the  availability 
of  funds  and  the  demonstrated  progress 
of  the  grantee  under  this  School-to- 
Work  Opportimities  initiative.  While 
the  Departments  encourage  grantees 
funded  for  developmental  initiatives 
during  last  year’s  competition  to  apply 
for  Implementation  funding,  it  remains 
the  Departments’  desire  to  continue  the 
developmental  investment  until  a 
partnership  is  ready  to  successfully 
compete  and  receive  Implementation 
funding  under  this  initiative. 

Consistent  with  the  School-to-Work 
Opportunities  .\ct,  the  Departments 
expect  that  over  time.  Federal  funds, 
added  to  this  grant,  will  decrease.  Funds 
awarded  imder  this  notice  are 
considered  “venture  capital”  for  the 
establishment  of  School-to-Woiic 
Opportunities  systems  serving  Indian 
youth.  Likewise,  local  partnerships  will 
eventually  assume  responsibility  for 
maintaining  School-to-Work 
Opportunities  systems  with  other 
Federal,  State  and  local  resources. 

7.  Reporting  Requirements/Deliverables 

If  awarded  a  grant,  the  local 
partnership  will  be  required  to  provide 
the  following: 

1.  Quarterly  and  Final  Reports 

•  Quarterly  financial  reports  as 
required  by  the  grant  award  documents; 


•  Quarterly  narrative  reports  on 
progress  made  and  problems 
encountered  in  implementing  the 
proposed  plan  and  that  indicate,  where 
relevant,  the  corrective  action(s) 
proposed  to  address  developmental  or 
implementation  problems;  and 

•  Annual  reports  at  year-end  on  the 
activities  and  accomplishments  of  the 
local  partnership’s  Sidiool-to-Work 
Opportunities  initiative. 

2.  Deliverables 

•  At  a  minimum,  preparing  an 
assessment  of  accomplishments  and 
results  at  each  program  year-end 
suitable  for  dissemination  to  other 
Indian  communities  and  partnerships. 

•  Acting  as  a  host  to  outside  visitors 
from  other  Indian  communities  or  local 
partnerships  interested  in  developing 
and  implementing  School-to-Work 
Opportunities  initiatives  in  settings 
with  similar  characteristics. 

Part  n.  Program  Description 

Section  A.  Background 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to 
help  its  yoifth  acquire  the  knowledge, 
skills,  abiUties,  and  information  about 
the  labor  market  necessary  to  make  an 
elective  transition  fi'om  school  to 
career-oriented  work.  Three-fourths  of 
America’s  high  school  students  do  not 
attain  four-year  college  degrees.  Many  of 
them  do  not  possess  the  basic  academic 
and  occupational  skills  necessary  for 
entry  into  high-skill,  high-wage  careers 
in  the  changing  workplace  or  to  pursue 
further  education.  The  School-to-Work 
Opportimities  Act  of  1994  created  a 
national  framework  for  high-quality, 
statewide  school-to-work  transition 
systems  that  enable  young  Americans  to 
identify  and  navigate  paths  to 
productive  and  progressively  more 
rewarding  roles  in  the  workplace. 

Partnerships  serving  Indian  youth 
face  particular  challenges  in 
implementing  School-to-Work 
Opportunities  initiatives: 

1.  High  unemployment  and  relatively 
few  high-skill,  high-wage  employment 
opportunities  often  characterize  the 
areas  to  be  served,  making  it  more 
difficult  to  secure  employer 
participation,  work-based  learning 
opportunities,  and  career-track  jobs  for 
Indian  youth  who  complete  a  School-to- 
Work  Opportunities  program.  Therefore, 
creative  strategies  must  be  developed  to 
make  full  use  of  the  capacity  of  local 
institutions  to  include  a  variety  of 
alternative  work-based  learning 
environments  (ie.  tribal  businesses, 
school-based  enterprises  and 
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entrepreneurial  training)  and  to  support 
intensive  efforts  to  enhance  diverse 
employer  involvement.  Partnerships 
should  strive  to  engage  employers  by 
offering  them  a  range  of  opportunities 
for  participating  in  the  design  and 
implementation  of  School-to-Work 
Opportunities  systems,  including 
membership  on  councils  and 
partnerships;  assistance  in  setting 
standards,  designing  curriculiun  and 
determining  outcomes;  providing 
worksite  experience  for  teachers; 
helping  to  recruit  other  employers;  and 
providing  worksite  experience  for 
students,  such  as  mentoring,  job 
shadowing,  impaid  work  experiences, 
supported  work  experiences,  and  paid 
work  experiences. 

2.  Hign  dropout  rates,  unequal  access 
to  quality  educational  experiences  and 
the  lack  of  relevant  information 
regarding  career  options  often  plague 
such  high  challenge,  remote  service 
areas.  School-to-Work  Opportunities 
initiatives  cem  offer  alternative  learning 
environments,  creative  approaches  to 
academic  and  technical  subjects  and 
relevant  and  engaging  school-based  and 
work-based  activities  that  can  encourage 
Indian  youth  to  remain  in  school  until 
completion.  To  achieve  such  objectives, 
School-to-Work  systems  need  to  engage 
youth  as  early  as  possible.  Career 
awareness  and  exploration  activities 
allow  Indian  youth  exposure  to  a  range 
of  high-skill,  high-wage  careers,  the 
level  of  skills  and  abilities  necessary  in 
such  occupations,  and  insight  into  the 
relevance  of  classroom  education  and 
the  overall  value  of  learning.  Further, 
professional  development  and 
stakeholder  education  remains  a  critical 
piece  towards  the  building  of  School-to- 
Work  systems.  In  service  training 
programs  and  outreach  initiatives  are 
essential  towards  developing  relevant 
and  engaging  ciirriculum,  teaching 
methodologies  and  assessments  which 
let  students  make  the  critical 
connections  between  the  classroom 
environment  and  the  world  of  work. 

3.  Economic  and  geographic  factors 
may  create  uneven  educational  and 
emplo)mient  opporhmities  among 
Indian  youth,  thus  requiring  that  careful 
consideration  be  given  to  enhancing 
both  the  access  and  availability  of 
opportunities.  Therefore,  partnerships 
are  encouraged  to  link  School-to-Work 
initiatives  with  existing  educational 
reform  strategies,  workforce 
development  initiatives  and  economic 
development  plans.  By  doing  so, 
partnerships  will  initiate  School-to- 
Work  systems  capable  of  equipping 
tribal  youth  with  the  skills  and  abilities 
to  take  high-skill,  high-wage  positions 
within  tribal  government,  targeted  tribal 


industries,  or  outside  of  the  tribe  in  the 
larger  labor  market.  Further, 
communities  with  highly  skilled,  highly 
trained  youth  will  aid  the  success  of 
tribal  economic  development  initiatives 
through  the  encouragement  of 
entrepreneurial  ventures  and  the 
recruitment  of  targeted  industries  and 
employers  interested  in  .developmental 
ventures  on  tribal  lands. 

Under  this  competition,  federal  funds 
will  be  used  as  “ventme  capital”  to 
establish  School-to-Work  Opportunities 
systems  serving  Indian  youUi.  Local 
partnerships  applying  for  development 
grants  should  be  ready  to  use  funds  to 
involve  Bureau-funded  schools  in 
establishing  cooperative  linkages  and 
planning  innovative  methods  of 
providing  School-to-Work  services  for 
Indian  youth.  Local  partnerships 
applying  for  implementation  grants 
should  be  ready  to  implement  School- 
to-Work  initiatives  involving  Biueau- 
funded  schools  by  building  on  and 
enriching  existing  promising  programs 
such  as  tech-prep  education,  career 
academies,  youth  apprenticeship, 
school-based  enterprises,  job  training 
and  previous  related  efforts  funded  by 
the  BIA.  However,  the  purpose  of 
funding  under  the  School-to-Work 
Opportunities  initiative  is  not  simply  to 
augment  existing  programs,  but  rather  to 
build  systems  that  provide 
opportunities  for  all  students  to  achieve 
the  benefits  and  outcomes  of  the  School- 
to-Work  Opportunities  initiative. 
Building  comprehensive  systems  will 
likely  involve  a  combination  of 
enhancing  existing  programs, 
establishing  linkages  among  them,  and 
developing  an  effective  ft-amework  that 
connects  both  existing  and  new 
programs  in  a  meaningful  way.  Through 
involvement  in  the  School-to-Work 
Indian  Program  Grants,  tribal 
organizations  are  expected  to  build  over 
time  the  kind  of  School-to-Work 
Opportunities  Systems  that  best  meet 
their  needs. 

Section  B.  Objectives 

The  School-to-Work  Opportunities 
initiative  provides  for  a  substantial 
degree  of  State  and  local  flexibility  and 
experimentation,  but  all  State  systems, 
individual  local  initiatives  and  Indian 
Program  initiatives  will  share  several 
common  features  and  basic  program 
components  as  required  by  Ae  School- 
to-Work  Opportxmities  Act  of  1994.  A 
School-to-Work  Opportunities  initiative 
under  this  competition  must  include  the 
following  common  features  and  basic 
program  components: 

1.  The  basis  of  the  School-to-Work 
Opportunities  system  is — 


(a)  The  integration  of  school-based 
learning  and  work-based  learning; 

(b)  The  integration  of  academic  and 
occupational  learning;  and 

(c)  The  establishment  of  effective 
linkages  between  secondary  and 
postsecondary  education. 

2.  School-to-Work  Opportunities 
programs  will — 

Provide  participating  students 
with  the  opportunity  to  complete  career 
mmors; 

(b)  Incorporate  the  program 
components  described  below  (school- 
based  learning,  work-based  learning, 
and  connecting  activities); 

(c)  Provide  participating  students,  to 
the  extent  practicable,  with  strong 
experience  in  and  imderstanding  of  all 
aspects  of  the  industry  the  students  are 
preparing  to  enter;  and 

(d)  Provide  all  students  with  equal 
access  to  the  full  range  of  such  program 
components  (including  both  school- 
based  and  work-based  learning 
components)  and  related  activities,  such 
as  recruitment,  enrollment,  and 
placement  activities,  except  that  nothing 
in  this  notice  shall  be  construed  to 
provide  any  individual  with  an 
entitlement  to  services. 

3.  School-to-Work  Opportunities 
initiatives  must  incorporate  three  basic 
program  components: 

(a)  School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 
at  the  earliest  possible  age,  but  not  later 
than  the  7th  grade)  in  order  to  help 
students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors, 
including  those  options  that  may  not  be 
traditional  for  their  gender,  race,  or 
ethnicity; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade; 

•  A  program  of  study  designed  to 
meet  the  same  academic  content 
standards  established  for  all  students, 
including,  where  applicable,  standards 
established  under  the  Goals  2000: 
Educate  America  Act,  and  to  meet  the 
requirements  necessary  to  prepare  a 
student  for  postsecondary  education 
and  the  requirements  necessary  to  earn 
a  skill  certificate; 

•  A  program  of  instruction  and 
curriculum  that  integrates  academic  and 
vocational  learning  (including  applied 
methodologies  and  team-teaching 
strategies),  and  incorporates  instruction, 
to  the  extent  practicable,  in  all  asp>ects 
of  an  industry,  appropriately  tied  to  the 
career  of  a  participant; 

•  Regularly  scheduled  evaluations 
involving  ongoing  consultation  and 
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problem  solving  with  students  and 
school  dropouts  to  identify  their 
academic  strengths  and  weaknesses, 
academic  progress,  workplace 
knowledge,  goals,  and  the  need  for 
additional  learning  opportunities  to 
master  core  academic  and  vocational 
skills;  and 

•  Procedures  to  facilitate  the  entry  of 
students  participating  in  a  School-to- 
Work  Opportunities  initiative  into 
additional  training  or  postsecondary 
education  programs,  as  well  as  to 
facilitate  the  transfer  of  the  students 
between  education  and  training 
programs. 

(b)  Work-based  learning,  that 
includes — 

(1)  Mandatory  activities — 

•  Work  experience; 

•  A  planned  program  of  job  training 
and  work  experiences  (including 
training  related  to  pre-employment  and 
employment  skills  to  be  mastered  at 
progressively  higher  levels)  that  are 
coordinated  with  learning  in  the  school- 
based  learning  component  described 
above  and  are  relevant  to  the  career 
majors  of  students  and  lead  to  the  award 
of  skill  certificates; 

•  Workplace  mentoring; 

•  Instruction  in  general  workplace 
competencies,  including  instruction  and 
activities  related  to  developing  positive 
work  attitudes,  and  employability  and 
participative  skills;  and 

•  Broad  instruction,  to  the  extent 
practicable,  in  all  aspects  of  the 
industry. 

(2)  Permissible  activities — Such 
component  may  include  such  activities 
as  paid  work  experience,  job  shadowing, 
school-sponsored  enterprises,  or  on-the- 
job  training. 

(c)  Connecting  Activities,  that 
include — 

•  Matching  students  with  the  work- 
based  learning  opportunities  of 
employers; 

•  Providing,  with  respect  to  each  . 
student,  a  school  site  mentor  to  act  as 
a  liaison  among  the  student  and  the 
employer,  school,  teacher,  school 
administrator,  and  parent  of  the  student, 
and,  if  appropriate,  other  commimity 
partners; 

•  Providing  technical  assistance  and 
services  to  employers,  including  small- 
and  medium-sized  businesses,  and  other 
parties  in — 

(A)  designing  school-based  learning 
components  as  described  above,  work- 
based  learning  components  as  described 
above,  and  counseling  and  case 
management  services;  and 

(B)  training  teachers,  workplace 
mentors,  school  site  mentors,  and 
counselors; 

•  Providing  assistance  to  schools  and 
employers  to  integrate  school-based  and 


work-based  learning  and  integrate 
academic  and  occupational  learning 
into  the  program; 

•  Encouraging  the  active  participation 
of  employers,  in  cooperation  with  local 
education  officials,  in  the 
implementation  of  local  activities 
described  in  this  Part  as  school-based 
learning,  work-based  learning,  or 
connecting  activities; 

(A)  Providing  assistance  to 
participants  who  have  completed  the 
program  in  finding  an  appropriate  job, 
continuing  their  education,  or  entering 
into  an  additional  training  program;  or 

(B)  Linking  the  participants  with 
other  community  services  that  may  be 
necessary  to  assrue  a  successful 
transition  from  school  to  work; 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcomes  of  participants  in  the  School- 
to-Work  Opportunities  initiative,  to  the 
extent  practicable  and  appropriate  for 
Indian  programs,  on  the  l»sis  of 
socioeconomic  status,  gender,  and 
disability,  and  on  the  tesis  of  whether 
the  participants  are  students  with 
limited-English  proficiency,  school 
dropouts,  disadvantaged  students,  or 
academically  talented  students;  and 

•  Linking  youth  development 
activities  under  the  School-to-Work 
Opportunities  initiative  with  employer 
and  industry  strategies  for  upgrading  the 
skills  of  their  workers. 

Section  C.  Examples  of  Allowable 
Activities 

Fimds  awarded  under  this 
competition  to  a  partnership  serving 
Indian  youth  and  involving  Bureau- 
funded  schools  may  be  used  only  for 
activities  undertaken  to  develop  or 
implement  the  local  partnership’s  plan 
that  will  provide  opportimities  for 
Indian  youth  to  participate  successfully 
in  a  School-to-Work  Opportunities 
initiative. 

1.  Development  Grants 

Eligible  partnerships  that  have  not 
fully  developed  a  plan  for  the 
implementation  of  a  School-to-Work 
Opportunities  system  may  apply  for 
development  grants.  These  funds  may 
support  a  wide  range  of  planning  and 
development  activities.  These  grants  are 
designed  for  situations  in  which  an 
eligible  partnership  may  not  be  ready  to 
move  forward  with  implementation  of  a 
School-to-Work  Opportunities  initiative, 
but  intends  to  compete  for 
implementation  grants  in  future  rounds 
of  competition.  Eligible  partnerships 
seeking  development  grants  must 
descri^  the  planning  and  development 
activities  for  the  School-to-Work 
Opportunities  initiative  that  the 


partnership  proposes  to  imdertake 
during  the  12-month  grant  period.  The 
plan  should  include  activities  funded 
from  this  grant  as  well  as  from  other 
sources.  Examples  of  development 
activities  that  may  be  conducted  with 
funds  awarded  imder  an  Indian  Program 
Grant  are  similar  to  those  stipulated 
under  section  205  of  the  Act  and  as 
illustrated  below — 

1.  Initiating  a  planning  process  aimed 
at  building  a  School-to-Work 
Opportunities  initiative; 

2.  Identifying  or  establishing  an 
appropriate  structure  to  administer  a 
Sichool-to-Work  Opportunities  initiative; 

3.  Further  expanaing  eligible 
partnerships  as  defined  in  this  notice  to 
participate  in  the  design,  development 
and  administration  of  the  School-to- 
Work  Opportimities  initiative; 

4.  Building  consensus  among  local 
stakeholders  and  supporting  planning 
and  development  activities  to  provide 
guidance  in  creating  the  School-to-Work 
Opportunities  plan; 

5.  Initiating  pilot  projects  to  test  key 
components  of  program  design  such  as 
designing  and  testing  common  intake 
systems  for  students  participating  in 
School-to-Work  Opportimities 
initiatives,  and  determining  methods  to 
integrate  program  data  bases; 

6.  Analyzing  current  statutory, 
regulatory  and  administrative 
impediments  to  the  creation  of  a  School- 
to-Work  Opportunities  initiative; 

7.  Assessing  staff  training  and 
development  needs  for  participation  in 
a  School-to-Work  Opportunities 
initiative; 

8.  Preparing  the  strategic  plan 
required  for  submission  of  a  proposal 
for  an  implementation  grant.  The  plan 
should  describe  the  progress  expected  to 
be  achieved  in  the  planning  and 
development  process  by  the  end  of  the 
12-month  grant  period.  This  should 
include  expected  “next  steps.” 

2.  Implementation  Grants 

Eligible  partnerships  that  have 
developed  and  are  ready  to  implement 
a  plan  for  a  School-to-Work 
Opportunities  initiative  may  apply  for 
implementation  grants.  These  hinds 
may  be  used  to  support  a  wide  range  of 
activities  providing  School-to-Work 
Opportunities  for  Indian  youth. 
Examples  of  implementation  activities 
that  may  be  conducted  with  funds 
awarded  under  an  Indian  Program  Grant 
are  similar  to  those  stipulated  in  section 
215  of  the  Act  and  as  illustrated  below; 

1.  Recruiting  and  providing  assistance 
to  employers,  including  small-and 
medium-sized  businesses,  tribal 
businesses  and  school-based 
enterprises,  to  provide  the  work-based 
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learning  components  in  the  School-to- 
Work  Oprartimities  initiative; 

2.  Establishing  consortia  of 
employers,  including  tribal  businesses 
and  sdiool-based  enterprises,  to  support 
the  School-to*Work  Opportunities 
initiative  and  provide  access  to  jobs 
related  to  the  career  majors  of  students; 

3.  Supporting  or  establishing 
intermediaries  (selected  horn  among  the 
members  of  the  local  partnership)  to 
perform  the  connecting  activities 
described  above  in  Part  n.  B., 
“Objectives,”  and  to  provide  assistance 
to  Indian  youth  in  obtaining  jobs  and 
further  education  and  training; 

4.  Designing  or  adapting  innovative 
school  curricula  that  can  be  used  to 
integrate  academic,  vocational,  and 
occupational  learning,  school-based  and 
work-based  learning,  and  secondary  and 
postsecondary  education  for  all  students 
in  the  area  served; 

5.  Providing  training  to  work-based 
and  school-b^d  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  regarding 
student  performance  in  connection  with 
the  School-to-Work  Opportunities 
Initiative; 

6.  Establishing,  in  schools 
participating  in  a  School-to-Work 
Opportimities  initiative,  a  graduation 
assistance  program  to  assist  at-risk 
indents,  low-achieving  students,  and 
students  with  disabilities,  in  graduating 
from  high  school,  enrolling  in 
postsecondary  education  or  training, 
and  finding  or  advancing  in  jobs; 

7.  Provimng  career  exploration  and 
awareness  services,  coimseling  and 
mentoring  services,  college  awareness 
and  preparation  services,  and  other 
services  (beginning  at  the  earliest 
possible  age,  but  not  later  than  the  7th 
grade)  to  prepare  students  for  the 
transition  frnm  school  to  work; 

8.  Providing  supplementary  and 
support  services,  including  child  care 
and  transportation,  when  such  services 
are  necessary  for  participation  in  a  local 
School-to-Work  Opportimities  initiative; 

9.  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  skill  needs 
of  employers  to  identify  high-demand, 
high-wage  careers  to  target; 

10.  Integrating  school-based  and 
work-bas^  learning  into  existing  job 
training  programs  for  school  dropouts; 

11.  ^ablishing  or  expanding  school- 
to-apprenticeship  programs  in 
coo|>eration  with  registered 
apprenticeship  agencies  and 
apprenticeship  sponsors; 

12.  Assisting  participating  employers, 
including  small-  and  medium-sized 
businesses,  tribal  businesses  and  school- 
based  enterprises,  to  identify  and  train 


workplace  mentors  and  to  develop 
work-based  learning  components; 

13.  Promoting  the  formation  of 
partnerships  between  Bureau-funded 
schools  and  other  elementary  and 
secondary  schools  (including  middle 
schools)  and  local  businesses  as  an 
investment  in  future  workplace 
productivity  and  competitiveness; 

14.  Designing  local  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  related  services 
personnel,  and  school  site  mentors, 
including  opportunities  outside  the 
classroom  that  are  at  the  worksite; 

15.  Enhancing  linkages  between  after¬ 
school,  weekend,  and  summer  jobs, 
career  exploration,  and  school-based 
learning; 

16.  Obt^ning  the  assistance  of 
organizations  and  institutions  that  have 
a  history  of  success  in  working  with 
school  ^opouts  and  at-risk  and 
disadvantaged  youths  in  recruiting  such 
Indian  youth  who  are  at-risk  or  school 
dropouts  to  participate  in  a  local 
School-to-Work  Opportunities  initiative; 

17.  Conducting  outreach  to  all 
students  in  a  language  and  manner  that 
most  appropriately  and  effectively 
meets  their  needs  and  responds  to  the 
needs  of  their  community: 

18.  Experimenting  with  providing 
work-based  learning  opportunities  both 
inside  and  outside  the  Indian 
community; 

19.  Developing,  in  conjunction  with 
Title  I  of  the  Elementary  and  Secondary 
Schools  Act  or  other  funds, 
improvements  in  the  Bureau-funded 
and  other  elementary  and  middle 
schools  that  serve  the  Indian 
community  in  order  to  reduce  the  long¬ 
term  dropout  rate  of  Indian  youth; 

20.  Developing  and  implementing 
techniques  that  will  increase  the  college 
enrollment  of  Indian  youth  in  the 
targeted  area; 

21.  Utilizing  complementary 
initiatives  wiAin  the  targeted  area  such 
as  comprehensive  sports  and  recreation 
programs,  after-school  programs,  and 
community  development  activities; 

22.  Encouraging  Indian  youth  to 
design  and  initiate  innovative  work- 
based  learning  activities  operated 
within  a  school  setting;  and 

23.  Developing  and  implementing 
school-based  and  work-based  learning 
and  connecting  activities  that  are  related 
to  the  tribal  organization’s  economic 
development  plan. 

Section  D.  Safeguards 

The  Departments  apply  the  following 
safeguards  to  School-to-Work 
Opportunities  pr'Tgrams  funded  under 
this  competition; 


1.  No  student  in  a  School-to-Work 
Opportunities  program  shall  displace 
any  currently  employed  worker 
(including  a  partial  displacement,  such 
as  a  reduction  in  the  hours  of  non¬ 
overtime  work,  wages,  or  employment 
benefits). 

2.  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements,  and  no  program  under  this 
competition  that  would  be  inconsistent 
with  the  terms  of  a  collective  bargaining 
agreement  shall  be  undertaken  without 
the  written  concurrence  of  the  labor 
organization  and  employer  concerned. 

3.  No  student  participating  in  a 
School-to-Work  Opportunities  program 
shall  be  employed  or  fill  a  job — 

a.  When  any  other  individual  is  on 
temporary  layoff,  with  the  clear 
possibility  of  recall,  hrom  the  same  or 
any  substantially  equivalent  job  with 
the  participating  employer;  or 

b.  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

4.  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  safe 
and  healthful  workplaces  in  conformity 
with  all  health  and  safety  requirements 
of  Federal,  State,  and  local  law. 

5.  Nothing  in  this  notice  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  religion, 
gender,  age,  or  disability. 

6.  Funds  awarded  under  this 
competition  shall  not  be  expended  for 
wages  of  students  or  workplace  mentors 
participating  in  School-to-Work 
Opportunities  propams. 

7.  The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Departments  may  deem  appropriate  in 
order  to  ensure  that  School-to-Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or  to  otherwise  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  as  appendix  A,  that  the 
foregoing  safeguards  will  be 
implemented  and  maintained 
throughout  all  program  activities. 

Section  E.  Waivers 

Under  Title  V  of  the  Act,  the 
Secretaries  may  waive  certain  Federal 
requirements  that  impede  the  ability  of 
a  State  or  local  partnership  to  carry  out 
the  purposes  of  the  Act.  Only  local 
partnerships  in  States  with  approved 
School-to-Work  Opportunities  plans 
may  apply  for  waivers.  A  local 
partnership  that  seeks  a  waiver  should 
contact  its  State  School-to-Work  Contact 
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to  determine  what  documentation  is 
required  and  to  whom  it  should  be  sent. 

In  May,  1995,  the  National  School-to- 
Work  Opportunities  Office  issued  a 
dociunent  entitled  “School-to-Work 
Opportunities  Waiver  and  Plan 
Approval  Process  Questions  and 
Answers.”  This  dociunent  contains 
answers  to  many  of  the  questions  that 
localities  may  have  when  preparing 
their  waiver  requests.  Local 
Partnerships  interested  in  applying  for 
waivers  should  contact  the  National 
School-to-Work  Opportimities  Office  or 
their  State  School-to-Work  Contact  for  a 
copy  of  the  waiver  document. 

Section  F.  Bidders’  Conference 

A  Bidders’  Conference  for  interested 
School-to-Work  Indian  Program 
applicants  is  scheduled  from  12:30  p.m. 
to  4:30  p.m.  on  the  following  date  and 
location: 

•  May  23, 1996,  Mesa  Commimity 
College,  Navajo  Room,  Kirk  Student 
Center,  1833  West  Southern  Avenue, 
Mesa,  Arizona  85202-4867. 

Participants  at  the  Conference  will 
receive  a  detailed  description  of  the 
School-to-Work  Opportimities  Act,  the 
evaluation  and  eligibility  criteria,  and 
will  have  the  opportimity  to  ask 
questions  of  Federal  School-to-Work 
officials. 

All  partnerships  should  pre-register 
by  faxing  the  names  and  addresses  of  up 
to  three  members  of  the  local 
partnership  planning  to  attend,  the 
name  of  the  local  partnership,  and  a 
phone  number  to:  Kevin  Shelton, 
Training  and  Technical  Assistance 
Corporation,  2409  18th  Street,  NW, 
Washington,  DC;  FAX#:  (202)  408-8308. 

Questions  regarding  the  solicitation 
may  be  submitted  in  advance.  If  you  are 
unable  to  attend  the  Bidders’ 

Conference  but  would  like  the 
conference  materials  and  a  conference 
transcript,  submit  your  request  via  fax  to 
the  fax  number  listed  above.  All 
information  must  be  submitted  no  later 
than  May  20, 1996.  You  will  be  sent  a 
confirmation  along  with  hotel 
accommodation  ii^ormation  once  your 
registration  has  been  received;  walk-in 
registration  will  also  be  permitted  but  is 
not  recommended. 

Part  ni.  Indian  Program  Grants 
Competition  Requirements 

Section  A.  Administrative  Cost  Cap 

The  Departments  are  applying  the  10 
percent  cap  on  administrative  costs 
contained  in  section  215(b)(6)  of  the  Act 
to  local  partnerships  receiving  grants 
directly  imder  this  competition.  Section 
215(b)(6)  of  the  Act  applies  the  10 
percent  administrative  cap  to  subgrants 


received  by  local  partnerships  from  a 
State.  The  Departments  have  concluded 
that  applying  the  10  percent  cap  to  local 
partnerships  under  this  competition  is 
consistent  with  the  Act’s  intent  and  iis 
broader  limitations  on  administrative 
costs. 

Definition 

All  definitions  in  the  Act  apply  to 
local  School-to-Work  Opportimities 
systems  funded  under  this  and  future 
Indian  Program  Grant  competitions. 

Since  the  Act  does  not  contain  a 
definition  of  the  term  “administrative 
costs”  as  used  in  section  217  of  the  Act, 
the  Departments  will  apply  the 
following  definition  to  this  and  future 
competitions  for  Indian  Program  (kants. 

The  term  “administrative  costs” 
means  the  activities  of  a  local 
partnership  that  are  necessary  for  the 
proper  and  efficient  performance  of  its 
duties  under  the  Indian  Program  Grant 
pursuant  to  the  School-to-Work 
Opportunities  Act  and  that  are  not 
directly  related  to  the  provision  of 
services  to  participants  or  otherwise 
allocable  to  the  program’s  allowable 
activities  listed  in  Title  II  of  the  Act. 
Administrative  costs  may  be  either 
personnel  or  non-personnel  costs,  and 
may  be  either  direct  or  indirect.  Costs  of 
administration  include  those  costs  that 
are  related  to  this  grant  in  such 
categories  as — 

A.  Costs  of  salaries,  wages,  and 
related  costs  of  the  grantee’s  staff 
engaged  in — 

— Overall  system  management,  system 
coordination,  and  general 
administrative  functions; 

— ^Preparing  program  plans,  budgets, 
and  schedules,  as  well  as  applicable 
amendments; 

— ^Monitoring  of  local  initiatives,  pilot 
projects,  subrecipients,  and  related 
systems  and  processes; 

— ^Pirocurement  activities,  including  the 
award  of  specific  subgrants,  contracts, 
and  purchase  orders; 

— Developing  systems  and  procedures, 
including  management  information 
systems,  for  ensuring  compliance 
with  the  requirements  under  the  Act; 
— ^Preparing  reports  and  other 
documents  related  to  the  Act; 

— Coordinating  the  resolution  of  audit 
findings; 

B.  Costs  for  goods  and  services 
required  for  ai^inistration  of  the 
School-to-Work  Opportunities  system; 

C.  Costs  of  system-wide  management 
functions;  and 

D.  Travel  costs  incurred  for  official 
business  in  carrying  out  grants 
management  or  administrative 
activities. 


Section  B.  Evaluation  Criteria 

Under  the  School-to-Work 
Opportunities  Indian  Program  Grants 
competition  aimounoed  in  this  notice,  a 
careful  evaluation  of  applications  will 
be  made  by  a  technical  review  panel. 

Each  panelist  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  panel  results  are  advisory  in 
nature  and  not  binding  on  the  Grants 
Officer.  Final  funding  decisions  will 
consider  such  factors  as;  geographic 
balance,  diversity  of  programmatic 
approaches,  replicability,  sustainability, 
and  innovation. 

Evaluation  Criteria:  Development  Grants 

The  Government  will  use  the 
following  evaluation  criteria  and 
associate  point  values  in  evaluating 
applications  for  development  grants; 

Evaluation  Criterion  1:  Vision  of  a 
local  School-to-Work  Opportunities 
initiative  incorporating  t/ie  elements 
described  in  Part  U  of  this  notice. 

Points:  30. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider. 

•  How  well  does  the  vision  of  an 
integrated  delivery  system  for  School-to- 
Work  Opportunities  incorporate  the 
common  features  and  basic  program 
components  described  in  Part  n  of  this 
notice? 

•  How  clearly  are  the  problems  and/ 
or  inefficiencies  of  current  programs 
and  approaches  understood  and 
articulated? 

•  How  clearly  does  the  partnership 
articulate  how  it  envisions  integrating 
promising  existing  programs  into  a 
comprehensive  S^ool-to-Work 
Opportunities  system? 

•  How  well  does  this  vision 
incorporate  realistic  strategies  to  ensure 
that  “all  students”  have  opportunities  to 
participate  in  School-to-Work 
initiatives? 

•  How  well  does  the  vision  address 
the  needs  of  the  tribal  economic 
development  plan  and  the  local  labor 
maii^et  within  which  the  targeted  area  is 
located, 

•  How  well  does  the  vision  convey 
the  partnership’s  connection  between 
the  proposed  ^hool-to-Work 
Opportunities  system  and  overall 
education  reform? 

Evaluation  Criterion  2:  Approach  to 
collaboration,  planning  and 
development. 

Points:  30. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider 

•  Whether  the  eligible  partnership 
includes  all  of  the  requir^ 
representatives  as  defined  in  Part  I, 
section  B.l  of  this  notice? 
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•  Whether  other  appropriate  officials 
and  organizations  necessary  to  achieve 
the  objectives  of  the  application  are  also 
represented? 

•  To  what  extent  will  employers  and 
representatives  of  workers  participate  in 
the  development  of  the  plan? 

•  Are  the  roles  and  responsibilities  of 
each  partner  well  articulated  and 
substantive? 

•  Is  the  plan  likely  to  lead  to  a  broad 
consensus  about  the  design  of  the 
School-to-Work  Opportunities  system? 

•  Is  the  proposal  clear  on  who  will 
have  the  day  to  day  responsibilities  for 
the  grant  and  how  major  decisions  will 
be  made? 

Evaluation  Criterion  3:  Feasibility  and 
soundness  of  the  development  plan. 
Points:  25. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  Are  the  planned  activities  likely  to 
prepare  the  eligible  partnership  to 
implement  a  S^ool-to-Work 
Opportunities  initiative? 

•  To  what  extent  has  progress  already 
been  made? 

•  Are  staff  development  and  training 
needs  fully  considered? 

•  To  what  extent  has  the  partnership 
envisioned  pilot  testing  of  key 
components  toward  the  establishment  of 
a  comprehensive  homework  for 
implementation. 

•  Does  the  development  process  fully 
take  advantage  of  technology? 

•  Whether  the  approach  to 

identifying  and  overcoming  anticipated 
barriers  to  the  development  of  the 
partnership’s  School-to-Work  plan  is 
feasible?  , 

•  Whether  the  management  plan  and 
related  timeline  of  activities  included  in 
the  application  are  appropriate  to  the 
goals  and  outcomes  to  be  achieved? 

•  Are  key  personnel  to  be  used  on  the 
project  qualified  to  undertake  proposed 
activities? 

Evaluation  Criterion  4:  Commitment 
to  the  planning  and  development  effort. 
Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

•  To  what  extent  are  Federal  or  other 
local  resources  being  utilized  to  finance 
plaiming  and  development  activities 
towards  the  development  of  a 
comprehensive  School-to-Work  system? 

•  To  what  extent  will  the  partnership 
provide  in-kind  support  and  resources 
towards  the  development  of  the  system? 

•  Whether  resources  available  are 
adeqiiate  to  support  the  activities 
proposed? 

Evaluation  Criteria:  Implementation 
Grants 

The  Government  will  use  the 
following  evaluation  criteria  and 


associated  point  values  in  evaluating 
applications  for  implementation  grants. 

Evaluation  Criterion  1: 
Comprehensive  Local  SchooI-to-Work 
Opportunities  System. 

Points:  40. 


Considerations:  In  applying  this 
criterion,  reviewers  will  consider: 

A.  20  points — ^The  extent  to  which  the 
partnership  has  designed  a 
comprehensive  local  School-to-Work 
Opportunities  plan  that — 

Includes  effective  strategies  serving 
Indian  youth  and  involving  Bureau- 
funded  schools  that  integrates  school- 
based  and  work-based  learning, 
integrates  academic  and  vocational 
education,  and  establishes  linkages 
between  secondary  and  postsecondary 
education; 

Is  likely  to  produce  systematic  change 
that  will  have  substantial  impact  on  the 
preparation  of  all  tribal  area  students  for 
a  first  job  in  a  high-skill,  high-wage 
career  and  in  increasing  their 
opportunities  for  further  learning; 

^sures  that  all  tribal  youth  will  have 
a  full  range  of  options,  including 
options  for  higher  education,  additional 
training  and  employment  in  high-skill, 
high-wage  jobs; 

Ensures  coordination  and  integration 
with  existing  school-to-work  programs, 
and  with  related  programs  financed 
fixtm  State  and  private  sources,  with 
funds  available  firom  Federal  education 
and  training  programs  (such  as  the  Job 
Training  Partnership  Act  and  the  C^l  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act);  and  where 
applicable,  communities  designated  as 
Empowerment  Zones  or  Enterprise 
Communities  (EZ/EC); 

Serves  a  geographic  area  that  reflects 
the  needs  of  the  local  labor  market  and 
targets  occupational  clusters  that 
represent  growing  industries  in  the 
partnership’s  geographic  area  and 
specified  in  the  tribal  economic 
development  plan. 

Includes  an  effective  strategy  for 
assessing  and  addressing  the  academic 
and  human  service  needs  of  students 
and  dropouts  within  the  tribal 
community,  making  improvements  or 
adjustments  as  necessary,  with 
particular  emphasis  on  the  coordination 
of  various  hiiman  services  provided 
within  the  tribal  community. 

B.  20  Points — ^The  extent  to  which  the 
partnership’s  plan  demonstrates  its 
capability  to  achieve  the  statutory 
requirements  and  to  effectively  put  in 
place  the  system  components  in  Title  I 
of  the  School-to-Work  Opportunities 
Act,  including — 

A  work-based  learning  component 
that  includes  the  statutory  “mandatory 
activities”  and  that  contributes  to  the 


transformation  of  workplaces  into  active 
learning  components  of  the  education 
system  through  an  array  of  sequentially 
enriching  permissible  learning  activities 
such  as  job  shadowing,  school- 
sponsored  enterprises,  entrepreneurial 
initiatives,  and  paid  work  experiences. 

A  school-based  learning  component 
that  provides  students  with  hi^-level 
academic  and  technical  skills  consistent 
with  academic  standards  that  the  State 
or  Bureau  establishes  for  all  students, 
including,  where  applicable,  standards 
established  under  ^e  Goals  2000 
Educate  America  Act; 

A  connecting  activities  component  to 
provide  a  functional  link  between 
students’  school  and  work  activities, 
and  between  workplace  partners, 
educators,  community  organizations, 
and  other  appropriate  entities; 

Effective  processes  for  assessing  skills 
and  knowledge  required  in  career 
majors,  and  issuing  portable  skill 
certificates  that  are  benchmarked  to 
high-quality  standards  such  as  those 
States  will  establish  under  the  Goals 
2000:  Educate  America  Act,  and  for 
periodically  assessing  and  collecting 
information  on  student  outcomes,  as 
well  as  a  realistic  strategy  and  timetable 
for  implementing  the  process; 

•  A  flexible  sSiool-to-Work 
Opportunities  system  that  allows 
students  participating  in  the  local 
system  to  develop  new  career  goals  over 
time,  and  to  change  career  majors  and; 

•  Effective  strategies  for:  providing 
staff  development  for  teachers,  worksite 
mentors  and  other  key  personnel: 
developing  model  curricula  and 
innovative  instructional  methodologies, 
including  processes  for  infusing 
culturally  sensitive  issues,  values  and 
beliefs,  expanding  career  and  academic 
counseling  in  elementary  and  secondary 
schools;  and  utilizing  innovative 
technology-based  instructional 
techniques. 

Evaluation  Criterion  2:  Quality  and 
effectiveness  of  the  local  partnership. 

Points:  25. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider — 

•  Whether  the  partnership’s  plan 
demonstrates  an  effective  and 
convincing  strategy  for  continuing  the 
commitment  of  required  partners  and 
other  interested  parties  in  the  local 
School-to-Work  Opportunities  system. 
As  defined  in  this  solicitation,  partners 
must  include  tribal  organizations  (such 
as  tribal  business  coimcils  or  local 
chapters  of  tribal  business  councils, 
tribal  departments  of  educations), 
employers  (both  within  and 
surrounding  the  targeted  area  where 
applicable  and  including  tribal 
businesses  and  school-based 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


24827 


enterprises),  representatives  of  Bureau 
of  Indian  Affairs’  funded  schools,  local 
educational  agencies  and  local 
postsecondary  educational  institutions 
(including  representatives  of  area 
vocational  education  schools  and  tribal 
colleges,  where  applicable),  local 
educators  (such  as  teachers,  counselors, 
or  administrators),  representatives  of 
labor  organizations  or  nonmanagerial 
employee  representatives,  parents,  and 
students; 

•  Whether  the  partnership’s  plan 
demonstrates  an  effective  and 
convincing  strategy  for  continuing  the 
commitment  of  workplace  partners  and 
other  interested  parties  sudi  as 
community  based  organizations  and 
others  experienced  and  focused  on 
dealing  with  the  distinctive  needs  of 
Indian  youth  in  the  local  School-to- 
Work  Opportimities  system; 

•  The  effectiveness  of  the 
partnership’s  plan  to  include  private 
sector  representatives  and  tril^l 
business  leaders  as  joint  partners  with 
tribal  educators  in  Imth  the  design  and 
implementation  of  the  local  School-to- 
Work  Opportunities  system; 

•  The  extent  to  which  the  local 
partnership  has  developed  strategies  to 
provide  a  range  of  opportimities  for 
workplace  partners  to  participate  in  the 
design  and  implementation  of  the  local 
School-to-Work  Opportimities  system, 
including  membei^ip  on  councils  and 
peurtnerships;  assistance  in  setting 
standards,  designing  curricula,  and 
determining  outcomes;  providing 
worksite  experiences  for  teachers; 
helping  to  recruit  other  employers;  and 
providing  worksite  learning  activities 
for  students  such  as  mentoring,  job 
shadowing,  unpaid  work  experiences, 
and  paid  work  experiences; 

•  The  extent  to  which  the  roles  and 
responsibilities  of  the  key  parties  and 
any  other  relevant  stakeholders  are 
clearly  defined  and  are  likely  to  produce 
the  desired  changes  in  the  way  students 
are  prepared  for  the  future; 

•  The  extent  to  which  the  partnership 
demonstrates  the  capacity  to  build  a 
quality  local  School-to-Work 
Opportunities  system;  and 

•  Whether  the  partners’i’’ 
included  methods  for  sus  ij[i^  and 


expanding  the  partnership,  as  the 
program  expands  in  scope  and  size. 

Evaluation  Criterion  3:  Participation 
of  all  students. 

Points:  20. 

Considerations:  In  applying  this 
criterion,  reviewers  will  refer  to  the 
definition  of  the  term  “all  students’’  as 
applicable  in  Title  I,  section  4(2)  of  the 
Act,  and  consider — 

•  The  extent  to  which  the  partnership 
will  implement  effective  strategies  and 
systems  to  provide  all  students  with 
equal  access  to  the  full  range  of  program 
components  specified  in  sections  102 
through  104  of  the  Act  and  related 
activities  such  as  recruitment, 
enrollment,  and  placement  activities, 
and  to  ensure  that  all  tribal  youth  have 
opportunities  to  participate  in  School- 
to-Work  Opportunities  programs; 

A  Whether  the  partnership  has 
identified  potential  barriers  to  the 
participation  of  any  students,  and  the 
degree  to  which  it  proposes  effective 
ways  of  overcoming  these  barriers; 

•  The  degree  to  which  the 
partnership  has  developed  realistic 
goals  and  methods  for  assisting  young 
women  to  participate  in  School-to-Work 
Opportunities  programs  leading  to 
employment  in  high-performance,  high- 
paying  jobs,  including  non-traditional 
jobs; 

•  The  partnership’s  methods  for 
ensuring  safe  and  healthy  work 
environments  for  students,  including 
strategies  for  encouraging  tribal  schools 
to  provide  students  with  general 
awareness  training  in  occupational 
safety  and  health  as  part  of  the  school- 
based  learning  component,  and  for 
encouraging  workplace  partners  to 
provide  risk-specific  training  as  part  of 
the  work-based  learning  component,  as 
well  as  the  extent  to  which  the 
partnership  has  developed  realistic 
goals  to  ensure  environments  free  finm 
racial  and  sexual  harassment;  and 

•  The  extent  to  which  the 
partnership’s  plan  provides  for  the 
participation  of  a  significant  number  or 
percentage  of  Indian  youth  within  the 
system,  including  Indian  youth  located 
in  particularly  remote  areas  in  School- 
to-Work  Opportunities  activities  listed 
under  Title  I  of  the  Act. 


Evaluation  Criterion  4:  Management 
plan. 

Points:  15. 

Considerations:  In  applying  this 
criterion,  reviewers  will  consider — 

•  The  feasibility  and  effectiveness  of 
the  partnership’s  strategy  for  using  other 
resources,  including  private  sector  or 
Tribal  resources,  to  maintain  the  system 
when  Federal  resources  under  the 
School-to-Work  Opportunities  Act  are 
no  longer  available; 

•  The  extent  to  which  the 
partnership’s  management  plan 
anticipates  barriers  to  implementation 
and  proposes  effective  methods  for 
addi^ing  barriers  as  they  arise; 

•  Whether  the  plan  includes  feasible, 
measurable  goals  for  the  School-to-Work 
Opportunities  system,  based  on 
performance  outcomes  established 
under  section  402  of  the  Act,  and  an 
effective  method  for  collecting 
information  relevant  to  the  lo^ 
partnership’s  progress  in  meeting  its 
goals; 

•  Whether  the  plan  includes  a 
regularly  scheduled  process  for 
improving  or  redesigning  the  School-to- 
Work  Opportunities  system  based  on 
performance  outcomes  established 
under  section  402  of  the  Act; 

•  The  extent  to  which  the  resources 
requested  will  be  used  to  develop 
information,  products,  and  ideas  that 
will  assist  other  local  partnerships  as 
they  design  and  implement  local 
systems;  and 

•  The  extent  to  which  the  partnership 
will  limit  equipment  and  other 
purchases  in  order  to  maximize  the 
amounts  spent  on  delivery  of  services  to 
students. 

•  Are  key  personnel  under  the  plan 
qualified  to  perform  the  required 
activities,  including  maintaining  the 
essential  partnership. 

Signed  at  Washington,  D.C,  this  10th  day 
of  May  1996. 

Timothy  Bamicle, 

Assistant  Secretary  for  Employment  and 
Training.  Department  of  Labor. 

Patricia  McNeil, 

Assistant  Secretary  for  Vocational  and  Adult 
Education,  Department  of  Education. 

BILUNQ  COOC  4S10-90-P 
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Appendix  A 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Apptoval  No.  034S-0043 


S.  AmjCANT  wnonmation 


Lagat  Nam*: 


Addrtsi  (gxf  eitf.  county,  tialo.  ond  tip  eodmi: 


I  1.  OATC  SUMMTTCO  ApplicanI  ktantifitf 


1.  TYFC  OF  SUBMISSION: 

Application 

ProappUcadon 

•  □  Construction 

Q  Construction 

Q  NorvConstruction 

Q  NorhConsIruction 

Slat*  AppNcaiion  IdanMiar 


4.  OATI  HCCSIVCO  av  reoCRAL  AOCNCV  Fadaral  Uanlitiw 


Organuaiional  Unit 


Nama  and  >alaphona  numbar  ol  lha  parson  to  ba  contaciad  on  manors  invotvino 
this  application  (grto  araa  codo) 


«.  EMPLOVCR  lOCNTinCATION  MMMCa  (CM): 


m- 


t.  rvFEOFAFFUCATION; 

Q  Naw  (3  Continuaiion  0  Ravisian 

tt  Rewsioa  aniat  approptiala  lallar(s|  in  biBi(as): 

□ 

□  = 

A  Incrtasa  Award 

B.  Dacreasa  Award 

C.  Inciaasa  Duration 

0.  Darieasa  Duration 

Olhar  (spacifyt: 

/.  TV^C  Of  A^M.ICANT:  (enfiz  appzopziale  ^ifez  m  box)  (_J 

A  Slata 

H  Independani  School  Dist. 

B.  County 

1.  Siala  ConIroRad  Inslitulion  of  Highar  Laarning 

C  Municipal 

J.  PiKrala  Univafsiiy 

O.  Township 

K.  Indian  Triba 

E.  Iniarsiala 

L.  Individual 

F.  Inlarmunicipal 

M.  Piofit  Organualion 

G.  Spscial  Oisirici 

N.  Olhar  ISoacilv): 

a.  NAME  OF  FEOCIIAL  AOENCV: 


TITLE: 


It.  AACAS  AFFECTCO  tV  MIOJECT  (alios,  eounbos.  staMs.  alt;.): 


iL  MoaosEO  aaojccT: 


Start  Data  I  Ending  Data  I  a.  Applicani 


IS.  ESTMSATEO  EUMOmO: 


a  Federal 


b  Applicant 


c  Stale 


a  Other 


I  Program  bicoina 


g  total 


u.  IS  afflication  susjcct  to  rcvicw  bv  state  executive  onoEit  itin  fbocesst 
a  YES  THIS  PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  POR  REVIEW  ON: 


b  NO  □  PROGRAM  IS  NOT  COVERED  BV  E  O.  12372 

□  OR  program  has  not  been  selected  bv  state  for  REVIEW 


00  I  17.  IS  THE  afflicant  oelinouent  on  any  feoeiial  debt? 
I  I  Yes  It  'Yes.*  attach  an  explanaiion 


tt  TO  the  best  Of  MV  knowledge  ANO  belief,  all  data  in  this  AFFLKATIONFItEAFFLICATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORI7EO  BY  THE  GOVERNING  BODY  OF  THE  AFFLICANT  ANO  THE  AFFLICANT  WILL  COMFLY  YRTH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWAROEO 


4  Typed  Name  of  Authorized  Represeniaiive 


d  S«Qnaiure  ol  Authorized  fWpreseniative 


c  Telef^ooe  rMjmher 


e  Oaie  Sig^ 


CeNius  cn«i*oos  Not  Usable 


Authorized  for  Local  Reproduction 


lartafard  Foim  Jzd  iHtV  4  88) 
^**€SCr*Oed  by  OM8  C*r«.uiar  A«iO^ 


BILUNG  CODE  4510-BO-C 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certibcation  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant’s  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
— “Revision”  means  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  for  an  existing 
obligation. 

9.  Name  of  Federal  agency  finm  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  tines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  IS. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
integovemmeotal  review  process. 

17.  This  question  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4610-30-P 
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Appendix  B 

PART  II  -  BUDGET  INFORMATION 
SECTION  A  —  Budget  Summary  by  Categories 


(A)  _ (B)  (C) 


1.  Personnel 

$ 

<■ 

2.  Fringe  Bene fits (Rate  t) 

IS.  Travel 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  other  „ 

8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost (Rate  %) 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

$ 

SECTION  B  -  Cost  Sharing/  Match  Suaauury  (if.  appropriate) 


W _ W _ (C) 


1.  Cash  Contribution 

$ 

2.  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing  /  Match 
(Rate  t; 

$ 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

perfoxrmance  (i»e.  12  months,  18  months,  etc.;;  Column  B  to  record 
changes  to  Column  A  requests  for  additional  funds  or  line 

item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 


f INSTRUCTIONS  ON  BACK  OF  FORM) 
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Instructions  for  Part  n — ^Budget  Information 

Section  A — Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for 
project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  hinge  benefits. 

3.  Travel:  Indicate  the  amount  requested 
for  staff  travel.  Include  funds  to  cover  at  least 
one  trip  to  Washington,  DC  for  project 
director  or  designee. 

4.  Equipment:  Indicate  the  cost  of  non¬ 
expendable  personal  property  that  has  a 
useful  life  of  more  than  one  year  with  a  per 
imit  cost  of  $5,000  or  more. 

5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project  period. 

6.  Contractual:  Show  the  amount  to  be 
used  for  (1)  procurement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through 
7. 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include  a 
copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training/Stipend  Cost:  (If  allowable). 

11.  Total  Federal  funds  Bequested:  Show 
total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching  Summary 
Indicate  the  actual  rate  and  amount  of  cost 
sharing/matching'  when  there  is  a  cost 
sharin^matching  requirement.  Also  include 
percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e. 
other  Federal  source  or  other  Non-Federal 
source. 

Note:  Please  include  a  detailed  cost 
analysis  of  each  line  item. 

Appendix  C — Goals  2000:  Educate 
America  Act,  Legislative  Summary 

Overview 

•  The  Goals  2000  Act  provides  resources 
to  states  and  communities  to  develop  and 
implement  comprehensive  education  reforms 
aimed  at  helping  students  reach  challenging 
academic  and  occupational  skill  standa^s. 

Legislative  Beview 

•  On  March  23,  the  House  of 
Representatives  approved  the  final  Goals 
2000  bill  by  a  bipartisan  vote  of  306-121.  On 
March  26,  the  Senate  approved  Goals  2000  by 
a  bipartisan  vote  of  63-22. 

•  The  President  signed  the  bill  into  law 
March  31, 1994.  (Public  Law  103-227) 

Timetable  and  Funding 

•  In  1994,  $105  million  was  appropriated 
for  Goals  2000.  First-year  funds  b^me 
available  to  the  states  on  ]uly  1, 1994. 
Congress  has  appropriated  ^03  million  in 
1995. 

•  Funding  will  be  formula-based.  For  first- 
year  funding,  states  have  been  asked  to 
submit  an  application  that  will  describe  how 
a  broad-based  citizen  panel  will  develop  an 
action  plan  to  improve  their  schools.  The 


application  will  also  describe  how  subgrants 
will  be  made  for  local  educaticm 
improvement  and  better  teacher  preservice 
professional  development  programs. 

•  During  the  first  year,  states  will  use  at 
least  60  percent  of  their  allotted  funds  to 
award  subgrants  to  local  school  districts  for 
the  development  or  implementation  of  local 
and  individual  school  improvement  efforts, 
and  for  better  teacher  education  programs 
and  professional  development  activities. 

•  In  succeeding  years,  at  least  90  percent 
of  each  state’s  fun(fe  will  be  used  to  make 
subgrants  for  the  implementation  of  the  state, 
local  and  individual  school  improvement 
plans  and  to  support  teacher  education  and 
professional  development. 

•  During  the  first  year,  local  districts  will 
use  at  least  75  percent  of  the  funds  they 
receive  to  support  individual  school 
improvement  initiatives.  After  the  first  year, 
districts  will  pass  through  at  least  85  percent 
of  the  funds  to  schools. 

Components  of  the  Goals  2000:  Educate 
America  Act 

Title  I:  Setting  High  Expectations  for  Our 
Nation:  the  National  Education  Goals 

•  Formalizes  in  law  the  original  six 
National  Education  Goals.  These  goals 
concern:  readiness  for  school;  increased 
school  graduation  rates;  student  academic 
achievement  and  citizenship;  mathematics 
and  science  performance;  adult  literacy;  and 
safe,  disciplined,  and  drug-free  schools.  The 
Act  adds  two  new  goals  that  encourage 
parental  participation  and  better  professional 
development  for  teachers  and  principals. 

Title  II:  Public  Accountability  for  Progress 
Toward  the  Goals  and  Development  of 
Challenging  Voluntary,  Academic  Standards 

•  Establishes  in  law  the  bipartisan 
National  Education  Goals  Panel,  which  will; 
report  on  the  nation’s  progress  toward 
meeting  the  goals;  build  public  support  for 
taking  actions  to  meet  the  goals;  and  review 
the  voluntarily-submitted  national  standards 
and  the  criteria  for  certification  of  these 
standards  developed  by  the  National 
Education  Standards  and  Improvement 
Council. 

•  Creates  the  National  Education 
Standards  and  Improvement  Council,  made 
up  of  a  bipartisan,  broad  base  of  citizens  and 
educators,  to  examine  and  certify  voluntary 
national  and  state  standards  submitted  on  a 
voluntary  basis  by  states  and  by 
organizations  working  on  particular 
academic  subjects. 

•  Authorizes  grants  to  suj^rt  the 
development  of  voluntary  assessment 
systems  aligned  to  state  standards,  and  for 
the  development  of  model  opportunity-to- 
learn  standards. 

Title  III:  Supporting  Community  and  State 
Efforts  to  Improve  Education 

•  The  central  purpose  of  the  Goals  2000 
Act  is  to  support,  accelerate,  and  sustain  state 
and  local  impro\  ement  efforts  aimed  at 
helping  students  reach  challenging  academic 
and  occupational  standards. 

•  Section  318  of  the  Act  specifically 
prohibits  federal  mandates,  direction  and 
control  of  education. 


Broad-Based  Qtizen  Involvement  in  State 
Improvement  Efforts 

•  The  Governor  and  the  Chief  State  School 
Officer  will  each  appoint  half  the  members 
of  a  broad-based  panel.  This  panel  will  be 
comprised  of  teachers,  principals, 
administrators,  parents,  representatives  of 
business,  labor,  and  higher  education,  and 
members  of  the  public,  as  well  as  the  chair 
of  the  state  board  of  education  and  the  chairs 
of  the  appropriate  authorizing  committees  of 
the  state  legislature. 

•  States  that  already  have  a  broad-based 
panel  in  place  that  has  made  substantial 
progress  in  developing  a  reform  plan  may 
request  that  the  Secretary  of  Education 
recognize  the  existing  panel. 

Comprehensive  Improvement  Plan  Geared  to 
High  Standards  of  Achievement 

•  The  State  Plarming  Panel  is  responsible 
for  developing  a  comprehensive  reform  plan. 

•  States  with  reform  plan  already  in  place 
that  meet  the  Act’s  requirements  will  not 
have  to  develop  new  plans  for  Goals  2000. 

The  U.S.  Secretary  of  Education  may  approve 
plans,  OT  portions  of  plans,  already  adopted 
by  the  state. 

•  In  order  the  receive  Goals  2000  funds 
after  the  first  year,  a  state  has  to  have  an 
approved  plan  or  have  made  substantial 
progress  in  developing  it. 

•  A  peer  review  process  will  be  used  to 
review  the  state  plans  and  offer  guidance  to 
the  State  Planning  Panel.  The  U.S. 

Department  of  Education  also  will  offer  other 
technical  assistance  and  support  by  drawing 
on  the  expertise  of  successfol  educators  and 
leaders  &i>m  around  the  nation. 

In  general,  the  plans  are  to  address: 

•  Strategies  for  the  development  or 
adoption  of  content  standards,  student 
performance  standards,  student  assessments, 
and  plans  for  improving  teacher  training. 

•  Strategies  to  involve  parents  and  the 
community  in  helping  all  students  meet 
challenging  state  standards  and  to  promote 
grass-roots,  bottom-up  involvement  in 
reform. 

•  Strategies  for  ensiuing  that  all  local 
education^  agencies  and  schools  in  the  state 
are  involved  in  developing  and 
implementing  needed  improvements. 

•  Strategies  for  improved  management  and 
governance,  and  for  promoting  accountability 
for  results,  flexibility,  site-based 
management,  and  oUier  principles  of  high- 
performance  management. 

•  Strategies  for  providing  all  students  an 
opportunity  to  leam  at  higher  academic 
levels. 

•  Strategies  for  assisting  local  education 
agencies  and  schools  to  meet  the  needs  of 
school-age  students  who  have  dropped  out  of 
school. 

•  Strategies  for  bringing  technology  into 
the  classroom  to  increase  learning. 

Funds  are  also  available  tP  states  to 
support  the  development  of  a  state 
tedinology  plan,  to  be  integrated  with  the 
overall  reform  plan. 

Broad-Based  Involvement  in  LoCal  Education 
Improvement  Efforts 

•  Each  local  school  districts  that  applies 
for  Goals  2000  funds  will  be  asked  to  develop 
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a  broad  consensus  regarding  a  local 
improvement  plan. 

•  Local  districts  will  encourage  and  assist 
school  in  developing  and  implementing 
reforms  that  best  meet  the  particular  needs  of 
the  schools.  The  local  plan  would  include 
strategies  for  ensuring  that  students  meet 
higher  academic  standards. 

Waivers  and  Flexibility 

•  State  educational  agencies  may  apply  to 
the  U.S.  Secretary  of  Education  for  waivers 
of  certain  requirements  of  Department  of 
Education  programs  that  imp^e  the 
implementation  of  the  state  or  local  plans. 
States  may  also  submit  waiver  requests  on 
behalf  of  local  school  districts  and  schools. 

•  The  Secretary  may  select  up  to  six  states 
for  participation  in  an  education  flexibility 
demonstration  program,  which  allows  the 
Secretary  to  delegate  his  waiver  authority  to 
State  education  agencies. 

•  The  Act  specifies  certain  statutory  and 
regulatory  programmatic  requirements  that 
may  not  be  waived,  including  parental 
involvement  and  civil  rights  laws. 

Title  IV.  Support  for  Increased  Parental 
Involvement 

•  This  title  creates  parental  information 
and  resource  centers  to  increase  parents 
knowledge  and  confidence  in  child-rearing 
activities  and  to  strengthen  partnerships 
between  parents  and  professionals  in  meeting 
the  educational  needs  of  children.  Parent 
resource  centers  will  be  funded  by  the  U.S. 
E)epartment  of  Education  beginning  in  fiscal 
year  1995. 

Title  V.  National  Skill  Standards  Board 

•  This  title  creates  a  National  Skill 
Standards  Board  to  stimulate  the 
development  and  adoption  of  a  voluntary 
national  system  of  occupational  skill 
standards  and  certification.  This  Board  will 
serve  as  a  cornerstone  of  the  national  strategy 
to  enhance  workforce  skills.  The  Board  will 
be  responsible  for  identifying  broad  clusters 
of  major  occupations  in  the  U.S.  and 
facilitating  the  establishment  of  voluntary 
partnership  to  develop  skill  standards  for 
each  cluster.  The  Board  will  endorse  those 
skill  standards  submitted  by  the  partnerships 
that  meet  certain  statutorily  prescribed 
criteria. 

Relationship  of  Goals  2000  to  Other  Federal 
Education  Programs 

•  State  participation  in  all  aspects  of  the 
Goals  2000  Act  is  voluntary,  and  is  not  a 
precondition  for  participation  in  other 
Federal  programs. 

•  The  Goals  2000  Act  is  a  step  toward 
making  the  Federal  government  a  better 
partner  a  supportive  partner  in  local  and 
state  comprehensive  improvement  efforts 
aimed  at  helping  all  children  reach  higher 
standards.  The  proliferation  of  many  sets  of 
rules  and  regulations  for  different  federal 
education  programs  has  often  interfered  with 
local  school,  community  or  state  efforts  to 
improve  schools.  The  Goals  2000  Act  is 
designed  to  be  flexible  and  supportive  of 
community-based  improvements  in 
education. 

•  Other  new  and  existing  education  and 
training  programs  will  fit  within  the  Goals 


2000  framework  of  challenging  academic  and 
occupations  standards,  comprehensive 
reform,  and  flexibility  at  the  state  and  local 
levels.  The  aim  is  to  give  schools; 
conununities  and  states  the  option  of 
coordinating,  promoting,  and  building  greater 
coherence  among  Federal  programs  and 
between  Federal  programs  and  state  and  local 
education  reforms. 

•  For  example,  the  School-to-Work 
Opportunities  Act  will  support  state  and 
local  efforts  to  build  a  school-to-work 
transition  system  that  will  help  youth  acquire 
the  knowledge,  skills,  abilities,  and  labor- 
market  information  they  need  to  make  a 
smooth  transition  from  school  to  career- 
oriented  work  and  to  further  education  and 
training.  Students  in  these  programs  could  be 
expected  to  meet  the  same  academic 
standards  established  in  states  under  Goals 
2000  and  will  earn  portable,  industry- 
recognized  skill  certificates  that  are 
benchmarked  to  high-quality  standards. 

•  Similarly,  the  reauthorization  of  the 
Elementary  and  Secondary  Education  Act 
(ESEA)  allows  states  that  have  developed 
their  own  standards  and  assessments  under 
Goals  2000  to  use  them  for  students 
participating  in  ESEA  programs,  thereby 
providing  one  set  of  standards  and 
assessments  for  states  and  schools  to  use  for 
their  own  reform  needs  and,  at  the  same 
time/  to  meet  Federal  requirements. 

For  more  information,  contact  1-800- 
USA-Leam. 

Appendix  D — Questions  and  Answers 
About  School-to-Work  Indian  Program 
Grants 

What  is  the  purpose  of  the  SGA? 

The  Solicitation  for  Grant  Award  (SGA) 
announces  a  competition  for  Indian  Program 
Grants  to  enable  eligible  partnerships  to 
begin  development  or  implementation  of 
School-to-Work  Opportunities  initiatives 
serving  Indian  youth  and  involving  schools 
funded  by  the  Bureau  of  Indian  Affairs. 

Are  public  conunents  being  sought? 

No.  The  SGA  was  developed  in  concert 
with  key  oiganizations  including  the  Bureau 
of  Indian  A&irs,  the  National  Advisory 
Gouncil  on  Indian  Education,  and  Indian 
programs  within  the  Departments  of 
Education  and  Labor.  This  work  group 
provided  input  into  the  development  of  the 
SGA.  In  accordance  with  DOL  procurement 
policy  and  the  desire  to  get  funds  to  the  field 
as  soon  as  possible,  the  SGA  was  published 
in  the  final  format. 

Why  School-to-Work  Opportunities? 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to  help 
its  youth  acquire  the  knowledge,  skills, 
abilities,  and  information  about  the  labor 
market  necessary  to  make  an  effective 
transition  from  school  to  career-oriented 
work.  The  School-to-Work  Opportunities  Act 
of  1994  created  a  national  framework  for 
high-quality,  school-to-work  transition 
systems  that  enable  young  Americans  to 
identify  and  navigate  paths  to  productive  and 
progressively  more  rewarding  roles  in  the 
workplace.  School-to-Work  Opportunities 
initiatives  funded  under  this  competition 
will  offer  Indian  youth  access  to  School-to- 


Work  Opportunity  programs  that  will  prepare 
them  for  first  jobs  in  high-skill,  high-wage 
careers  and  further  post-secondary  education 
and  training. 

When  are  applications  due? 

Applications  are  due  60  days  after  the 
publication  of  the  SGA. 

When  will  awards  be  made? 

All  awards  must  be  made  by  September  30, 
1996. 

How  should  I  format  my  application? 

The  Departments  recommend  that 
applications  be  formatted  as  suggested  in 
Section  I,  Part  B(2)  of  the  SGA.  Applications 
should  include:  an  abstract,  budget,  program 
narrative  and  appendices.  Applicants  are 
strongly  urged  to  submit  applications  that 
comprehensively  address  the  evaluation 
criteria  as  described  in  Section  III  Part  B.  of 
the  SGA. 

Who  will  review  my  application? 

Under  this  competition,  a  technical  review 
panels  consisting  of  peer  reviewers  and 
specialists  within  the  Departments  of  Labor, 
Education  and  Interior  will  review 
applications  for  both  development  and 
implementation  grants. 

What  will  the  review  of  my  application  be 
based  on? 

a.  Inclusion  of  required  elements. 

All  applications  must  include: 

1.  Evidence  that  the  applicant  meets  the 
definition  of  an  eligible  applicant. 

2.  An  assurance  that  the  grantee  will  abide 
by  the  safeguards  as  stated  in  the  legislation. 

b.  Quality  and  comprehensiveness  of  the 
program  narrative. 

Panelists  will  evaluate  all  applications 
against  the  criteria  listed  in  Part  III,  Section 
B  of  the  SGA  for  the  development  and 
implementation  grant  competitions. 

Emphasis  will  be  placed  on  the  scope  and 
quality  of  the  proposed  plan  and  with  careful 
consideration  of  the  effectiveness,  rather  tlian 
the  presence,  of  each  program  component. 
Final  funding  decisions  will  be  made  based 
on  the  results  of  both  the  panel  review 
process  and  other  factors  as:  geographic 
balance,  diversity  of  programmatic 
approaches,  replicability,  sustainability,  and 
innovation. 

Who  is  eligible  to  apply  for  these  grants? 

A.  A  partnership  which  proposes  to  serve 
Indian  youth  and  involves  Bureau  of  Indian 
Affairs  funded  schools  is  qualified  under  this 
competition  to  apply  for  either  a 
development  or  implementation  grant.  To  be 
eligible  to  apply,  a  partnership  must  include: 

1.  tribal  organizations  responsible  for 
economic  development,  employment  and  job 
training,  and  education  (such  as  tribal 
business  councils,  local  chapters  of  tribal 
business  councils,  tribal  departments  of 
education  and  tribal  school  boards). 

2.  employers  (including  tribal  businesses 
or  school-based  enterprises  where 
applicable). 

3.  representatives  of  Bureau-funded 
schools  and  local  postsecondary  educational 
institutions  (including  representatives  of  area 
vocational  education  schools  and  tribal 
colleges  where  applicable). 

4.  local  educators  (such  as  teachers, 
counselors  or  administrators). 

5.  representatives  of  labor  organizations  or 
nonmanagerial  employee  representatives. 
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6.  students  and  parents, 
and  may  include  other  appropriate  entities. 
Examples  of  these  entities  are  contained  in 
Part  I,  Section  B(1)(A)  of  the  SGA. 

B.  The  Department  recognize  that  there  are 
several  geographic  areas  within  the  country 
which  contain  high  concentrations  of  Indian 
youth  that  are  not  served  by  school  systems 
supported  by  the  Bureau  of  Indian  Affairs, 
partnerships  may  be  eligible  to  apply  for 
funding  even  where  included  in  the 
partnership  are  one  or  more  non-Bureau- 
funded  schools  that  serve  Indian  youth  and 
the  involvement  of  Bureau-funded  schools 
consists  of  a  collaborative,  consultative,  or 
close  advisory  relationship  within  the 
partnership  in  which  services  are  not 
necessarily  provided  directly  to  the  Bureau- 
funded  school’s  students,  but  which  results 
in  measurable  beneht  to  both  the  partnership 
and  the  Bureau-funded  school  or  schools.  For 
more  information  on  eligibility  see  Part  I, 
Section  B(1)(B]  of  this  solicitation. 

The  Department  intend  to  prescreen  all 
applications  against  the  aforementioned 
eligibility  criteria  prior  to  the  panelists’ 
review  and  will  not  consider  any 
applications  that  do  not  contain  the  required 
assurances  and  determining  information. 

What  funding  is  available? 

This  SGA  offers  approximately  $625,000  in 
FY  95  funds  authorized  under  the  School-to- 
Work  Opportunities  Act.  The  statute  states 
that  ’A  of  1%  of  all  future  appropriations 
shall  be  set  aside  for  STWO  Indian  Program 
Grants. 

How  many  grants  are  anticipated? 

The  Departments  anticipate  awarding: 

•  Approximately  7  development  grants  of 
$30,000  each;  and 

•  Up  to  5  implementation  grants  ranging  in 
amount  between  $75,000  and  $100,000. 

The  final  amount  of  each  award  will  be 
based  on  a  number  of  factors,  including  the 
scope,  quality,  and  comprehensiveness  of  the 
proposed  initiative  and  the  size  of  the 
population  to  be  served. 

How  long  is  the  project  period? 

The  award  period  for  this  competition  will 
be  12  months.  However,  grants  may  be 
continued  for  up  to  five  years  based  on 
satisfactory  progress  and  the  availability  of 
federal  funds. 

Can  I  apply  for  both  a  development  and 
implementation  grant? 

Eligible  partnerships  may  apply  for  either 
a  development  grant,  an  implementation 
grant  or  both.  The  rationale  is  to  allow  those 
partnerships  which  have  been  engaged  in 


planning  and  development  activities  to  apply 
for  an  implementation  grant  without 
jeopardizing  their  opportunities  for  receiving 
a  development  grant.  However,  partnerships 
that  intend  to  apply  for  consideration  under 
both  the  development  and  implementation 
grant  competitions  must  submit  separate 
applications  for  each  competition.  A  local 
partnership  may  receive  only  one  (1)  grant 
under  this  competition,  either  a  development 
grant  or  an  implementation  grant. 

What  are  the  reporting  requirements? 

Reporting  requirements  include  quarterly 
financial  and  narrative  reports  and  an  annual 
report  on  project  accomplishments. 

How  can  I  find  out  more  information  about 
the  solicitation? 

The  National  School-to-Work  Ofiice  in 
cooperation  with  Region  IX  School-to-Work 
staff  will  be  sponsoring  a  Bidder’s 
Conference  for  parties  interested  in  applying 
for  School-to-Work  Indian  Program  Grants. 
The  Bidders  Conference  will  be  held  on  May 
23, 1996  at  Mesa  Community  College  in 
Mesa,  Arizona.  Partnerships  that  are 
interested  in  attending  need  to  pre-register 
participants  with  Technical  Assistance  and 
Training  Corporation.  Information  pertaining 
to  this  activity  can  be  found  in  Part  II, 

Section  F  of  this  solicitation. 

What  other  grant  programs  have  been 
implemented  under  the  STWO  Act? 

The  U.S.  Department  of  Labor  and 
Education  are  jointly  conducting  separate 
competitions  for  grants  to  States  that  are 
prepared  to  implement  statewide  School-to- 
Work  Opportimities  systems,  to  local 
partnerships  that  are  prepared  to  implement 
local  School-to-Work  Opportunities 
initiatives,  and  to  local  partnerships  that 
serve  high  poverty  areas  of  Urban  and  Rural 
constituencies  and  that  are  also  prepared  to 
develop  and  implement  local  School-to-Work 
Opportunities  initiatives.  Planning  and 
development  grants  have  been  awarded  to  all 
States,  Puerto  Rico  and  the  U.S.  Territories. 

[FR  Doc.  96-12199  Filed  5-15-96;  8:45  amj 
BILUNG  CODE  4510-«I-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 

Appendix 


Act  (P.L.  103—182),  hereinafter  called 
(NAITA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  Q,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  horn  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  S^ion  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor’s  actions 
and  the  Labor  Department’s 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182  are  eligible 
to  apply  for  NAFTA-TAA  imder 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (IX)L)  in 
Washington,  D.C  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  May 
28, 1996. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than  May 
28, 1996. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 

DOL,  Room  G-4318,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  EX]  this  30th  day  of 
April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


Petitioner  (unionyworkers/firm) 

Location 

Date  re¬ 
ceived  at 
Governor’s 
office' 

Petition  No. 

Articles  produced 

Fashion  Development  Center,  Inc.  (Co.) . 

El  Paso.  TX  . 

04/5/96 

NAFTA-00961 

Technical  Assistance  to  Garment  Industry. 

Airguide  Instruments  Company;  Johnson 
Worldwide  Associates. 

Sturtevant,  Wl  . . 

04/5/96 

NAFTA-00962 

Compasses. 

Dolphin  International,  Ltd.  (Co.) . 

The  Dallas,  OR . 

04/8/96 

NAFTA-00963 

Window/Door  Components  and  Furniture 
Panels/Components. 

Blue  Mountain  Forest  Products,  Inc.;  Rieth 
Oregon  Sawmill  (Wkrs). 

Pendleton,  OR . 

04/9/96 

NAFTA-00964 

Finished  Lumber. 
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Petitioner  (unkxVworkers/firm) 

Location 

Date  re¬ 
ceived  at 
Governor’s 
office 

Petition  No. 

Articles  produced 

Sony  Electronics;  National  Refurbishing 

Carol  Stream,  IL  .... 

04/8/96 

NAFTA-00965 

Refurbishing  of  consumer  electronics. 

Center  (Wkrs). 

Connie  Rose  Manufacturing,  Inc.  (UNITE)  ... 

Philadelphia,  PA  .... 

04/10/96 

NAFTA-00966 

Bathing  Suits. 

CTS  Corporation  (Wkrs)  .  . 

Brownsville,  TX . 

04/10/96 

NAFTA-00967 

Speakers,  variable  resistors  and  switches. 

Hummin^rd  Cornmunication  (Wkrs) . 

Raleigh,  NC . 

04/11/96 

NAFTA-00968 

Software  diskette,  packaging,  shipping  and 
technical  support 

El  Paso  Natural  Gas  Compeiny  (Wkrs) . 

El  Paso,  TX  . 

04/10/96 

NAFTA-00969 

Natural  Gas  Transmission. 

l.ightolier  West  (Wkrs)  ,, . 

Compton,  CA . 

03/27/96 

NAFTA-00970 

Lighting  Fixtures. 

Ladies  sportswear,  blouses  and  fuHy  lined 
jackets. 

Ronnie  Manufacturing  Co.,  IrK.  (Wkrs)  . 

New  Bedford,  MA 

04/11/96 

NAFTA-00971 

Sarah  Lee  Knit  Products;  Lumberton  Sew- 

Winstorv-Salem,  NC 

04/12/96 

NAFTA-00972 

T-Shirt  sewing  plant 

ing  Plant  (Co.). 

Siecor  Corporation  (Wkrs)  . 

San  Diego,  CA . 

04/11/96 

NAFTA-00973 

Telephone  modules. 

JTW  Garment  Factory  (Wkrs) ..! . - . 

Scotts  Hill,  TN . 

04/12/96 

NAFTA-00974 

Pants,  shorts. 

American  Apparel,  Inc.  (Wkrs) . . 

Knoxville,  TN  . 

04/12/96 

NAFTA-00975 

Various  styles  of  T-shirts. 

A  and  C  Enterprises,  Inc.  (Wkrs) . 

Carthage,  TN . 

04/12/96 

NAFTA-00976 

Ladies  house  robes. 

Whirlpool  Corporation;  Evansville  Division 

Evansville,  IN . 

04/12/96 

NAFTA-00977 

Refrigerators. 

(lUE). 

! 

ECM  Motor  Co.  (Co.) . 

Clearfield,  UT . 

04/12/96 

NAFTA-00978 

Gearmotors. 

Hagger  Clothing  Coinpany;  Wesico  Sewing, 

Waslaco,  TX  . 

04/16/96 

NAFTA-00979 

Clothing. 

Inc.  (Wkrs). 

HIP  Industries,  Inc.;  Hotboro  Industrial  Paik 

Hatboro,  PA . 

04/15/96 

NAFTA-00980 

Children’s  wear. 

(UNITE). 

American  Stud  Company . 

OIney,  MT . 

04/17/96 

NAFTA-00981 

Stud  Lumber. 

Cambridge  Industries  Inc.  (lUE)  . 

Ionia,  Ml . 

04/11/96 

NAFTA-00982 

Reinforced  plastic  automotive  struck  body 
panels. 

C  arxf  D  Charter  Power  Systems;  Ratelco 
Electronics  (Wkrs). 

Seattle,  WA . . 

04/17/96 

NAFTA-00983 

Modular  Power  rectifiers,  power  supply  sys¬ 
tems  testing  &  engineering  support  for 
product  line. 

0.1.  Brockway,  Irw.;  Glass  Containers . 

Brockway,  PA  . 

04/19/96 

NAFTA-00984 

Glass  Containers. 

Georgia  Girl  Marujfacturing  (Wkrs) . 

Smithsville,  TN . 

04/9/96 

NAFTA-00985 

Ladies  Clothing. 

Border  Apparel  (Wkrs) . . 

El  Paso,  TX  . 

04/24/96 

NAFTA-00986 

Parrts,  Jackets  and  Shorts. 

American  Olean  Tile  (Wkrs)  . 

.l3nk<%nn,  TN  . 

04/29/96 

NAFTA-00987 

Glaze  wall  tile. 

KN  Energy  (Wkrs) . 

Lakewood,  CO . 

04/19/96 

NAFTA-00988 

Natural  Gas. 

United  Technologies  Corp.;  United  Tech- 

El  Paso,  TX  . 

04/22/96 

NAFTA-00989 

Electrical  harness. 

nologies  Autorrmtive  at  El  Pas  (Wkrs). 

MrvplAX  IndiMtriAS  (Wkrs)  . 

Gwinn,  Ml  . 

01/19/96 

NAFTA-00991 

Parts  for  trucks. 

Crown  Pacific;  Alb«ii  Falls  Unit  . 

Oldtown,  ID  . . 

04/22/96 

NAFTA-00992 

Lumber  and  lumber  by-products. 

Shirts. 

Manhattan  Shirt  Company  (Wkrs)  . 

Americus,  GA  . 

04/22/96 

NAFTA-00993 

North  American  Communications  (Wkrs)  . 

Duneartsville,  PA  ... 

04/24/96 

NAFTA-00994 

Direct  Mail  Service. 

Earley  Manufacturing  Company  (Co.)  . 

Blakely,  GA . 

04/22/96 

NAFTA-00995 

Sportcoats. 

WIHiamson  Dickie  Manufacturing  (Wkrs) . 

Eagle  Pass,  TX . 

04/25/96 

NAFTA-00996 

PeuIs  of  pants. 

Thomas  arxl  Betts;  Amerace  Electronic 
Components  (Co.). 

Punta  Gorda,  FL  .... 

04/16/96 

NAFTA-00997 

Electronic  comporrents  and  terminal  blocks. 

(FR  Doc.  96-12298  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4S10-30-M 


[NAFTA-00444B] 

Haggar  Clothing  Company;  Weslaco 
Manufacturing  Company,  AJfUA  Bowie 
Manufacturing  Company,  A/K/A 
Weslaco  Sewing,  Weslaco,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  writh  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Notice  of  Amended  Certification  of 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance  on 


April  19, 1996,  applicable  to  all  workers 
of  Weslaco  Manufacturing  Company,  a/ 
k/a  Bowie  Manufacturing  Company, 
Weslaco,  Texas.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  men’s  pants  and  coats. 
The  State  Agency  reports  that  some  of 
the  workers  separated  from  the  subject 
firm  had  their  imemployment  insurance 
(UI)  taxes  paid  to  Weslaco  Serving. 
Accordingly,  the  Department  is  again 
amending  the  certification  to  include 
Weslaco  Sewing. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  Haggar  Clothing  Company  who  were 


adversely  affected  by  increased  imports 
from  Mexico  or  Canada. 

The  amended  notice  applicable  to 
NAFTA-00444  is  hereby  issued  as 
follows: 

All  workers  of  workers  of  Haggar  Clothing 
Company,  Weslaco  ManufacParing  Company, 
a/k/a  Bowie  Manufocturing  Company,  a/k/a 
Weslaco  Sewing,  Weslaco,  Texas  (NAFTA- 
00444B)  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
27, 1994  are  eligible  to  apply  for  NAFTA- 
TAA  under  Section  250  of  the  Trade  Act  of 
1974. 
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Signed  at  Washington,  D.C.  this  27th  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  96-12300  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4510-30-M 


[NAFTA-00684] 

Mead  Office  Products,  Salem,  Oregon; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Mead  Office  Products,  Salem,  Oregon. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department’s 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

NAFTA-00684;  Mead  Office  Products, 
Salem,  Oregon  (April  26, 1996) 

Signed  at  Washington,  D.C.  this  26th  day 
of  April,  1996. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12297  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  4510-30-M 


[NAFTA-00950] 

Mid-Columbia  Lumber  &  Box  Co.,  Inc., 
Madras,  Oregon;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  April  1, 1996  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Mid-Columbia  Lumber  and  Box 
Company,  Incorporated  located  in 
Madras.  Oregon. 

In  a  letter  dated  April  24, 1996,  the 
sole  petitioner  requested  that  this 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  ho  purpose,  and  the  in^vestigation 
has  been  terminated. 


Signed  at  Washington,  D.C.,  this  30th  day 
of  April  1996. 

Russell  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12299  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4510-30-M 


[NAFTA-00739] 

Miller  Brewing  Company,  Milwaukee 
Brewery,  Milwaukee,  Wisconsin; 

Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  March  28, 1996,  the 
petitioners.  Brewery  Workers  Local  9, 
UAW  (Amalgamated)  AFL-CIO, 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  of 
the  subject  firm.  The  denial  notice  was 
signed  on  February  27, 1996,  and 
published  in  the  Federal  Register  on 
March  19, 1996  (61  FR  11225). 

The  petitioner  presents  evidence  that 
the  Department’s  analysis  of  U.S. 
imports  of  beer  was  incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  29th  day 
of  April  1996. 

Russell  T.  Kile, 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12291  Filed  5-15-96;  8:45  am) 
BILLING  CODE  4S10-30-M 


[NAFTA-00838] 

Winona  Knitting  Mills,  Inc.,  Berwick 
Knitwear  (Formerly  Komar  &  Sons 
Berwick  Knitwear)  Berwick, 
Pennsylvania;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  April  16, 1996,  the 
company  official  requested 
administrative  reconsideration  of  the 
Department  of  Labor’s  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance  for 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  April  8, 1996  and 


will  soon  be  published  in  the  Federal 
Register. 

The  company  official  presents 
evidence  that  the  Department’s  survey 
of  the  subject  firm’s  customers  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision,  the  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  27th  day 
of  April  1996. 

Russell  T.  Kik. 

Acting  Proffxjm  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  96-12290  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4510-30-M 


Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  new  collection  of;  Housing 
Terms  and  Conditions  (WH-521);  and 
the  p'Yiposed  extension  collection  of: 
Carrier’s  or  Self-Insurers’  Report  to  the 
Deputy  Commissioner  (LS-222);  and 
Representative  Payee  Report  (CM-623), 
Representative  Payee  Report — Short 
Form  (CM-623S),  Physician’s/Medical 
Officer’s  Report  (CM-787). 

A  copy  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  17, 1996.  The  Department  of  Labor 
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is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES;  Mr.  Rich  Elman,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  219-6375 
(this  is  not  a  toll-free  number),  fax  202- 
219-6592. 

SUPPLEMENTARY  INFORMATION: 

Housing  Terms  and  Conditions 

I.  Background 

Section  201(c)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSP A)  requires  that  any  farm  labor 
contractor,  agricultural  employer  or 
agricultural  association  that  provides 
housing  to  any  seasonal  agricultural 
worker  post  in  a  conspicuous  place  or 
present  to  such  worker  a  statement  of 
the  terms  and  conditions  of  such 
housing.  In  addition,  section  201(g)  of 
MSPA  requires  that  such  information  be 
provided  in  English,  or  as  necessary  and 
reasonable,  in  a  language  common  to  the 
workers  and  that  the  Department  of 
Labor  make  forms  available  to  provide 
such  information.  This  information 
collection  is  a  third  party  notification 
and  was  previously  not  considered 
subject  to  the  Paperwork  Reduction  Act. 

II.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 


information  in  order  to  carry  out  its 
responsibijity  to  monitor  an  employer’s 
compliance  with  MSPA  requirements 
concerning  the  terms  of  occupancy  of 
housing  for  seasonal  agricultural 
workers. 

Type  of  Review:  New  collection. 

Agency:  Employment  Standards 
Administration. 

Title:  Housing  Terms  and  Conditions. 

OMB  Number:  None. 

Agency  Number:  WH-521. 

Affected  Public:  Farms;  Businesses  or 
other  for-profit;  Individuals  or 
households. 

Total  Respondents:  1,200. 

Frequency:  Third  party  disclosure;  On 
occasion. 

Total  Responses:  1,200. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  600. 

Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Carrier’s  or  Self-Insurer’s  Report  to  the 
Deputy  Commissioner 

I.  Background 

Section  39(c)(1)  of  the  Longshore  Act 
requires  that  disabled  workers  be 
assisted  in  obtaining  the  best 
rehabilitation  services  available.  Injured 
workers  traditionally  have  been  referred 
late  for  vocational  services,  which 
results  in  excessive  compensation  costs 
for  employers  and  difficulty  in 
rehabilitating  injured  workers.  This 
form  is  used  for  the  early  identification 
of  injured  workers  who  may  need 
vocational  rehabilitation  services  to 
assist  them  in  a  swift  return  to 
employment. 

II.  Current  Actions 

The  Elepartment  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  that  insurance 
carriers  and  self-insurers  can  identify 
disabled  workers  who  may  need 
vocational  services  to  return  to  work  as 
quickly  as  possible. 

Type  of  Review:  Extension. 

Agency:  Emplojrment  Standards 
Administration. 

Title:  Carrier’s  or  Self-Insurer’s  Report 
to  the  Deputy  Commissioner. 

OMB  Number:  1215-0051. 


Agency  Number:  LS-222. 

Affected  Public:  Businesses  or  other 
for-profit. 

Total  Respondents:  16. 

Frequency:  On  occasion. 

Total  Responses:  162. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  41. 

Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Representative  Payee  Report, 
Representative  Payee  Report-Short 
Fonn,  Physician’s/Medical  Officer’s 
Report 

I.  Background 

Benefits  due  a  black  lung  beneficiary 
may  be  paid  to  a  representative  payee 
on  behalf  of  the  beneficiary  when  the 
beneficiary  is  unable  to  manage  his/her 
benefits  due  to  incapability, 
incompetence  or  minority.  The 
Representative  Payee  Report  and  the 
Representative  Payee  Report-Short 
Form,  eu^  used  to  collect  expenditure 
data  regarding  the  disbursement  of  the 
beneficiary’s  benefits  by  the  payee  to 
assure  that  the  beneficiary’s  needs  are 
being  met.  The  Physician’s/Medical 
Officer’s  Report  is  used  to  determine  the 
incapability  or  incompetency  of  a 
beneficiary  to  manage  his/her  benefits. 

II.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  determine  if  a 
beneficiary  is  capable  and/or  competent 
to  manage  his/her  benefits,  and  to 
assure  that  the  representative  payee  is 
using  the  benefits  to  meet  the 
beneficiary’s  needs. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Representative  Payee  Report, 
Representative  Payee  Report-Short 
Form,  Physician’s/Medical  Officer’s 
Statement. 

OMB  Number:  1215-0173. 

Agency  Number:  CM-623,  CM-623S, 
CM-787. 

Affected  Public:  Businesses  or  other 
for-profit. 


Form 

Total 

respondents 

Frequency 

Total  re¬ 
sponses 

Average  response  time 

Burden 

CM-623  . 

1,335 

Annually . 

1,335 

VA  hr . 

2,003 

CM-623S  . 

890 

Annually . 

890 

10  min . 

148 

CM-787  . 

223 

On  occasion  . . . 

223 

15  min . 

56 

Totals . 

2,448 

2,448 

2,207 
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Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $779. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  13, 1996. 

Cecily  A.  Rayburn, 

Director,  Division  of  Financial  Management, 
Office  of  Management,  Administration  and 
planning.  Employment  Standards 
Administration. 

(FR  Doc.  96-12285  Filed  5-15-96;  8:45  am] 
BILUNO  CODE  4S10-Z7-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
May  22, 1996. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street,  Alexandria,  VA 
22314-3428, 

STATUS:  Open. 

BOARD  BRIEFING: . 

1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED:  . 

1.  Approval  of  Minutes  of  Previous 
Open  Meeting. 

2.  charter  Application  firom  the 
Proposed  Wendell  Phillips  Community 
Development  Federal  Cr^it  Union, 
Minneapolis,  Minnesota. 

3.  Appeal  of  Regional  Director’s 
Elenial  of  a  Field  of  Membership 
Expansion  Request  horn  Insurance 
Employee  Federal  Credit  Union. 

4.  Proposed  Rule:  Part  704,  NCUA’s 
rules  and  Regulations,  Corporate  Credit 
Unions. 

RECESS:  10:45  a.m.. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 
May  22, 1996. 

PLACE:  Board  Room,  7th  Floor,  Room 

4047. 1775  Duke  St.,  Alexandria.  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous 
Closed  Meetings. 

2.  Appeal  firom  a  Credit  Union  of  a 
Federal  Credit  Union’s  Field  of 
Membership  Expansion.  Closed 
piu^uant  to  exemption  (8). 

3.  Request  from  A  Federal  Credit 
Union  for  a  Low-Income  Community 
Area  Charter  Expansion.  Closed 
pursuant  to  exemption  (8). 

4.  Request  from  a  Credit  Union  to 
Convert  to  a  Federal  Community 


Charter.  Closed  pursuant  to  exemption 

(8). 

5.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Commimity 
Charter.  Closed  pursuant  to  exemptions 
(8)  and  (9)  (B). 

FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan,  Acting  Secretary  of  the 
Board,  Telephone  (703)  518-6300. 
Hattie  Ulan, 

Acting  Secretary  of  the  Board. 

(FR  Doc.  96-12474  Filed  5-14-96;  2:02  pm) 
BILUNO  CODE  753S-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-263, 50-282, 50-306  and 
72-10) 

Northern  States  Power  Company; 
Notice  of  Transfer  of  Control  of 
License 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Re^latory  Commission 
(Commission)  is  considering  approval 
under  10  CFR  50.80  and  10  CFR  72.50 
of  the  transfer  of  control  of  the  ficenses 
for  the  Monticello  Nuclear  Generating 
Plant,  the  Prairie  Island  Units  1  and  2 
Nuclear  Generating  Plants,  and  the 
Prairie  Island  Indepiendent  Spent  Fuel 
Storage  Installation  facility,  held  by 
Northern  States  Power  Company  (NSP). 
Following  a  series  of  transactions,  NSP 
will  become  a  wholly  owned  subsidiary 
of  Wisconsin  Energy  Corporation 
(WEC),  the  parent  company  of 
Wisconsin  Electric  Power  Company 
(WEPCO).  WEC  will  be  renamed 
Primergy  Corporation  (Primergy)  and 
will  own  two  operating  utility 
subsidiaries:  (1)  Northern  States  Power 
Company,  whicli  will  be  reincorporated 
in  Wisconsin  and  merged  with  a  newly 
formed  WEC/lTimergy  subsidiary,  and 
(2)  WEPCO,  which  will  be  named 
Wisconsin  Energy  Company.  The 
merged  NSP  will  continue  to  operate  the 
same  facilities  above  in  the  same 
locations.  _ 

Pursuant  to  10  CFR  50.80  and  10  CFR 
72.50  the  Commission  may  approve  the 
transfer  of  control  of  a  license,  after 
notice  to  interested  persons,  upon  the 
Commission’s  determination  that  the 
holder  of  the  license  following  the 
transfer  of  control  is  qualified  to  hold 
the  license  and  the  transfer  of  the 
control  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
action,  see  the  October  20, 1995, 
submittal  from  NSP,  which  is  available 
for  public  inspection  at  the 


Commission’s  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 

NW,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department.  300  Nicollet 
Mall,  Minneapolis.  Minnesota  55401. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  May  1996. 

For  the  Nuclear  Regulatory  Conunission. 
Kevin  A.  Connaughton, 

Acting  Director,  Project  Directorate  lll-l. 
Division  of  Reactor  Projects — in/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  96-12266  Filed  5-15-96;  8:45  ami 
BILUNQ  CODE  7SM-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday.  May  16. 1996, 
has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee’s 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  5559, 1900 
E  Street,  NW.,  Washington.  DC  20415, 
(202)  606-1500. 

Dated:  May  8, 1996. 

Phyllis  G.  Foley, 

Chief,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  96-12493  Filed  5-14-96;  2:46  pm) 
BILLINO  CODE  S32S-01-M 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  a  new  Privacy  Act  system  of 
records,  USPS  050.050,  Finance 
Records — International  Money  Transfer 
Transaction  and  Inquiry  Records.  The 
new  system  contains  the  names  and 
addresses  of  piuchasers  and  payees  of 
international  money  transfer  services 
and  transaction  information  such  as 
identifying  numbers  and  amounts. 
DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed  new 
system  of  records.  This  proposal  will 
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become  effective  without  further  notice 
on  June  17, 1996,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Pa)nroll  Accounting  and  Records, 
United  States  Postal  Service,  475 
L’Enfant  Plaza  SW,  Room  8650, 
Washington,  DC  20260-5243.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  public 
inspection  and  photocopying  between  8 
a.m.  and  4:45  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  E.  Sheriff,  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  enters  into  agreements  with 
some  Foreign  Postal  Administrations  to 
exchange  postal  money  orders.  Money 
orders  are  transmitted  under  these 
reciprocal  agreements  through  payment 
lists,  money  order  authorizations,  or 
both,  on  behalf  of  the  purchaser  in  the 
country  of  origin.  A  list  number  and 
international  niunber  are  assigned  to 
and  used  to  track  each  money  order. 
Because  those  numbers  are  used  for 
internal  tracking,  they  are  generally  not 
known  by  a  customer  (either  the 
purchaser  or  the  payee  inquiring  about 
the  status  of  a  money  order).  However, 
by  cross-referencing  a  transaction 
dataset  or  reference  number  with  a 
customer  name  dataset,  the  Postal 
Service  is  able  to  retrieve  status 
information.  For  that  reason,  the  Postal 
Service  is  establishing  this  grouping  of 
records  as  a  system  of  recoils  subject  to 
the  Privacy  Act, 

The  Postal  Service  also  maintains 
purchaser,  payee,  and  transaction 
information  relating  to  international 
money  transfers.  The  transfer  is 
completed  through  payment  to  the 
payee  in  the  foreign  county.  As  with 
money  order  inquiries,  information 
about  a  transaction  may  be  retrieved  in 
response  to  a  status  inquiry. 
Consequently,  the  Postal  Service  deems 
it  appropriate  to  include  money  transfer 
records  in  this  system  of  records. 

Maintenance  of  these  records  is  not 
expected  to  have  a  significant  effect  on 
individual  privacy  rights.  Information 
kept  is  limited  to  the  name  and  address 
of  the  purchaser  and/or  payee  and 
information  about  the  transaction,  such 
as  amount,  money  order  serial  number 
or  other  identifying  number,  and 
payment  status.  Tbe  information  will  be 
kept  in  a  secured  environment,  with 
automated  data  processing  (ADP) 
physical  and  administrative  security 
and  technical  software  applied  to 
information  on  computer  media. 
Computers  and  hard  copy  records  are 


maintained  in  a  secured  computer 
complex  with  access  granted  by  guards. 
Access  to  areas  witbin  the  complex  is 
restricted  with  card  keys.  Access  within 
the  area  is  further  restricted  to 
authorized  personnel  with  an  official 
need.  To  the  extent  information  is 
exchanged  with  a  foreign  administration 
or  institution,  it  is  exchanged  under  the 
terms  of  an  agreement  that  requires 
conffdentiality  and  limitations  on  use. 
Security  controls  are  applied  to 
information  electronically  transmitted. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  following 
proposed  system  has  been  sent  to 
Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 

USPS  050.050 

SYSTEM  NAME: 

Finance  Records — International 
Money  Transfer  Transaction  and  Inquiry 
Records,  USPS  050.050. 

SYSTEM  LOCATIONS: 

Accounting  service  centers. 

CATEGORIES  OF  INOlVDUALS  COVERED  BY  THE 
SYSTEM: 

Purchasers  and  payees  of  postal 
money  order  and  money  transfer 
services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  address  of  purchaser,  name 
and  address  of  money  order/money 
transfer  payee,  amount,  country  code, 
date  of  issue,  place  of  issue,  and 
identifying  numbers  such  as  list 
number,  authorization  number,  serial 
number,  and/or  reference  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  401  and  404. 

PURPOSE(S): 

Information  within  this  system  is 
used  to  issue  and  track  international 
postal  money  order  and  money  transfer 
transactions  and  to  respond  to  inquiries 
concerning  the  status  of  those 
transactions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  use  statements  a,  b,  c, 
d,  e,  f,  g,  h,  and  j  listed  in  the  prefatory 
statement  at  the  beginning  of  the  Postal 
Service’s  published  system  notices 
apply  to  this  system.  Other  routine  uses 
follow: 

1.  Information  from  this  system  may 
be  disclosed  to  a  Foreign  Postal 
Administration  or  postal  or  financial 
institution  which  has  entered  into  a 


reciprocal  agreement  with  the  Postal 
Service  to  exchange  postal  money 
orders. 

2.  Information  from  this  system  may 
be  disclosed  to  a  foreign  entity  under 
agreement  with  the  Postal  Service  to 
distribute  money  order  and  transfer 
funds. 

3.  Information  from  this  system  may 
be  disclosed  to  the  purchaser  or  payee 
of  a  money  order  or  money  transfer  in 
order  to  respond  to  an  inquiry 
concerning  the  transaction. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  computer  storage  media. 

RETRIEVABILITY: 

Name  of  purchaser,  name  of  payee, 
authorization  number,  money  order 
serial  number,  and  reference  number. 

safeguards: 

Hard  copy  records  and  computers 
containing  information  within  this 
system  of  records  are  located  in  a 
building  with  controlled  access.  To  gain 
access  to  the  building  and  access  to 
controlled  areas  within  the  building, 
individuals  must  have  authorized 
badges  and/or  card  keys.  Computer 
systems  are  protected  with  an  installed 
security  software  package,  the  use  of 
computer  log-on  IDs,  and  operating 
system  controls.  Access  is  limited  by 
those  means  to  persons  whose  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

a.  Money  Order  Inquiry  Records.  Cut 
off  this  file  each  calendar  year  and 
destroy  three  years  from  date  of  cutoff. 

b.  Money  Transfer  Transaction 
Records.  Maintain  for  three  years. 
Destroy  by  shredding  (paper)  or 
degaussing  or  electronic  erasure 
(computer). 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Vice  President,  Controller  United 
States  Postal  Service  475  L’Enfant  Plaza 
SW.,  Washington  DC  20260-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  must  contain  the 
authorization  number  for  money  orders 
and  the  reference  number  for  money 
transfers. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  tbe  Postal  Service 
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Privacy  Act  regulations  regarding  access 
to  records  eind  verification  of  identity 
under  39  CFR  266.6. 

COHTESTING  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Purchasers  and  payees  of  money  order 
and  money  transfer  transactions  and 
Foreign  Postal  Administrations  and 
entities. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  96-12336  Filed  5-15-96;  8:45  am] 
BILLING  CODE  7710-12-P 


PRESIDENT’S  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

The  Eleventh  Meeting  of  the 
President’s  Councii  on  Sustainable 
Development  (PCSD)  in  Washington, 
DC 

Summary:  The  President’s  Council  on 
Sustainable  Development,  a  partnership 
of  industry,  government,  and 
environmental,  labor,  and  Native 
American  organizations,  will  convene 
its  eleventh  meeting  in  Washington,  DC. 
The  Coimcil  transmitted  its  report, 
entitled  Sustainable  America:  A  New 
Consensus  for  Prosperity,  Opportunity, 
£md  a  Healthy  Environment  for  the 
Future,  to  President  Clinton  on  March  7, 
1996.  The  text  of  the  Council’s  report 
can  be  found  on  the  internet  at  http:// 
wwwl.whitehouse.gov/pcsd. 

During  the  upcoming  meeting,  the 
President’s  Council  on  Sustainable 
Development  will  discuss  the 
implementation  of  the 
recommendations  contained  in  its 
report.  The  discussion  will  be  guided  by 
the  following  agenda: 

Agenda 

I.  Update  since  transmittal  of  Council 

report  to  the  President 

II.  Presentations  on  implementation 

activities  already  underway 

III.  Discussion  of  Next  Steps  for 

Implementation 

IV.  Public  Comment  Period 

In  particular,  the  Council  would  like 
public  comment  on  the  following 
questions: 

What  two  or  three  recommendations 
contained  in  the  Council’s  report  should 
receive  priority  attention  by  the  Council 
in  the  implementation  phase? 

Are  activities  imderway  that 
contribute  to  the  implementation  of  the 
Council’s  recommendations  that  merit 
the  attention  of  the  Council? 

Dates/Times:  Thursday,  May  30, 

1996,  2:00-4:00  p.m. 


Place:  The  Renaissance  Mayflower 
Hotel,  Grand  Ballroom  (Lobby  Level), 
1127  Connecticut  Avenue,  NW., 
Washington,  DC  20036,  phone:  (202) 
347-3000. 

Status:  Open  to  the  Public.  Public 
comments  are  welcome.  Comments  may 
be  submitted  orally  on  May  30  or  in 
writing  any  time  prior  to  or  during  the 
May  30, 1996  meeting.  Please  submit 
written  comments  prior  to  the  meeting 
to:  PCSD,  Public  Comments,  730 
Jackson  PL,  NW.,  Washington,  DC 
20503,  or  fax  to:  (202)  408-6839. 

Contact:  Acting  Implementation 
Coordinator,  Martin  A.  Spitzer  at  (202) 
408-5331 

Sign  Language  interpreter:  Please  call 
the  contact  if  you  will  need  a  sign 
language  interpreter. 

Martin  A.  Spitzer, 

Acting  Implementation  Coordinator, 
President’s  Council  on  Sustainable 
Development. 

[FR  Doc.  96-12276  Filed  5-14-96;  10:54  am] 
BILLING  CODE  312S-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Continuing 
Disability  Report. 

(2)  Form(s)  submitted:  G-254. 

(3)  OMB  Number:  3220-0187. 

(4)  Expiration  date  of  current  OMB 
clearance:  June  30, 1996. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  2,100. 

(8)  Total  annual  responses:  2,100. 

(8)  Total  annual  reporting  hours:  877. 
(10)  Collection  description:  Under  the 
Railroad  Retirement  Act,  a  disability 
annuity  can  be  reduced  or  not  paid, 
depending  on  the  amount  of  earnings 
and  type  of  work  performed.  The  report 
obtains  information  about  a  disabled 
annuitant’s  employment  and  earnings. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  fi-om  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 


the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Boiird,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395—7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  96-12320  Filed  5-15-96;  8:45  am] 
BILLatG  CODE  7M5-41-M 


Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Aged  Monitoring 
Questionnaire. 

(2)  Form(s)  submitted:  G-19c. 

(3)  OMB  Number:  3220-0178. 

(4)  Expiration  date  of  current  OMB 
clearance:  Jime  30, 1996. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

,  (6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  5,000. 

(8)  Total  annual  responses:  5,000. 

(9)  Total  annual  reporting  hours:  500. 

(10)  Collection  description:  The 
collection  obtains  information  about 
aged  annuitants  between  75  and  104 
years  of  age.  These  annuitants  may  no 
longer  be  competent  or  their  death  may 
not  have  been  reported.  Under  the 
Railroad  Retirement  Act,  the  Railroad 
Retirement  Board  (RRB)  may  pay 
benefits  to  someone  other  than  the 
annuitant  if  it  is  in  the  annuitant’s 
interest.  The  RRB  must  terminate 
payments  to  a  deceased  annuitant. 

ADDtDONAL  INFORMATION  OR  CXIMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  firom  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
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Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 

Qeamnce  Officer. 

IFR  Doc.  96-12321  Filed  5-15-96;  8:45  am] 
BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21948;  File  No.  812-10046] 

Connecticut  General  Life  Insurance 
Company,  et  al. 

May  9, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Connecticut  General  Life 
Insurance  Company  (“CG  Life”),  CG 
Variable  Annuity  Separate  Account  II 
(the  “Variable  Account”),  and  Cigna 
Financial  Advisors,  Inc.  (“CFA”). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  CG  Life  to 
deduct  a  mortality  and  expense  risk 
charge  from:  (i)  the  assets  of  the  Variable 
Accoimt,  in  connection  with  the  offer 
and  sale  of  certain  flexible  premium 
deferred  annuity  contracts  (the 
“Existing  Contracts”)  and  any  contracts 
(“Future  Contracts”)  offered  in  the 
future  by  CG  Life  which  are 
substantially  similar  in  all  material 
respects  to  the  Existing  Contracts;  and 
(ii)  the  assets  of  any  separate  account 
(“Future  Account”)  established  in  the 
future  by  CG  Life,  in  connection  with 
the  offer  and  sale  of  Future  Contracts. 
Applicants  propose  that  the  order 
extend  to  any  broker-dealer  (“Other 
Broker-Dealers”)  which  may  serve  in  the 
future  as  principal  underwriter  with 
respect  to  the  Contracts  or  Future 
Contracts,  and  which  is  or  will  be 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  “1934  Act”), 
and  a  member  of  the  National 
Association  of  Securities  Dealers  (the 
“NASD”). 

RUNG  DATE:  The  application  was  filed 
March  15, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 


to  the  Secretary  of  the  SEC  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  June  3, 1996,  and  should 
be  accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants:  Robert  A.  Picarello,  Esq., 
S-321,  Connecticut  General  Life 
Insurance  Company,  900  Cottage  Grove 
Road,  Hartford,  CT  06152,  with  copies 
to  George  N.  Gingold,  Esq.,  197  King 
Phillip  Drive,  West  Hartford.  CT  06117- 
1409  and  Michael  Berenson,  Esq., 

Jorden  Burt  Berenson  &  Johnson  LLP, 
1025  Thomas  Jefferson  Street  NW.,  Suite 
400  East,  Washington,  DC  20007-0805. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  R.  Marcin,  Law  Clerk,  or  Patrice 
M.  Pitts,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants’  Representations 

1.  CG  Life,  a  stock  life  insurance 
company  domiciled  in  Connecticut,  is  a 
wholly-owned  subsidiary  of  CIGNA 
Holdings,  Inc.,  which  is  wholly  owned 
by  CIGNA  Corporation. 

2.  CG  Life  established  the  Variable 
Account  under  Connecticut  law  on 
January  25, 1994.  The  Variable  Account 
is  a  unit  investment  trust  registered 
under  the  1940  Act.  The  Variable 
Accoimt  will  fund  the  Existing 
Contracts.^ 

3.  CFA  will  serve  as  the  distributor  of 
and  the  principal  underwriter  for  the 


'  The  Commission  issued  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  granting  exemptions 
from  the  provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  permit  CXJ  Life  to  impose 
on  Existing  Contracts  issued  through  the  Variable 
Account  a  mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.20  percent.  Investment  Company 
Act  Release  Nos.  21096  (May  25, 1995)  (order)  and 
21035  (Apr.  28, 1995)  (notice).  CG  Life  will  waive 
the  collection  of  the  additional  0.05%  mortality  and 
expense  risk  charge  on  Existing  Contracts  issued  on 
or  after  May  1, 1996,  until  the  Commission  issues 
an  order  approving  the  1.25%  mortality  and 
expense  risk  charge  proposed  herein.  A  1.20% 
mortality  and  expense  risk  charge  will  continue  to 
apply  to  all  Existing  Contracts  issued  before  May  1, 
1996,  even  if  the  requested  relief  is  granted. 


Existing  Contracts,  and  is  expected  to 
serve  as  the  distributor  of  and  the 
principal  underwriter  for  Future 
Contracts.  CFA  is  a  wholly-owned 
subsidiary  of  Connecticut  General 
Corporation,  which  is  wholly  owned  by 
CIGNA  Corporation.  CFA  is  a  broker- 
dealer  registered  imder  the  1934  Act,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  and  a 
member  of  the  NASD.  Broker-dealers 
other  than  CFA  may  serve  as 
distributors  of,  and  principal 
underwriters  for,  the  Existing  Contracts 
and  Future  Contracts.  Such  Other 
Broker-Dealers  shall  be  registered  under 
the  1934  Act,  and  members  of  the 
NASD. 

4.  The  Variable  Account  consists  of 
subaccounts  (the  “Subaccounts”).  The 
assets  of  each  Subaccount  will  be 
invested  in  a  corresponding  portfolio  of 
one  of  five  investment  companies  (the 
“Funds”).  Each  of  the  Funds  is  a 
registered,  diversified,  open-end 
management  investment  company 
consisting  of  one  or  more  investment 
portfolios  vyhich  pursue  different 
investment  objectives  and  policies. 
Currently,  seventeen  investment 
portfolios  of  the  Funds  are  available  as 
investment  options  imder  the  Existing 
Contracts;  the  number  and  identity  of 
available  Funds  and  investment 
portfolios  may  change. 

5.  The  Existing  Contracts  are 
combination  fixed  and  variable  annuity 
contracts  issued  on  a  group  basis  in  the 
State  of  New  York.^  The  Existing 
Contracts  may  be  purchased  on  a  non¬ 
tax  qualified  basis  or  with  the  proceeds 
from  certain  plans  qualifying  for 
favorable  tax  treatment  under  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  “Code”).  The  minimum 
initial  premium  for  a  Contract  used  in 
connection  with  a  non-tax  qualified 
plan  is  $2,500;  a  minimum  initial 
premium  of  $2,000  will  be  permitted  for 
an  individual  retirement  annuity  under 
Section  408  of  the  Code.  Subsequent 
premium  payments  must  equal  at  least 
$100. 

6.  The  Existing  Contracts  also  provide 
for  a  guaranteed  death  benefit.' If  the 
Existing  Contract  owner  dies  before  the 
annuity  date,  CG  Life  will  pay  a  death 
benefit  to  the  beneficiary,  upon  receipt 
of  due  proof  of  death  and  a  payment 
election.  The  death  benefit  will  be  the 
greatest  of:  (a)  the  sum  of  all  premium 


*  As  used  herein,  the  term  “Contract  owner” 
refers  to  a  certiHcate  owner  under  a  group  contract 
(i.e.,  each  of  the  Existing  Contracts)  having  all 
ownership  rights  regarding  his  or  her  participation 
.in  that  Existing  Contract.  The  term  “Contract,” 
when  used  in  the  singular,  shall  refer  to  the 
certi6cate  evidencing  participation  in  an  Existing 
Contract. 
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payments  made,  minus  the  sum  of  all 
partial  withdrawals;  (b)  the  annuity 
account  value  as  of  the  time  the  death 
benefit  election  is  effective  or  deemed  to 
become  effective;  or  (c)  the  annuity 
accoimt  value  on  the  seven-year 
anniversary  of  the  Existing  Contract 
(and  each  succeeding  contract 
anniversary  occurring  at  any  seven-year 
interval  thereafter)  immediately 
preceding  the  date  the  death  benefit 
election  is  effective  or  is  deemed  to 
become  effective,  adjusted  for  any 
subsequent  premium  payments,  partial 
withdrawals  and  charges.  If  the  death 
benefit  becomes  payable  after  the 
Existing  Contract  owner’s  85th  birthday 
(or  the  annuitant’s  85th  birthday,  if  the 
Existing  Contract  owner  is  not  a  natural 
person),  the  amount  payable  will  be  the 
greater  of  (a)  or  (b)  above.  If  the 
beneficiary  designated  in  the  Existing 
Contract  has  predeceased  the  Existing 
Contract  owner,  CG  Life  will  pay  the 
death  benefit  in  one  lump  sum  to  the 
estate  of  the  beneficiary,  upon  receipt  of 
due  proof  of  death  of  the  Existing 
Contract  owner  and  beneficiary. 

7.  CG  Life  will  deduct  an  annual 
administrative  fee  of  $35  on  Existing 
Contracts  having  a  contract  value  of  less 
than  $100,000.  Until  the  earlier  of  the 
annuity  date  or  surrender  of  the 
Contract,  this  fee  will  be  deducted  pro 
rata  from  all  of  the  Subaccoimts  in 
which  the  Contract  owner  invests.  If  a 
variable  payout  has  been  selected  after 
the  annuity  date,  the  fee  will  be 
deducted  proportionately  and  in 
installments  from  the  annuity  pa)mients. 
The  annual  administrative  fee  partially 
compensates  CG  Life  for  administrative 
services  associated  with  the  Existing 
Contracts  and  the  Variable  Account.  CG 
Life  also  proposes  to  deduct'a  daily 
administrative  expense  charge  equal 
annually  to  0.15%  of  the  average  daily 
net  asset  value  of  the  Variable  Account. 

8.  CG  Life  will  rely  upon  and  comply 
with  Rule  26a-l  under  the  1940  Act  in 
deducting  both  the  annual 
administrative  fee  and  the  daily 
administrative  charge.  CG  Life  does  not 
anticipate  a  profit  from  either 
administrative  charge.  These 
administrative  charges  are  guaranteed 
not  to  increase  for  a  Contract  once  that 
Contract  has  been  issued. 

9.  Upon  partial  withdrawal  or  full 
surrender  of  Contract  value,  a 
contingent  deferred  sales  charge  (the 
“CDSC”)  may  be  deducted  fi’om 
purchase  payments  which  have  been 
credited  to  a  Contract  for  fewer  than 
seven  years.  Each  Contract  year, 
however,  a  Contract  owner  may 
withdraw  up  to  15%  of  the  premium 
payments  paid  to  date  without 
imposition  of  a  CDSC.  CG  Life 


guarantees  that  the  aggregate  CDSC 
under  a  Contract  will  not  exceed  8.5% 
of  total  premiums  paid  by  a  Contract 
owner. 

10.  CG  Life  proposes  to  impose  a  daily 
charge  equal  to  an  annual  effective  rate 
of  1.25%  of  the  value  of  the  net  assets 
of  the  Variable  Account  to  compensate 
CG  Life  for  assuming  certain  mortality 
and  expense  risks  in  connection  with 
the  Existing  Contracts.  Applicants  state 
that  approximately  0.75%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  0.50%  is  attributable 
to  expense  ri.sk.  The  mortality  and 
expense  risk  charge  is  guaranteed  not  to 
increase  for  a  group  contract  (i.e.,  each 
of  the  Existing  Contracts)  once  that 
group  contract  has  been  issued. 

11.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
costs  of  the  risks  assumed,  CG  Life  will 
bear  the  loss.  If  the  charge  exceeds 
actual  costs,  this  excess  will  be  profit  to 
CG  Life  and  will  be  available  for  any 
corporate  purpose,  including  payment 
of  expenses  relating  to  the  distribution 
of  the  Existing  Contracts.  CG  Life 
expects  a  reasonable  profit  from  the 
mortality  and  expense  risk  charge. 

12.  The  mortality  risk  borne  by  CG 
Life  arises  from  the  contractual 
obligation  of  CG  Life  to  make  annuity 
payments  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  live,  and  the  guarantee  of  a  death 
benefit.  The  expense  risk  assmned  by 
CG  Life  under  Uie  Existing  Contracts  is 
that  the  administrative  charges  assessed 
under  the  Existing  Contracts  may  be 
insufficient  to  cover  actual 
administrative  expenses  incurred  by  CG 
Life. 

13.  CG  Life  may  incur  premiiun  taxes 
relating  to  the  Existing  Contracts,  and 
will  deduct  these  taxes  upon 
withdrawal,  annuitization  or  pa)rment  of 
the  death  benefit.  CG  Life  reserves  the 
right  to  deduct  charges  made  for  federal, 
state  and  local  taxes  incurred  by  CG  Life 
in  the  future. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 


a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  finm  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  piayments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exce^ing 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  an  order  of  the 
Commission  under  Section  6(c)  of  the 
1940  Act  granting  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  firom:  (i)  the  assets 
of  the  Variable  Account  in  connection 
with  the  ofier  and  sale  of  Existing 
Contracts  and  Future  Contracts;  and  (ii) 
the  assets  of  any  Future  Account,  in 
connection  with  the  ofier  and  sale  of 
Futine  Contracts.  Applicants  propose 
that  the  order  extend  to  Other  Broker- 
Dealers  which  may  serve  in  the  future 
as  principal  underwriter  for  the  Existing 
Contracts  or  Futiue  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  assert  that  the  relief 
would  promote  competitiveness  in  the 
variable  annuity  market  by  eliminating 
the  need  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Applicants  submit  that  the  delay  and 
expense  involved  in  having  to  seek 
exemptive  relief  repeatedly  would 
impair  the  ability  of  CG  Life  to  take 
advantage  effectively  of  business 
opportunities  as  those  opportimities 
arise,  and  would  not  provide  any 
additional  benefit  or  protection  to 
Contract  owners.  Indeed,  Contract 
owners  may  be  disadvantaged  as  a  result 
of  additional  overhead  costs  incurred  by 
the  Applicants,  any  Future  Account,  or 
Other  Broker-Dealers. 

5.  Applicants  assert  that  the  1.25% 
mortality  and  expense  risks  charge  to  be 
assessed  under  the  Existing  Contracts 
and  Future  Contracts  is/will  be 
reasonable  in  relation  to  the  risks 
assumed  by  CG  Life  under  the  Existing 
Contracts  and  the  Future  Contracts,  and 
that  assessment  of  the  charge  is/will  be 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge  for  the  risks 
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assumed  and  the  costs  incurred  by  CG 
Life. 

6.  Applicants  assert  that  the  1.25% 
mortality  and  expense  risk  charge  to  be 
assessed  under  the  Existing  Contracts 
and  Future  Contracts  is/will  be  within 
the  range  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  represent  that  this 
determination  is  based  upon 
Applicants’  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as:  current 
charge  levels;  benefits  provided;  charge 
level  guarantees;  and  guaranteed 
annuity  rates.  Applicants  represent  that 
CG  Life  will  maintain  at  its  home  office, 
and  make  available  to  the  Commission 
upon  request,  a  memorandum  detailing 
the  methodology  used  in,  and  the 
results  of,  the  Applicants’  comparative 
survey. 

7.  Applicants  acknowledge  that  the 
CDSC  will  likely  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  Existing  Contracts.  To  the  extent 
distribution  costs  are  not  covered  by  the 
CDSC,  CG  Life  will  recover  its 
distribution  costs  from  the  assets  of  the 
general  account.  Those  assets  may 
include  that  portion  of  the  mortality  and 
expense  risk  charge  which  is  profit  to 
CG  Life.  Applicants  represent  that  CG 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement 
proposed  under  the  Existing  Contracts 
and  Future  Contracts  will  benefit  the 
Variable  Account,  the  Future  Accoimts, 
Contract  owners,  and  Future  Contract 
owners.  The  basis  for  this  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  CG  Life  at  its  home 
office  and  will  be  made  available  to  the 
Commission  upon  request. 

8.  CG  Life  represents  that  the  Variable 
Account  and  any  Future  Accoimt  will 
invest  only  in  open-end  management 
investment  companies  which  undertake, 
in  the  event  such  companies  should 
adopt  a  plan  for  financing  distribution 
expenses  pursuant  to  Rule  12b-l  of  the 
1940  Act,  to  have  such  plan  formulated 
and  approved  by  the  company’s  board 
of  directors/trustees,  a  majority  of  whom 
are  not  interested  persons  of  any  such 
company. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-12238  Filed  5-1.5-96;  8:45  ami 
BILUNG  CODE  8010-01-M 


[Release  No.  34-37191;  File  No.  SR-CTA/ 
CQ-96-11 

Consolidated  Tape  Association;  Order 
Granting  Approval  of  Proposed 
Restatements  and  Amendments  to  the 
Restated  Consolidated  Tape 
Association  Plan  and  the  Consolidated 
Quotation  Plan 

May  9, 1996. 

I.  Introduction 

On  December  26, 1995,  the 
Consolidated  Tape  Association  (“CTA”) 
and  Consolidated  Quotation  (“CQ”) 

Plan  Participants  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  amendments 
to  the  Restated  CTA  Plan  and  CQPlan 
pursuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).  Notice  of  the  filing  appeared  in 
the  Federal  Register  on  January  25, 
1996.1  No  comment  letters  were 
received  in  response  to  the  Notice.  For 
the  reasons  stated  below,  the 
Commission  has  determined  to  approve 
the  filing. 

II.  Description 

A.  Overview  of  the  Changes 

The  changes  to  the  CQ  and  CTA  Plans 
broaden  “concurrent  uses”  of  the  CTA 
and  CQ  facilities,  incorporate  a  number 
of  housekeeping  changes,  and 
consolidate  and  reorganize  the 
“Financial  Matters”  provisions  of  both 
plans.  In  an  attempt  to  make  the  plans 
less  legalistic,  and  therefore  easier  to 
read,  the  filing  expands  the  use  of 
definitions  used  throughout  the  plans, 
and  deletes  certain  language  that  is 
almost  two  decades  old  and  outdated. 
Furthermore,  the  amendments  provide 
the  Participants  with  greater  flexibility 
in  prescribing  contract  and  other 
requirements  for  vendor  and  subscriber 
services,  including  the  use  of  the 
Subscriber  Addendum  or  such  alternate 
requirements  as  the  Participants  may 
prescribe. 

B.  Second  Restatement  of  the  CTA  Plan 

The  filing  restates  and  amends  the 
Restated  CTA  Plan.^  The  restatement 


>  Securities  Exchange  Act  Release  No.  36725 
(January  17, 1996),  61  FR  2321. 

2  The  Commission  declared  the  CTA  Plan 
effective  as  of  May  17, 1974.  See  Securities 


(the  “Second  Restatement  of  the  CTA 
Plan”)  incorporates  into  the  Restated 
CTA  Plan  the  17  substantive 
amendments,  and  16  charges 
amendments,  to  the  Restated  CTA  Plan 
that  the  Commission  has  previously 
approved  and  incorporates  the 
additional  amendments  submitted  to  the 
Commission.^ 

The  amendments  (1)  revise  the  form 
of  agreement'*  into  which  the 
Participants  require  vendors  and  certain 
end  users  to  enter  (the  “Consolidated 
Vendor  Form”)  and  (2)  introduce  a  form 
of  addendum  (the  “Subscriber 
Addendum”)  that  the  Participants, 
under  appropriate  circumstances,  will 
allow  vendors  to  attach  to,  or  to 
incorporate  into,  agreements  with 
certain  subscribers  as  a  surrogate  for  the 
form  of  agreement  that  the  participants 
currently  require  subscribers  to  execute. 

C.  Restated  CQ  Plan 

The  filing  restates  and  amends  the  CQ 
Plan.5  The  restatement  (the  “Restated 
CQ  Plan”)  incorporates  into  the  CQ  Plan 
the  21  substantive  amendments,  and  6 
changes  amendments,  to  the  CQ  Plan 
that  the  Commission  has  previously 
approved  and  incorporates  the 
additional  amendments  submitted  to  the 
Commission.® 

The  Participants  are  also  proposing  to 
use  the  revised  Consolidated  Vendor 
Form  and  the  Subscriber  Addendum  in 
connection  with  the  Restated  CQ  Plan, 
in  the  same  manner  as  in  the  proposed 
Second  Restatement  of  the  CTA  Plan. 

III.  Discussion 

The  Commission  has  determined  that 
the  Second  Restatement  of  the  CTA  Plan 
and  the  Restated  CQ  Plan  are  consistent 
with  the  Act.  Rule  llAa3-2(c)(2)  under 


Exchange  Act  Release  No.  10787  (May  10, 1974),  39 
FR  17799.  The  Participants  filed  a  restatement  and 
amendment  of  that  Plan  (the  “Restated  CTA  Plan”) 
with  the  Commission  on  May  12, 1980.  The 
Commission  approved  the  Restated  CTA  Plan  on 
July  16, 1980.  See  Securities  Exchange  Act  Release 
No.  16983  (July  16, 1980)  45  FR  49414. 

^  A  description  of  the  amendments  and  a  listing 
of  the  attachments  were  included  in  the  Notice  of 
Filing  of  Amendment  (see,  note  1  supra),  and  are 
incorporated  by  reference  herein. 

*  The  Participants  submitted  the  version  of  the 
Consolidated  Vendor  Form  currently  in  use  to  the 
Commission  on  October  12, 1989.  The  Commission 
published  a  notice  of  the  effectiveness  of  the 
Consolidated  Vendor  Form  on  September  6, 1990. 
See  Securities  Exchange  Act  Release  No.  28407 
(September  6, 1990)  55  FR  37276. 

*  AMEX  and  NYSE  submitted  the  version  of  the 
CQ  Plan  currently  in  effect  to  the  Commission  on 
July  25, 1978.  The  Conunission  granted  permanent 
approval  of  that  plan  effective  as  of  January  22, 
1980.  See  Securities  Exchange  Act  Release  No. 
16518  (January  22,  1980),  45  FR  6521. 

^  A  description  of  the  amendments  and  a  listing 
of  the  attachments  were  included  in  the  Notice  of 
Filing  of  Amendment  (see,  note  1,  supra),  and  are 
incorporated  by  reference  herein. 
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the  Act  provides,  inter  alia,  that  the 
Commission  approve  an  amendment  to 
an  effective  National  Market  System 
plan  if  it  ffnds  that  the  amendment  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

In  making  such  a  determination,  the 
Commission  must  examine  Section  llA 
of  the  Act  and  rules  promulgated 
thereunder.  Rule  llAa3-2(b)  lists  the 
requirements  for  filing  or  amending  a 
national  market  system  plan.  The 
Commission  has  determined  that  the 
detailed  description  of  the  amendments, 
the  rationale  for  the  amendments,  and 
plans  for  operation  meet  the 
retirements  of  Rule  llAa3-2(b). 

Furthermore,  the  amendments  will 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  National  Market 
System  by  affording  greater  flexibility 
that  changing  technology  is  likely  to 
require.  Participants  will  retain  greater 
flexibility  in  determining  which 
vendors  and  subscribers  need  to  enter 
into  contracts  to  receive  and  use 
information  and  which  terms  and 
conditions  apply.^  The  Commission 
expects  that  vendors  and  users  of 
information  will  benefit  firom  a  more 
flexible  agreement  with  the  Participants, 
and  in  some  instances  will  be  relieved 
of  additional  contractual  documents 
that  today’s  practice  requires. 

The  public’s  interest  in  availability  of 
information  will  be  met  by  the 
broadening  of  the  scope  of  concurrent 
use  information  to  include  virtually  all 
Participant  securities  (including  bonds) 
and  index  information.  Amending  the 
language  and  format  of  the  two  plans  to 
make  them  more  closely  comport  with 
each  other  will  result  in  drafting 
economies,  and  a  more  easily  readable 
document. 

rV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
amendments  to  the  CTA  and  CQ  Plans 
are  consistent  with  the  Act,  and  the 
Rules  thereunder. 

^The  Commission  notes  that  Section  11 A  of  the 
Act  establishes  special  fairness  conditions  for  the 
dissemination  of  market  information  by  exclusive 
securities  information  processors  (“SIPs”)  such  as 
CTA  and  GQ.  Limitations  on  access  to  services  of 
exclusive  SIPs  must  be  consistent  with  the  Act, 
must  not  discriminate  unfairly,  and  must  not  place 
an  inappropriate  burden  on  competition.  Section 
llA  requires  any  SIP  that  directly  or  indirectly 
prohibits  or  limits  access  to  services  offered  by  the 
SIP  to  immediately  file  notice  thereof  with  the 
Cortunission.  Such  prohibition  or  limitation  on 
access  is  subject  to  review  by  the  Commission. 


It  is  therefore  ordered,  pursuant  to 
Section  llA  of  the  Act,  that  the 
amendments  to  the  CTA  and  CQ  Plans 
be,  and  hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doe.  9&-12237  Filed  5-15-96;  8:45  ami 
BH-LINQ  cooe  801fr-01-M 

[File  No.  500-1] 

Comparator  Systems  Corp;  Order  of 
Suspension  of  Trading 

It  appears  to  the  Securities  and 
Exchange  Commission  that  questions 
that  have  been  raised  about  the 
adequacy  and  accuracy  of  publicly- 
disseminated  information  about 
Comparator  Systems  Corp.  concerning, 
among  other  things,  the  assets  recorded 
on  its  financial  statements. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m,  EDT,  May  14, 

1996  through  11:59  p.m.  EDT,  on  May 
28, 1996. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-12468  Filed  5-14-96;  2:46  pm) 
BU.LINO  CODE  8010-01-M 

[Release  No.  34-37187;  File  No.  SR-CBOE- 
96-25] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 

Inc.;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Members’  Use  of  Blanket  or  Standing 
Assurances  as  to  Stock  Availability  To 
Satisfy  Their  Affirmative  Determination 
Requirements  Under  the  Prompt 
Receipt  and  Delivery  of  Securities 
Interpretation  When  Effecting  Short 
Sales 

May  9, 1996. 

Piursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  17, 1996,  the 
Chicago  Board  Options  Exchange,  Inc. 
(“CBOE”  or  “Exchange”)  filed  with  the 

*17  CFR  200.30-3(a)(27). 


Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  CBOE.  This  Order 
approves  the  proposed  rule  change  on 
an  acc:elerated  basis  and  also  solicits 
comments  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
certain  changes  to  its  rules  relating  to 
the  requirement  to  make  prior 
arrangements  to  borrow  stcxh  or  to 
obtain  other  assurances  that  delivery 
can  be  made  on  settlement  date  before 
a  member  or  person  associated  with  a 
member  may  sell  short.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary  of  the  CBOE  and 
at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  conc:eming 
the  purpose  of  the  basis  for  the 
propos^  rule  change  and  discnissed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  proposal  is 
to  amend  an  interpretation  regarding  the 
need  to  make  prior  arrangements  to 
borrow  stock,  warrants,  or  other 
securities  that  trade  subject  to  Chapter 
30  of  the  Exchange’s  rules,  or  to 
otherwise  ensiu«  availability  of  the 
subject  securities  before  engaging  in 
short  sales.  Specifically,  the  Exchange 
proposes  to  amend  the  interpretation  to 
provide  that  imder  certain 
circnimstances  members  may  rely  on 
“blanket”  or  standing  assurances  (e.g., 
daily  fax  sheets)  as  to  stcxic  availability 
to  satisfy  their  affirmative  determination 
requirements  imder  the  Interpretation. 

On  November  27, 1995,  the 
Conunission  published  a  notice  of  filing 
an  immediate  effectiveness  of  a 
proposed  rule  change  by  the  Exchange 
which  adopted  Interpretation  .04  to 
Rule  30.20  (“Interpretation”),  “Long” 
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and  “Short”  Sales.*  The  Interpretation 
is  similar  to  rules  of  other  seciurities 
exchanges  and  requires  that  member 
organizations  who  effect  short  sales  for 
their  own  account  or  for  the  accounts  of 
customers  make  an  affirmative 
determination  that  delivery  of  the 
subject  securities  can  be  made  on 
settlement  date.  The  purpose  for  this 
interpretation  is  to  ensure  that 
borrowings  and  short  sales  do  not 
outpace  the  supply  of  deliverable  stock, 
thus,  leading  to  potential  systemic 
problems. 

The  Interpretation  also  describes  the 
type  of  “affirmative  determinations” 
that  must  be  obtained  by  the  member  or 
person  associated  with  the  member  to 
ensure  that  the  securities  will  be 
available.  The  member  or  person 
associated  with  the  member  is  obligated 
to  keep  a  written  record  of  each 
“affirmative  determination.”  If  a 
customer  assures  delivery,  the  written 
affirmative  determination  must  record 
the  present  location  of  the  securities  in 
question,  whether  they  are  in  good 
deliverable  form  and  the  customer’s 
ability  to  deliver  them  to  the  member 
within  three  business  days.  If  the 
member  or  person  associated  with  a 
member  locates  the  stock,  the 
affirmative  determination  must  record 
the  identity  of  the  individual  and  firm 
contacted  who  offered  assurance  that 
the  shares  would  be  delivered  or  that 
were  available  for  borrowing  by 
settlement  date  and  the  number  of 
shares  needed  to  cover  the  short  sale. 

The  Interpretation  also  provides  that 
the  manner  by  which  a  member  or 
person  associated  with  a  member 
annotates  compliance  with  this 
“affirmative  determination” 
requirements  (e.g.,  marking  the  order 
tickets,  recording  inquiries  in  a  log)  is 
left  for  each  individual  firm  to  decide. 

In  addition,  the  Interpretation  required 
that  an  affirmative  determination  and 
annotation  of  that  affirmative 
determination  be  made  for  each  and 
every  transaction  since  a  "blanket”  or 
standing  assurance  that  securities  are 
available  for  borrowing  is  not  acceptable 
to  satisfy  the  affirmative  determination 
requirement  (“standing  assurance 
provision”). 

On  March  29, 1996,  the  Exchange 
filed  a  proposed  rule  with  the 
Commission  to  delay  the  effectiveness 
of  the  standing  assurance  provision 
until  May  10, 1996.2  CBOE  delayed 
effectiveness  of  this  provision  because 
its  rule  was  based  on  a  similar  rule  of 


>  Securities  Exchange  Act  Release  No.  36513 
(November  27, 1996). 

2  See  Securities  Exchange  Act  Release  No.  37052 
(March  29, 1996). 


the  NASD,  which  had  also  delayed 
effectiveness  of  its  standing  assurance 
provision.  The  NASD  re-examined  the 
standing  assurance  provision  and 
subsequently  replaced  it  with  a 
provision  that  allows  members  to  rely 
on  blanket  assurances  under  some 
circumstances.2 

The  Exchange  has  decided,  for  the 
sake  of  regulatory  compatibility,  to 
adopt  the  same  provision.  Specifically, 
under  the  proposal,  a  CBOE  member 
could  rely  on  a  “blanket”  or  standing 
assurance  that  securities  will  be 
available  for  borrowing  on  settlement 
date  to  satisfy  its  affirmative 
determination  requirement  under  the 
Interpretation  provided  that:  (1)  the 
information  used  to  generate  the 
“blanket”  or  standing  assurance  is  not 
more  than  24-hours  old;  and  (2)  the 
member  delivers  the  security  on 
settlement  date.  The  proposal  also 
provides  that,  should  a  member  relying 
on  a  blanket  or  standing  assmance  fail 
to  deliver  the  security  on  settlement 
date,  the  Exchange  will  deem  such 
conduct  inconsistent  with  the  terms  of 
the  Interpretation,  absent  mitigating 
circumstances  adequately  documented 
by  the  member. 

The  Exchange  believes  the  new 
proposal  strikes  the  appropriate  balance 
between  the  need  to  prevent  potentially 
abusive  short  selling  activity  and  the 
desire  to  avoid  the  imposition  of 
unnecessarily  burdensome  regulatory 
requirements.  Under  the  new  proposal, 
members  would  have  the  flexibility  to 
exercise  their  judgment  as  to  whether  it 
would  or  would  not  be  appropriate  to 
rely  on  a  fax  sheet.  On  the  other  hand, 
the  proposal  allows  the  Exchange  to 
consider  the  firm  to  have  violated  the 
rule  if  the  firm  uses  a  fax  sheet  but  then 
fails  to  deliver  the  stock.  In  order  to 
permit  the  rule  to  be  reasonably 
employed  by  firms  who  with  good 
intention  are  unable  to  deliver,  the  rule 
does  permit  the  Exchange  to  consider 
mitigating  circumstances  in  failure  to 
deliver  situations. 

Because  this  rule  proposal  helps 
prevent  a  shortage  of  deliverable  stock 
and  fails  to  deliver  without  imposing 
any  unnecessarily  burdensome 
regulatory  requirements,  and  conforms 
the  CBOE  rule  to  the  rules  of  the  NASD 
and  the  New  York  Stock  Exchange,  the 
Exchange  believes  the  proposal  is 
consistent  with  Section  6(b)  of  the  act  in 
general  and  Section  6(b)(5)  in  particular 
by  providing  rules  that  facilitate 
transactions  in  securities,  remove 
impediments  to  a  free  and  open  market 


3  See  Securities  Exctiange  Act  Release  No.  36859 
(February  20, 1996)  (“NASD  Approval  Order”). 


and  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ffie  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments. 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).'*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers. 

As  in  the  NASD  Approval  Order,  the 
Commission  has  determined  to  allow 
CBOE  to  permit  firms  to  utilize  standing 
assurances  in  satisfying  their  affirmative 
determination  requirements,  thereby 
providing  members  with  the  flexibility 
to  determine  whether  it  is  appropriate  to 
rely  on  a  standing  assurance  in  a  given 
situation.  The  proposal,  however,  also 
puts  members  on  notice  that  reliance  on 
stemding  assurances  may  be  deemed 
conduct  inconsistent  with  the 
interpretation  under  certain 
circumstances.  The  Commission 
believes  that  this  flexible  approach  will 
act  not  only  to  ease  compliance  burdens 
where  appropriate,  but  also  to  protect 
against  conduct  inconsistent  with  the 
purposes  of  the  Interpretation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  CBOE’s 
proposal  conforms  the  Interpretation  to 
the  NYSE’s  interpretation  of  its  own 
affirmative  determination  rule  ^  and  is 
also  identical  to  the  recently  approved 
NASD  proposal.  The  Commission 
believes  that  consistent  application  of 
CBOE,  NASD,  and  NYSE  rules  will 


*  15  U.S.C.  §  78f(b)(5)  (1982). 

^  See  NYSE  Rule  440C;  NYSE  Information  Memo 
91-41  (October  18. 1991). 
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result  in  more  efHcient  compliance  with 
such  rules.  Accordingly,  the  proposal 
does  not  raise  any  new  or  imique 
regulatory  issues.  For  these  reasons,  the 
Commission  believes  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act,  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  ntunber  in  the  caption 
above  and  should  be  submitted  by  June 
6, 1996. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-CBOE-96- 
25)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-12236  Filed  5-15-96;  8:45  am] 
BILLING  CODE  8010-01-M 


[Release  No.  34-37190;  File  No.  SR-NASD- 
96-11) 

Seif-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  Primary  Maker  Standards 

May  9, 1996. 

On  March  27, 1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 


«15  U.S.C.  §78s(b)(2)  (1988). 
^17  CFR  §  200.30-3(a)(l2). 


the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  S^urities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder.2  The  rule  change 
amends  the  Primary  Market  Maker 
(“PMM”)  Standards  rule  be  deleting  a 
provision  of  the  rule  that  allows  a 
market  maker  to  qualify  as  a  PMM  in  a 
security  by  registering  in  that  security 
and  refi^ining  fi-om  quoting  that 
security  for  five  days.3 
Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  37062,  April 
2, 1996)  and  by  publication  in  the 
Federal  Register  (61  FR  15885,  April  9, 
1996).  No  comment  letters  were 
received.  This  order  approves  the 
proposed  rule  change. 

Cfe  June  29, 1994,  the  Commission 
approved  on  a  pilot  basis  the  NASD’s 
short  sale  rule  governing  short  sales  in 
Nasdaq  National  Market  (“NNM”) 
securities  (“Short  Sale  Rule”).'* 

The  Short  Sale  Rule  prohibits  member 
firms  finm  effecting  short  sales®  at  or 
below  the  current  inside  bid  as 
disseminated  by  the  Nasdaq  system 
whenever  that  bid  is  lower  than  the 
previous  inside  bid.® 


M5U.S.C.  §78s(b)(l). 

2 17  CFR  240.19b-4. 

^  NASD  Manual,  Rules  of  Fair  Practice,  Art.  DI, 
Sec.  49  (CCH)  1 22001. 

*  See  Securities  Exchange  Act  Release  No.  34277 
(June  29, 1994),  59  FR  34885  (July  7, 1994) 
(approving,  inter  alia.  Article  HI,  Section  48  to  the 
NASD  Rules  of  Fair  Practice).  The  pilot  has  been 
approved  to  continue  through  August  3, 1996.  See 
S^urities  Exchange  Act  Release  No.  36532  (Nov. 

30, 1995),  60  FR  62519  (Dec.  6, 1995). 

^  A  short  sale  is  a  sale  of  a  security  which  the 
seller  does  not  own  or  any  sale  which  is 
consummated  by  the  delivery  of  a  security 
borrowed  by,  or  for  the  account  of.  the  seller.  To 
determine  whether  a  sale  is  a  short  sale  members 
must  adhere  to  the  definition  of  a  “short  sale” 
contained  in  SEC  Rule  3b-3,  which  rule  is 
incorporated  into  Nasdaq’s  short  sale  rule  by  Article 
ni.  Section  48(1)(1)  of  the  NASD  Rules  of  Fair 
Practice. 

^  Nasdaq  calculates  the  inside  bid  and  the  best 
bid  horn  all  market  makers  in  the  security 
(including  bids  on  behalf  of  exchanges  trading 
Nasdaq  securities  on  an  unlisted  trading  privileges 
basis),  and  disseminates  symbols  to  denote  whether 
the  current  inside  bid  is  an  "up  bid”  or  a  “down 
bid.”  Specifically,  an  “up  bid”  is  denoted  by  a 
green  “up”  arrow  symbol  and  a  “down  bid”  is 
denoted  by  a  red  “down”  arrow.  Accordingly, 
absent  an  exemption  from  the  rule,  a  member  can 
not  effect  a  short  sale  at  or  below  the  inside  hid  in 
a  security  in  its  proprietary  account  or  an  account 
of  a  customer  if  there  is  a  red  arrow  next  to  the 
security’s  symbol  on  the  screen.  In  order  to  effect 
a  “legal”  short  sale  on  a  down  bid.  the  short  sale 
must  be  executed  at  a  price  at  least  a  Visth  of  a 
point  above  the  current  inside  bid.  Conversely,  if 
the  security’s  symbol  has  a  green  “up”  arrow  next 
to  it,  members  can  effect  short  sales  in  the  security 
without  any  restrictions.  The  rule  is  in  effect  during 


The  short  sale  rule  provides  an 
exemption  to  so-called  “qualified” 

Nasdaq  market  makers  (“market  maker 
exemption”)  to  ensure  that  the  rule  does 
not  constrain  market  making  activities 
that  provide  liquidity  and  continuity  to 
the  market.^  The  market  maker 
exemption  is  limited  to  transactions 
made  in  connection  with  bona  fide 
market  making  activity.  A  market  maker 
that  does  not  satisfy  the  requirements 
for  a  qualified  market  maker  can  remain 
a  market  maker  but  cannot  rely  upon  the 
market  maker  exemption  when  effecting 
short  sales  of  a  NNM  security. 

A  ’’qualified”  Nasdaq  maiket  maker  is 
currently  defined  to  be  a  market  maker 
that  satisfies  the  criteria  for  a  PMM 
found  in  Section  49  of  the  NASD  Rules 
of  Fair  Practice.®  A  market  maker  may 
qualify  as  a  PMM  if  it  satisfies  at  least 
two  of  the  following  four  criteria:  (1)  the 
market  maker  must  be  at  the  best  bid  or 
best  offer  as  shown  on  the  Nasdaq 
system  no  less  than  35  percent  of  the 
time;  (2)  the  market  maker  must 
maintain  a  spread  no  greater  than  102 
percent  of  the  average  dealer  spread;  (3) 
no  more  than  50  percent  of  the  market 
maker’s  quotation  updates  may  occur 
without  being  accompanied  by  a  trade 
execution  of  at  least  one  unit  of  trading; 
or  (4)  the  market  maker  executes 
times  its  “proportionate”  volume  in  the 
stock.®  A  market  maker  also  may  qualify 
as  a  PMM  in  a  security  by  registering  in 
the  security  and  refiraining  firom  quoting 
the  security  for  five  days  (“five-d^y 
quotation  delay  rule”).  A  “P”  indicator 
is  displayed  next  to  the  market  maker 
identification  of  a  market  maker  that 
quali  fies  as  a  PMM. 

Market  makers  are  reviewed  each- 
month  to  determine  whether  they  have 
satisfied  the  PMM  performance 
standards.  If  a  PMM  has  not  satisfied  the 
threshold  standards  after  a  particular 
review  period,  its  PMM  designation  is 
removed  commencing  on  the  next 
business  day  following  notice  of  failure 
to  comply  with  the  standards.  A  market  ' 
maker  that  loses  its  PMM  designation 
may  requalify  for  PMM  designation  by 
satisfying  the  threshold  standards  for 
the  next  review  period. 


normal  domestic  maricet  hours  (9:30  a.m.  to  4:00 
p.m.;  Eastern  Time). 

’’  Article  ni.  Section  48(c)(1). 

"Be'.ore  the  PMM  standards  went  into  effect,  a 
“qua.if  ed  market  maker”  was  deHned  to  be  a 
markr,  maker  that  had  entered  quotations  in  the 
relevant  security  on  an  uninterrupted  basis  for  the 
prece<\.ig  20  business  days,  the  so-called  “20-day 
test.” 

^For  r^ample,  if  there  are  10  market  makers  in 
a  stock,  K.ch  dealer’s  proportionate  share  volume 
would  be  10  percent;  therefore,  IVk  times 
proportionate  share  volume  would  mean  15  percent 
of  overall  volume. 
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A  market  maker  may  register  as  a 
market  maker  in  a  NNM  security  and 
become  a  PMM  immediately  if  it  is  a 
PMM  in  at  least  80%  of  the  securities  in 
which  it  makes  a  market.  If  a  market 
maker  does  not  meet  the  80%  threshold, 
it  can  either  comply  with  the  five-day 
quotation  delay  rule  or  it  can  register  in 
the  security  as  a  regular  Nasdaq  market 
maker,  enter  quotes  immediately,  and 
satisfy  the  qualification  criteria  for  the 
next  review  period. 

The  NASD  stated  in  its  filing  that  the 
five-day  quotation  delay  rule  originally 
was  intended  to  ensure  that  market 
makers  were  not  registering  in  a  secinity 
to  take  advantage  of  momentary  short- 
selling  opportunities.  However,  the 
NASD  expressed  concern  in  its  filing 
that  market  making  affiliates  of  the  same 
firm  are  able  to  use  the  five-day 
quotation  delay  rule  to  circumvent  the 
application  of  the  PMM  standards  by 
“swapping”  lists  of  sfocks  in  which  they 
make  a  market  and  alternatively  receive 
PMM  designation  without  ever  meeting 
the  quantitative  PMM  standards.  The 
NASD  also  expressed  concern  in  its 
filing  that  market  makers  are  able  to  use 
the  five-day  quotation  delay  rule  to 
inflate  the  percentage  of  stocks  in  which 
they  are  a  PMM  above  the  80  percent 
level,  thereby  entitling  them  to  PMM 
status  for  all  NNM  securities  in  which 
they  register  during  the  next  month.  In 
both  instances,  the  five-day  quotation 
delay  rule  would  allow  a  market  maker 
to  b^ome  a  PMM  for  reasons  wholly 
unrelated  to  the  quality  of  its  market- 
making.i®  Therefore,  the  NASD  has 
proposed  to  amend  the  Primary  Market 
Maker  (“PMM”)  Standards  rule  by 
deleting  the  five-day  quotation  delay 
rule. 

The  Commission  finds  that  the  nde 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.  The  rule 
change  is  designed  to  prevent 
fi'audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  ensuring  that  market 
makers  qualify  for  PMM  status  only  if 
they  have  met  certain  performance 
standards.  The  rule  change  also  is 
reasonably  designed  to  ensure  that  a 
market  maker’s  short  sale  transactions 
are  made  in  connection  with  bona  fide 
market  making  activity. 


'"The  NASD  stated  in  its  filing  that  few  market 
makers  have  utilized  the  flve-day  quotation  delay 
rule  to  become  PMMs. 

”  17  CFR  200.30-3(a)(12). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-96— 11 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-12234  Filed  5-15-96;  8:45  ami 
BI  LUNG  CODE  8010-01-M 
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Seif-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
Relating  to  Commodity  Indexed 
Prefer!^  Securities 

May  9, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  8, 1996,  the 
New  York 'Stock  Exchange,  Inc. 

(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  NYSE.  This  Order 
approves  the  proposed  rule  change  on 
an  accelerated  basis  and  also  solicits 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Cliange 

The  Exchange  proposes  to  list  under 
Paragraph  703.19  of  the  Listed  Company 
Manual  (“Manual”)  Commodity  Futures 
Index  Preferred  Securities 
(“Securities”).  The  Securities  are 
intermediate  term  securities  whose 
value  will  be  linked,  in  part,  to  changes 
in  the  11  individual  commodities  (or  the 
futures  contracts  overlying  such 
commodities)  that  comprise  the  J.P. 
Morgan  Commodity  Index  or  its 
subindices. 

The  Securities  either  will  be  linked: 

(1)  directly  to  the  price  of  a  futvues 
contract  on  the  commodity,  (2)  to  an 
“Excess  Return  Index”  of  the 
commodity,  or  (3)  to  a  “Total  Return 
Index”  of  the  commodity.  An  Excess 
Return  Index  represents  the  cumulative 
returns  of  investing  in  unleveraged 
positions  in  nearby  commodity  futures 
contracts  and  constantly  rolling  the 


'  The  underwriter  of  the  Securities  has  advised 
the  NYSE  that  the  Securities  will  comply  with  the 
“hybrid  exemption”  of  the  Commodity  Futures 
Trading  Commission  (“CFTC”),  17  CFR  part  34.  The 


position  forward  to  the  next  designated 
contract  as  the  contract  nears  expiration. 
The  Total  Return  Index  consists  of  the 
Excess  Return  Index  plus  the  return  on 
three-month  Treasury  Bills. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NYSE  has  prepared 
summaries,  set  forth  in  Sections  (A),(B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  the 
Securities  pursuant  to  Para.  703.19  of 
the  Manual.  Under  Para.  703.19,  the 
issuer  will  be  either  a  listed  company, 
an  affiliate  of  a  listed  company  or  a 
company  that  meets  NYSE  listing 
criteria.  It  currently  is  anticipated  that 
the  issuer  will  be  a  financing  subsidiary 
of  a  listed  company. 

The  Securities.  The  Securities  will  be 
preferred  seciuities  or  debt  securities 
with  a  term  of  two  to  ten  years  listed 
pursuant  to  Para.  703.19  of  the  Manual. 
The  redemption  price  of  the  Securities 
will  be  based,  in  part,  on  the  10-day 
average  level  of  the  value  of  the 
imderlying  individual  commodity  (or 
futmres  contract)  during  the  20  days 
prior  to  maturity  of  the  Seciuities.  At 
redemption,  holders  will  receive  par 
value  times  a  percentage  calculated  by 
dividing  the  ending  value  of  the 
underlying  commodity  (or  futures 
contract)  by  the  beginning  value  of  the 
underlying  commodity  (or  futures 
contract).  Such  percentage  may  be 
greater  or  less  than  100  percent  and, 
therefore,  at  redemption,  the  holder 
could  receive  less  than  the  original  issue 
amount  of  the  Securities.^  The  following 
chart  describes  the  linked  contracts: 


underwriter  has  further  advised  the  Exchange  that 
it  has  presented  a  description  of  the  structure  and 
sample  term  sheet  of  the  Securities  to  the  staff  of 
the  CFTC,  who  have  not  raised  any  objections. 


Federal  Register  /  Vol.  61,  No.  96  /  Thursday,  May  16,  1996  /  Notices 


24847 


No. 

Official  commodity  name  and  units 

Exchange 

Units  per 
contract 

Contract  used 

1 

Aluminum  $/MT  (Metric  Tons) . 

LME . 

25  tons  . 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Copper  $/MT . . . 

LME . 

25  tons  . 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Nickel  $/MT  : . 

LME . 

6  tons  . 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Zinc  $/MT . . . 

LME . 

25  tons  . 

Third  Wednesday  of  Mar,  Jun,  Sep  and  Dec. 

Heating  Oil  #2  $/gal . . 

NYMEX  .... 

42,000  gal 

Every  month. 

Naturaf  Gas  $/MM  BTU  . 

NYMEX  .... 

10,000  MM 

Every  month. 

BTU. 

Unleaded  Gas  $/gal . 

NYMEX  .... 

42,000  gal 
1,000  bbl 

50  troy  oz 

Every  month. 

Every  month. 

Jan,  Apr,  Jul,  OcL 

WTI  Light  Sweet  Cnide  $/RRI  . 

NYMEX  .... 

Platinum  $/troy  oz . 

NYMEX  .... 

10 

Gold  . 

COMEX  .... 

100  troy  oz 

Feb,  Apr,  Jun,  Aug  and  Dec. 

11 

Silver . 

COMEX  .... 

5,000  troy 
oz. 

Mar,  May,  Jul,  Sep  and  Dec. 

The  Securities  will  meet  the  listing 
criteria  of  Para.  703.19.  Thus,  if  the 
Secimties  are  listed  and  traded  as  equity 
securities:  there  will  be  at  least  one 
million  Securities  outstanding;  the 
Seciurities  will  have  a  market  value  of  at 
least  $4  million;  and  there  wiP  ’  *<1 

least  400  holders  of  the  Secu  f  the 

Seciurities  are  listed  and  tradeu  ^  debt 
securities,  there  will  be  a  minimum 
public  market  value  of  at  least  $4 
million.  Equity  margin  will  apply  to  all 
Securities,  whether  listed  as  debt  or 
equity. 

The  Indices.  Securities  linked  to  an 
Excess  Return  Index  will  pay  dividends 
or  interest  (collectively,  “Distributions”) 
at  a  specified  rate.  The  value  of  the 
Securities  will  be  calculated  with 
reference  to  the  prices  of  nearby  futures 
contracts  on  the  applicable  commodity. 
An  independent  calculation  agent  will 
calculate  and  disseminate  the  value  of 
the  Seciurities  every  60  seconds  during 
the  trading  day.  The  daily  change  in 
value  is  derived  exclusively  from  the 
daily  profrt  or  loss  on  such  futures 
positions.  Over  time,  the  elements  of 
this  change  can  be  described  as  having 
two  components:  the  change  in  price  in 
the  nearby  contract  (“price  return”)  and 
the  cost  of  carry  imbedded  in  tbe  futures 
contract  forward  curve  (“roll  retum”).^ 

The  price  return  is  the  change  in  price 
on  the  nearby  futures  contracts.  The  roll 
return  is  the  yield  that  is  potentially 
available  as  a  result  of  the  difference 
between  the  prices  for  shorter-term 
futures  positions  and  longer-term 
futures  positions.  These  prices  could 
differ  depending  on  a  variety  of  factors, 
including  market,  expectation  of  price 
trends  and  general  supply  and  demand. 
Historically,  many  commodity  markets 
have  been  in  “backwardation”  for 
extended  periods.  That  creates  an 


2  These  are  accounting  terms  used  to  describe  the 
elements  comprising  the  return  associated  with  the 
Index.  Changes  in  the  value  of  the  Securities 
actually  result  solely  &om  the  cumulative  proSt  and 
loss  on  the  futures  position  overlying  the  applicable 
commodity. 


opportunity  to  increase  return  by 
creating  longer-dated  positions  and 
“rolling”  positions  forward  as  they 
expire.  However,  there  is  no  guarantee 
that  such  a  strategy  will  produce  a 
positive  return.  If  prices  for  shorter- 
dated  positions  are  less  than  the  prices 
for  longer-dated  positions  (a  situation 
known  as  “contango”),  there  would  be 
a  negative  return  to  the  roll  over  time. 

If  the  Securities  are  linked  to  a  Total 
Return  Index,  in  addition  to  price  return 
and  roll  return,  the  concept  of 
“collateral  return”  will  be  included 
when  determining  the  value  of  the 
Securities.  Collateral  Return 
incorporates  the  component  of  returns 
on  U.S.  Treasury  Bills  that  would  arise 
if  the  face  amount  of  the  investment  is 
fully  collateralized  by  Treasury  Bills. 
While  commodities  investors  are  not 
obligated  to  collateralize  their  positions 
fully,  this  return  is  included  to  fadUtate 
accurate  comparison  of  the  performance 
of  an  investment  in  commodities 
relative  to  an  investment  in  ffnancial 
assets  such  as  a  stock  or  bond  portfolio. 
Under  the  Total  Return  methodology, 
the  Securities  would  either  not  have  a 
separate  Distribution  or  tbe  Distribution 
would  be  substantially  less  than  if  the 
Excess  Return  methodology  were  used. 

If  the  Securities  are  linkM  directly  to 
the  price  of  the  commodity,  there  will 
be  no  element  of  roll  return,  collateral 
return  or  total  return  in  the  pricing. 
Rather,  the  holders  of  the  S^urities  will 
receive  Distributions  on  the  face  value 
of  their  Securities.  The  frequency  and 
rates  of  such  Distributions  will  vary 
from  issue  to  issue  depending  upon 
prevailing  interest  rates  and  other 
factors,  including  the  price  of  the  linked 
commodity. 

The  design,  composition  and 
calculation  of  a  Total  Return  or  Excess 
Return  Index  is  expected  to  remain 
unchanged  during  tJie  term  of  the 
Securities.  If  market  developments 
require  changes  to  these  aspects  of  the 
product,  decisions  regarding  such 
changes  wilt  be  made  by  the  JPMCI 


Policy  Committee,  a  neutral  business 
committee.  This  committee  consists  of 
senior  employees  in  the  commodities 
and  reseandi  areas  of  }.P.  Morgan,  as 
well  as  independent  industry  and 
academic  experts.  Personnel  frnm  J.P. 
Morgan’s  commodities  group  serve  only 
in  an  advisory,  non-voting  role  on  the 
committee.  J.P.  Morgan  immediately 
will  notify  the  Exchange  and  vendors  of 
ffnancial  information  if  there  is  a  change 
in  the  design,  composition  or 
calculation  of  the  Securities. 

If  it  becomes  necessary  to  choose  a 
replacement  price  source  for  the 
Securities,  the  new  price  source  will 
meet  the  following  criteria:  (i)  it  will  be 
priced  in  U.S.  dollars,  or  if  priced  in  a 
non-U.S.  currency,  the  exchange  on 
which  the  contract  is  traded  must 
publish  an  official  exchange  rate  for 
conversion  of  the  price  into  U.S.  dollars 
and  such  currency  must  be  freely 
convertible  into  U.S.  currency;  (ii)  it 
will  be  traded  on  a  regulated  futures 
exchange  in  an  OECD  country®  or  in 
Singapore;  and  (iii)  it  will  have  a 
minimum  annual  volume  of  300,000 
contracts  or  US  $500  million.  The  issuer 
will  notify  the  Exchange  and  vendors  of 
ffnancial  information  immediately  if 
there  is  a  change  to  the  Securities.'* 

Members  of  the  JPMCI  Policy 
Committee  and  employees  of  the 
calculation  agent  that  are  involved  in 
the  calculation  of,  or  data  collection  for, 
the  Securities  are  prohibited  firom 
trading  the  underlying  futures  positions 
or  the  Securities.  In  addition,  the 
calculation  agent  has  adopted  such 
reasonable  and  appropriate  procedures 
to  ensure  that  it,  its  agents,  affiliates  and 


^The  OECD — the  Organization  of  Economic 
Cooperation  and  Development — consists  of  the 
United  States.  Japan,  Germany,  France,  Italy,  the 
United  Kingdom,  Canada.  Australia,  Austria. 
Belgium,  Denmark,  Finland,  Greece,  Iceland, 
Ireland,  Luxemhoutg,  Mexico,  Netherlands.  New 
Zealand,  Norway,  Portugal,  Spain,  Sweden. 
Switzerland  and  Turkey. 

*  See  Memorandum  &om  David  Seaman. 
JPMorgan,  to  Vincent  Patten,  NYSE,  dated  May  6, 
1996. 
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employees  do  not  take  advantage  of,  or 
communicate  to  any  other  person,  any 
knowledge  concerning  changes  in  the 
value  of  an  Index. 

Surveillance.  The  Exchange  will  be 
able  to  obtain  market  surveillance 
information,  including  customer 
identity  information,  with  respect  to 
transactions  occurring  on  the  applicable 
futures  exchange  pursuant  to  its 
information  sharing  agreement  with 
such  exchange.  The  Exchange  will  not 
trade  any  security  imless  it  has  a 
surveillance  agreement  with  the  market 
trading  the  underlying  futiues  contract. 
In  the  extremely  unlikely  event  that  the 
securities  are  no  longer  based  on  an 
exchange-traded  futures  contract  (if,  for 
example,  that  exchange  no  longer  trades 
a  particular  futures  contract),  the  J.P. 
Morgan  Policy  Committee  will  seek  to 
substitute  a  similar  futures  contract.  In 
that  situation,  in  addition  to  the 
conditions  listed  above,  the  Exchange 
would  continue  to  trade  the  Securities 
only  if  the  new  futures  contract 
underlying  the  Securities  trade  on  an 
exchange  that  has  a  comprehensive 
information  sharing  agreement  with  the 
NYSE  or  if  the  Commission  staff 
otherwise  concurs  in  the  continuation  of 
such  trading.  5 

Sales  Practices.  Because  there  is  an 
element  of  derivative  pricing  regarding 
the  Seciu“ities,  the  Exchange  will  require 
members,  member  organizations  and 
their  employees  to  make  a 
determination  with  respect  to  customers 
whose  accoimts  have  not  previously 
been  approved  to  trade  futures  or 
options  that  a  transaction  in  the 
Securities  is  suitable  for  such  customer. 
In  addition,  members,  member 
organizations  and  their  employees 
recommending  a  transaction  in  the 
Securities  will  be  required:  (i)  to 
determine  that  the  recommend 
transaction  is  suitable  for  the  customer, 
and  (ii)  to  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  the 
recommended  transaction. 


^  The  NYSE  has  comprehensive  surveillance 
sharing  agreements  with  ail  of  the  exchanges  upon 
which  the  futures  contracts  relating  to  a  particular 
Securities  trade.  SpeciHcally,  NYSE  is  able  to  obtain 
market  surveillance  information,  including 
customer  identity  information,  for  transactions 
occurring  on  NYMEX  and  Comex.  Furthermore, 
under  the  ISG  information  sharing  agreement,  SFA 
will  be  able  to  provide,  upon  NYSE  request, 
surveillance  information  with  respect  to  trades 
effected  on  the  LME,  including  client  identity 
information.  Finally,  if  the  underlying  commodity 
for  an  issuance  of  Securities  changes  or  if  a  different 
market  is  utilized  for  purposes  of  calculating  the 
value  of  a  designated  futures  contract,  the  NYSE 
will  ensure  that  it  has  entered  into  a  surveillance 
sharing  agreement  vrith  resftect  to  the  new  relevant 
market. 


The  Exchange  also  will  distribute  a 
circular  to  its  membership  prior  to  the 
commencement  of  trading  in  the 
Securities,  That  circular  will  provide 
guidance  with  respect  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  the  Securities 
and  highlighting  the  special  risks  and 
characteristics  thereof. 

Basis — ^The  basis  under  the  Securities 
Exchange  Act  of  1934  (“1934  Act”)  for 
this  propose  rule  change  is  the 
requirement  under  Section  6(b)(5)  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competitic  } 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).  In 
particular,  the  Commission  believes  that 
the  availability  of  exchange-traded 
Securities  will  provide  an  instrument 
for  investors  to  achieve  desired 
investment  objectives  (e.g.,  commodity 
exposure  and  portfolio  diversification) 
through  the  purchase  of  an  exchange- 
traded  securities  product  linked  to  one 
of  the  single  commodities  noted  above.^ 
For  the  reasons  discussed  below,  the 
Commission  has  concluded  that  the 


*  Pursuant  to  Section  6(b)(5]  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  Huding  that  the 
introduction  of  die  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 


NYSE  listing  standards  applicable  to 
Securities  are  consistent  with  the  Act. 

The  Securities  are  similar  in  structure 
to  a  previous  American  Stock  Exchange 
(“Amex”)  product,  Commodity  Indexed 
Preferred  Securities  (“ComPS”),  which 
^he  Commission  approved  in  February 
1996.^  ComPS  were  listed  piu^uant  to 
Section  107  of  the  Amex  Company 
Guide,  Other  Securities,  and,  like  the 
N  YSE  Securities,  the  principal  value  of 
ComPS  is  derived  from  the  performance 
of  futures  contracts  overlying  certain 
selected  physical  commodities. 

The  value  of  the  Securities  will  be 
affected  partially  by  certain  risks  that 
are  associate  with  the  purchase  and  sale 
of  exchange-traded  futures  contracts. 
Fiurthermore,  the  Conunission  notes  that 
the  prices  of  commodities,  including  the 
eleven  individual  commodities  which 
may  underlie  a  particular  Securities 
issuance,  may  be  subject  to  volatile 
price  movements  caused  by  numerous 
factors.®  Accordingly,  an  investment  in 
Securities  may  also  be  subject  to  volatile 
price  movements  due  to  price  changes 
in  the  underlying  commodities  and 
related  futures  contracts.  In  addition, 
Securities  possess  many  complex 
featiires,  such  as  the  incorporation  of 
roll  return  and  collateral  return  into 
their  pricing  methodologies. 

In  order  to  address  the  complex  and 
risky  nature  of  Securities,  the  NYSE  has 
proposed  special  suitability,  disclosure, 
and  compliance  requirements.  First,  the 
Exchange  will  require  members  to  make 
a  determination  with  respect  to 
customers  whose  accounts  have  not 
previously  been  approved  to  trade 
futures  or  options  that  a  transaction  in 
the  proposed  secmities  is  suitable  for 
such  customer.®  This  is  important  given 
the  embedded  derivative  component  of 
Secmities.  Second,  the  NYSE  will 
require  that  members  who  make 
recommendations  in  Securities 
determine  that  the  transaction 
recommended  is  suitable  for  the 
customer  and  have  a  reasonable  basis 
for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of, 
the  recommended  transaction.  Third, 
because  Securities  are  cash-settled, 
holders  will  not  receive,  nor  be  required 
to  liquidate,  the  imderlying  physical 
commodities  or  overlying  ^tures 


f  See  Securities  Exchange  Act  Release  No.  36885 
(February  26, 1996). 

"  Such  factors  include,  but  are  not  limited  to, 
international  economic,  social  and  political 
conditions  and  levels  of  supply  and  demand  for  the 
individual  commodities. 

”  Such  a  requirement  is  more  than  the  duty  to 
know  and  approve  customers,  and  entails  an 
obligation  to  make  a  determination  that  the 
transaction  is  suitable  for  the  customer. 
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contracts.  The  Commission  notes  that 
this  provision  will  effectively  terminate 
a  Securities  investor’s  exposure  to 
commodity  market  risk  at  the  security’s 
maturity  and  limit  an  investor’s  lo^s  to 
the  amoimt  of  his  initial  investment. 
Finally,  the  Exchange  plans  to  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  Securities.  10  This  will  assist 
members  in  determining  the  customers 
eligible  to  trade  Securities,  formulating 
recommendations  in  Securities,  and  in 
monitoring  customer  and  firm 
transactions  in  Securities. 

The  Commission  also  believes  that 
several  factors  significantly  minimize 
the  potential  for  manipulation  of 
Securities.  First,  each  of  the  futures 
contracts  overlying  the  commodities  is 
relatively  actively  traded,  and  has 
considerable  open  interest.  Second,  the 
majority  of  futures  contracts  overlying 
the  component  commodities  trade  on 
exchanges  that  impose  position  limits 
on  speculative  trading  activity,  which 
are  designed,  and  serve,  to  minimize 
potential  manipulation  and  other 
market  impact  concerns.  Third,  as 
discussed  below,  the  NYSE  has  entered 
into  certain  siuveillance  sharing 
agreements  with  each  of  the  futures 
exchanges  upon  which  the  underlying 
designated  futures  contracts  trade. 

These  agreements  should  help  to  ensure 
the  availability  of  information  necessary 
to  detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  Securities  less  readily 
susceptible  to  manipulation.  Fourth,  the 
price  of  Securities  (with  respect  to  those 
commodities  traded  in  the  U.S.)  will  be 
calculated  every  60  seconds  and 
disseminated  to  vendors  of  electronic 
financial  information.  Fifth,  adequate 
procedures  are  in  place  to  prevent  the 
misuse  of  information  by  members  of 
the  policy  committee  responsible  for 
replacements  with  respect  to  the 
underlying  contract.'*  Accordingly,  for 
the  reasons  discussed  above,  the 
Commission  believes  that  Securities  are 
not  readily  susceptible  to  manipulation 


'“The  NYSE  circular  will  be  submitted  to  the 
Commission  for  its  review  and  should  include, 
among  other  things,  a  discussion  of  those  risks 
which  may  cause  commodities  to  experience 
volatile  price  movements  in  addition  to  details  on 
the  pricing  methodology  to  be  used  for  that 
particular  issuance. 

"As  discussed  above,  members  of  the  policy 
committee  are  expressly  prohibited  from  trading 
Securities  and  from  communicating  any  knowledge 
concerning  changes  in  the  value  of  the  underlying 
commodities.  The  NYSE  has  advised  that  it  has 
siuveillance  procedures  in  place  to  periodically 
review  activity  in  the  Securities,  including  the 
ability  to  monitor  any  activity  in  the  Securities  by 
members  of  the  ]PMQ.  Telephone  conversation 
between  Vincent  Patten,  NYSE,  and  Stephen  M. 
Youhn,  SEC,  on  May  7, 1996. 


and  that  in  any  event,  the  surveillance 
procedures  in  place  are  sufficient  to 
detect  and  deter  potential  manipulation. 

The  Commission  notes  that  Securities, 
unlike  standardized  options,  do  not 
contain  a  clearinghouse  guarantee  but 
are  instead  dependent  upon  the 
individual  credit  of  the  issuer.  This 
heightens  the  possibility  that  a 
purchaser  of  Securities  may  not  be  able 
to  receive  any  cash  payment  due  upon 
maturity.  To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange’s  listing 
guidelines  requiring  Securities  issuers 
to  comply  with  the  listing  requirements 
of  Para.  703.19(1).'2  In  addition, 
financial  information  regarding  the 
issuer  will  be  disclosed  or  incorporated 
in  the  prospectus  accompanying  the 
ofiering  of  Securities. 

Based  on  the  above,  the  Commission 
finds  that  the  proposal  to  trade  the 
Securities  is  consistent  with  the  Act, 
and,  in  particular,  the  requirements  of 
Section  6(b)(5).'3 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  NYSE 
to  list  the  Secmities  without  delay.  The 
proposal  will  provide  the  Exchange 
with  increased  flexibility  in  the  listing 
of  commodity  linked  products  without 
compromising  investor  protection 
concerns.  In  addition,  the  NYSE 
proposal  is  nearly  identical  to  the'  Amex 
ComPS  proposal,  with  the  securities 
being  based  on  the  same  commodities 
imderlying  the  futures  contracts,  and 
subject  to  the  same  valuation  methods 
used  for  ComPS.  The  Amex  proposal 
was  subject  to  the  full  notice  and 
comment  period  and  the  Commission 
notes  that  no  comment  letters  were 
received.  Accordingly,  the  Commission 
does  not  believe  the  NYSE  proposal 
raises  any  new  or  unique  regulatory 
issues.  For  these  reasons,  the 
Commission  believes  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act,  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 


'2  Paragraph  703.19(1)  of  the  Manual  states  that 
if  the  issuer  is  a  NYSE-Usted  company,  the  issuer 
must  be  a  company  in  good  standing  (i.e.,  above 
Continued  Listing  Criteria):  if  an  affiliate  of  an 
NYSE-listed  company,  the  NYSE-listed  company 
must  be  a  company  in  good  standing;  if  not  listed, 
the  issuer  must  meet  NYSE  specific  original  listing 
standards.  These  standards,  among  other  things,  set 
forth  minimum  requirements  for  net  tangible  assets, 
net  income,  and  aggregate  market  value  of  publicly 
held  shares. 

The  Commission  notes  that  a  Rule  19b-4  filing 
might  be  required  in  order  to  list  any  other 
derivative  product  based  upon  a  commodity 
interest  that  differs  fiom  the  proposed  Securities. 


IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  Mali  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W.*, 
Washington,  D.C.  Copies  of  such  filing 
Mali  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
ref^  to  the  file  munber  in  the  caption 
above  and  should  be  submitted  by  June 
6. 1996. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*'*  that  the 
proposed  rule  change  (SR-NYSE-96- 
08)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doa  96-12235  Filed  5-15-96;  8:45  am) 
BILUNG  CODE  M10-01-H 


SMALL  BUSINESS  ADMINISTRATION 
Request  for  Comments 

The  U.S.  Small  Business 
Administration’s  (SBA)  Office  of 
Government  Contracting  requests 
comments  on  a  possible  Agency 
initiative  to  develop  a  concept  for  the 
provision  of  Value  Added  Services 
(VAS)  to  small  businesses  seeking 
Federal  procurement  opportunities 
through  electronic  commerce  and 
electronic  data  interchange  (EC/EDI).  It 
is  envisioned  that  these  services  would 
be  priced  using  a  fee  schedule 
determined  through  negotiations  with 
the  SBA.  It  is  important  to  note  that  the 
Agency  does  not  intend  to  compete  with 
existing  value-added-network  (VAN) 
service  providers.  Rather,  the  SBA  seeks 
to  increase  substantially  the  exposure  of 


15U.S.C.  78s{b)(2)  (1988). 
'» 17  CFR  200.3e-3(a){12). 
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small  businesses  to  the  various 
processes  associated  with  participating 
in  EC/EDI.  The  SBA  is  exploring  the 
possibility  of  soliciting  proposals  from 
interested  offerors  at  a  later  date. 
However,  at  this  time,  no  decision  has 
been  made  on  proceeding  with  a 
procurement  action. 

Background 

The  mission  of  the  SBA’s  Office  of 
Government  Contracting  is  to  advocate, 
facilitate  and  create  an  environment 
conducive  to  the  maximum  practicable 
participation  by  small,  small 
disadvantaged,  and  women-owned 
businesses  in  Federal  procurement.  This 
includes  awards  made  by  the  U.S. 
Government  and  subcontracts  awarded 
by  its  large  prime  contractors.  The 
direction  of  Federal  procurement  policy 
was  substantially  altered  by  a  1993 
memorandum  from  the  President 
directing  the  heads  of  departments  and 
agencies  to  re-engineer  the  procurement 
process  by  developing  and 
implementing  a  system  for  Federal  EC/ 
EDI.  The  Federal  Acquisition 
Streamlining  Act  (FASA)  of  1994 
dubbed  the  resulting  systems 
architecture  as  FACNET,  and 
established  the  initial  statutory 
framework  necessary  to  transitioil 
Federal  purchasing  activities  to  EC/EDI. 
Consistent  with  the  provisions  of  the 
President’s  memorandum,  electronic 
purchasing  initially  focused  on  the 
millions  of  requirements  frlled  using 
simplified  acquisition  procedures,  the 
ceiling  for  which  was  raised  by  FASA 
to  a  maximum  of  $100K  for  FACNET- 
certified  purchasing  activities. 

Simplified  acquisitions,  which  are 
reserved  primarily  for  small  businesses, 
have  been  conducted  increasingly  via 
FACNET. 

A  major  component  of  the  ciurent 
FACNET  systems  architecture  is  its 
Centralized  Contractor  Registration 
(CCR)  data  base.  The  purposes  of  the 
FACNET  CCR  include:  (1)  Eliminating 
redundancy  by  standardizing  the 
contractor  registration  procedure  across 
the  Government;  and  (2)  providing  a 
common  data  base  for  compiling  and 
sharing  trading  partner  information.  The 
concept  for  which  the  SBA  is  seeking 
comments  is  rooted  in  the  critical  need 
for  increased  contractor  participation  in 
EC/EDI.  The  concept  is  centered  around 
the  identification,  pricing  and  delivery 
of  value  added  services  (VAS)  to  small 
businesses  by  a  single  provider. 

Purpose 

The  purpose  of  this  request  for 
comments  is  to  solicit  information, 
observations  and  suggestions  on  the 
feasibility  and  nature  of  establishing 


and  supporting  a  VAS  provider  with  a 
vehicle  that  would; 

1.  Offer  lower  introductory  VAS 
prices  to  small  businesses  for  a  period 
not  to  exceed  one  year  so  that  small 
businesses  would  be  encouraged  to 
participate  in  EC/EDI,  and,  based  on 
that  exposure,  make  informed  decisions 
about  continued  participation. 

2.  Provide  those  SBA  offices  who  are 
actively  involved  in  EC/EDI  outreach 
and  counseling,  with  an  established 
source  of  affordable  VAS  to  which  small 
businesses  could  be  directed. 

3.  Dramatically  increase  the 
population  of  firms  centrally  registered 
for  FACNET. 

General  Specifications:  Any  Value 
Added  Network  (VAN)  services 
provided  by  the  established  source 
would  be  provided  through  a  VAN 
certified  by  the  Defense  Information 
Services  Agency  Contracting  Office 
(DITCO),  and  such  VAN  services  would 
be  provided  in  accordance  with  the 
VAN  licensing  agreement  signed  by  the 
VAN  and  DITCO.  Additionally,  the 
established  VAS  provider  would  ensure 
that  each  small  business  recruited 
pursuant  to  any  agreement  is 
successfully  registered  on  tbe  CCR  and 
certified  for  FACNET  transactions. 

SBA’s  Role  in  Outreach:  SBA  would 
distribute  information  on  the  services 
and  pricing  of  the  established  VAS  to 
the  Agency’s  Regional  and  District 
Offices,  Business  Information  Centers 
(BICs),  Government  Contracting  Area 
Directors,  Procurement  Center 
Representatives,  Women’s 
Demonstration  Project  Sites,  Small 
Business  Development  Centers, 
Management  and  Technical  Assistance 
Providers,  One-Stop  Capital  Shops, 
Small  Business  Utilization  Staffs,  and 
other  entities  involved  in  promoting  or 
assisting  in  small  business 
development. 

The  following  individual  is 
designated  as  the  point  of  contact  for 
responses  which  must  be  submitted  in 
writing  before  tbe  close  of  business  on 
June  21, 1996.  Submission  of  comments 
by  mail,  FAX  or  INTERNET  E-mail  is 
acceptable:  Oliver  H.  Snyder  III,  409  3rd 
Street  SW,  Office  Code-6254, 
Washington,  D.C.  20416.  Phone 
Number:  202-205-7650.FAX  Number: 
202-205-7324.  Internet  Address: 
ohs@pa.sba.gov. 

Judith  A.  Roussel 

Associate  Administrator,  for  Government 
Contracting. 

[FR  Doc.  96-12331  Filed  5-15-96;  8:45  ami 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2385] 

Advisory  Committee  on  Internationai 
Law;  Notice  of  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Tuesday,  June  11, 1996,  from  2:00  to 
approximately  5:00  p.m.,  as  necessary  in 
Room  1406  of  the  U.S.  Department  of 
State,  2201  C  Street,  NW.,  Washington, 
DC.  The  meeting  will  be  chaired  by  the 
Legal  Adviser  of  the  Department  of 
State,  Conrad  K.  Harper,  and  will  be 
open  to  the  public  up  to  the  capacity  of 
the  meeting  room.  The  meeting  will 
focus  on  a  review  of  current 
International  Court  of  Justice  litigation, 
International  Court  of  Justice  and 
International  Law  Commission  elections 
during  1996,  and  other  current 
developments. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
Friday,  June  7, 1996  notify  the  Office  of 
the  Assistant  Legal  Adviser  for  United 
Nations  Affairs  (telephone  (202)  647- 
2767)  of  their  name.  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number  in  order  to  arrange  admittance. 
The  above  includes  government  and 
non-govemment  attendees.  All 
attendees  must  use  the  “C”  Street 
entrance.  One  of  the  following  valid  IDs 
will  be  required  for  admittance:  Any 
U.S.  driver’s  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID. 

Dated:  May  6, 1996. 

John  R.  Crook, 

Assistant  Legal  Adviser  for  United  Nations 
Affairs;  Executive  Director,  Advisory 
Committee  on  International  Law. 

[FR  Doc.  96-12248  Filed  5-15-96;  8:45  am] 
BILUNG  CODE  4710-08-M 

[Public  Notice  No.  2387] 

Shipping  Coordinating  Committee; 
Subcommittee  for  the  Prevention  of 
Marine  Poiiution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  Tuesday,  June  25, 
1996,  at  9:30  am  in  Room  2415  of  the 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC. 

Th5  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  thirty-eighth  session 
of  the  Marine  Environment  Protection 
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Committee  (MEPC  38)  of  the 
International  Maritime  Organization 
(IMO)  to  be  held  from  July  1-10, 1996. 
Proposed  U.S.  position  on  the  agenda 
Kerns  for  MEPC  38  will  be  discussed. 

The  major  items  for  discussion  will  be 
the  following: 

1.  Development  of  a  draft 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 

1973,  as  modified  by  the  Protocol  of 
1978  (MARPOL  73/78),  Annex  VI  (Air 
Pollution)  regulations. 

2.  Work  relating  to  the  Human 
Element. 

3.  Unwanted  aquatic  organisms  in 
ballast  water. 

4.  Implementation  of  the  International 
Convention  on  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  (OPRC). 

5.  Follow-up  action  to  the  United 
Nations  Conference  on  Environment 
and  Development  (UNCED). 

6.  Harmful  effects  of  the  use  of 
antifouling  paints  for  ships. 

7.  Development  of  a  “Manual  on 
Disposal  of  Ships  Waste”. 

Members  of  tne  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
Ray  Perry,  U.S.  Coast  Guard 
Headquarters  (G-MOS-4),  210Q  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  Telephone:  (202)  267-2714. 

Dated:  May  8, 1996. 

Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
IFR  Doc.  96-12325  Filed  5-15-96;  8:45  am) 
WLUNG  CODE  471(M>7-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

Reports,  Forms  and  Recordkeeping 
Requirements 

agency:  Department  of  Transportation 
(DOT),  United  States  Coast  Guard. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  announces  five 
Information  Collections  Requests  (ICR) 
are  coming  up  for  renewal.  These  ICRs 
are:  Collection  of  Marine  Casualty 
Information  (Forms  CG-2692/2692A), 
Chemical  Drug  and  Alcohol  Testing 
Information  (Form  CG-2692B),  and 
Management  Information  System 
Reports  [ICR  No.  2115-0003], 
Application  and  Permit  to  Handle 
Hazardous  Materials  [ICR  No.  2115- 
0013),  Welding  and  Hot  Work  Permit 


[2115-0054],  Plan  Review  for  Facilities 
With  Vapor  Control  System  [ICR  No. 
2115-0581],  Ships’  Stores  Certification 
for  Hazardous  Materials  Aboard  Ships 
[LCR  No.  2115-0139].  Before  submitting 
renewal  packages  to  the  Office  of 
Management  and  Budget  (OMB),  USCG 
is  soliciting  comments  on  specific 
aspects  of  the  collections  as  described 
below. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  or  before  July  11. 
1996. 

ADDRESSES:  Submit  written  comments 
identified  by  ICR  No.  by  mail  to  Barbara 
Davis,  2100  Second  Street,  SW,;  G-SII; 
Washington,  DC  20593,  Telephone 
number  (202)  267-2326,  Requests  for  a 
copy  of  the  information  collection 
should  be  directed  to  Barbara  Davis, 

2100  Second  Street,  SW.;  G-Sfi; 
Washington,  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  2100  Second  Street,  SW.; 
G-SII;  Washington,  DC  20593, 
Telephone  number  (202)  267-2326. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1995,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests  for 
approval  or  renewal  under  that  Act. 
OMB  reviews  and  approves  agency 
submissions  in  accordance  with  criteria 
set  forth  in  that  Act.  This  notice 
identifies  five  information  collections  of 
the  United  States  Ccast  Guard  that  are 
coming  up  for  renewal  for  a  term  of 
three  years. 

The  following  information  is  provided 
for  each  information  collection:  (1)  Title 
of  information  collection;  (2)  OMB 
Control  Number;  (3)  Afiected  Entities, 

(4)  Abstract  of  the  information 
collection  activity,  including  the  need 
for  and  use  of  the  collection;  (5) 
estimate  of  total  annual  reporting  and 
recordkeeping  burden;  and  frequency  of 
collection. 

Title:  Collection  of  Marine  Casualty 
Information  (Forms  CG-2692/2692A), 
Chemical  Drug  and  Alcohol  Testing 
Information  (Form  CG-2692B),  and 
Management  Information  System 
Reports. 

OMB  No:  2115-0003. 

Affected  Entities:  Commercial  Marine 
Industry. 

Abstract:  Marine  casualty  information 
is  necessary  for  informing  Coast  Guard 
of  commercial  vessel  casualties 
involving  death,  vessel  damage,  etc.,  as 
mandated  by  Congress.  Chemical 
retesting  information  is  necessary  to 
improve  Coast  Guard  detection/ 
reduction  of  drug  use  by  mariners. 


Relative  test  result  information  must  be 
sent  to  Coast  Guard  to  evaluate  program 
efiectiveness. 

Under  Title  46  U.S.C.  7503,  Coast 
Guard  has  authority  to  deny  the 
issuance  of  licenses,  certificates  of 
registry  and  merchant  Mariner’s 
documents  to  users  of  dangerous  drugs. 

Coast  Guard  will  use  this  information 
to:  (a)  Determine  if  certain  applicants 
are  qualified  to  be  issued  seaman’s 
papers,  (b)  initiate  administrative  action 
against  a  commercial  mariner’s  right  to 
continue  holding  seaman’s  papers, 
initiate  civil  or  criminal  penalty  action 
when  an  individual  has  been  found  to 
be  operating  a  vessel  while  intoxicated, 
and  (d)  to  asses  the  impact  of  drug  or 
alcohol  use  in  serious  marine  accidents. 

Burden  Estimate  and  Frequency:  The 
current  total  annual  respondent  burden 
estimate  is  33,878  hours.  The  average 
burden  hour  per  response  is  54  minutes 
reporting  and  24  minutes 
recordkeeping.  The  frequency  of 
reporting  and  recordkeeping  will  be  on 
occasion. 

Title:  Application  and  Permit  to 
Handle  Hazardous  Materials. 

OAfB  No;  2115-0013. 

Affected  Entities:  Shipping  agents  and 
terminal  operators. 

Abstract:  This  requirement  ensures 
the  safe  handling  of  explosives  and 
other  hazardous  materials  in  port  areas 
and  on  board  vessels.  Shipping  agents 
and  terminal  operators  who  handle  the 
above  commodities  must  comply. 

This  information  is  a  requirement 
stated  imder  the  Ports  and  Waterways 
Safety  Act.  33  U.S.C  1225,  the  Coast 
Guard  has  authority  to  establish 
procedures  and  standards  for  handling 
of  hazardous  material  on  vessels  and 
waterfront  facilities. 

This  information  will  be  used  to 
determine  if  safe  practices  are  being 
followed  in  the  stowage  and  handling  of 
explosives  and  hazardous  materials. 

Burden  Estimate  and  Frequency:  The 
current  total  annual  respondent  burden 
estimate  is  814  hours.  The  average 
burden  hour  per  response  is  1  hour 
reporting.  The  frequency  of 
recordkeeping  will  be  annually. 

Title:  Welding  and  Hot  Work  Permit. 

OMB  No:  2115-0054. 

Affected  Entities:  Owners/operators  of 
vessels  and  waterfront  facilities. 

Abstract  This  information  is  used  by 
the  Coast  Guard  to  ensure  compliance 
with  safety  regulations.  This  allows  the 
use  of  welding  or  other  “hot-work” 
equipment  on  a  designated  waterfinnt 
facility.  _ 

Under  Title  33  CFR  126.15(c),  33  CFR 
127.617,  33  CFR  154.735(k)(l)  and  49 
CFR  176,  Coast  Guard  has  the  authority 
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to  grant  waterfront  facilities  and  vessels 
permits  to  conduct  Hot  Works  and 
welding  activities. 

Coast  Guard  proposed  use  of  this 
information  is  to  ensure  that  waterfront 
facilities  and  vessels  are  in  compliance 
with  safety  standards. 

Burden  Estimate  and  Frequency:  The 
current  total  annual  respondent  burden 
estimate  is  2,190  hours.  The  average 
burden  hour  per  response  is  5  minutes 
reporting.  The  frequency  of 
recordkeeping  will  be  occasionally. 

Title:  Plan  Review  for  Facilities  With 
Vapor  Control  Systems. 

OMB  No:  2115-0581. 

Affected  Entities:  Owners/operators  of 
vessels  and  facilities  with  vapor  control 
systems. 

Abstract:  This  information  is  used  by 
the  Coast  buard  to  ensure  compliance 
with  safety  regulations.  This  allows  the 
use  of  welding  or  other  “hot-work” 
equipment  on  a  designated  waterfront 
facility. 

Under  Title  33  CFR  126.15(c),  33  CFR 
127.617,  33  CFR  154.735{k)(l)  and  49 
CFR  176,  Coast  Guard  has  the  authority 
to  grant  waterfront  facilities  and  vessels 
permits  to  conduct  Hot  Works  and 
welding  activities. 

The  Coast  Guard  proposed  use  of  this 
information  is  to  ensure  that  waterfront 
facilities  and  vessels  are  in  compliance 
with-safety  standards. 

Burden  Estimate  and  Frequency:  The 
current  total  annual  respondent  burden 
estimate  is  2,190  hours.  The  average 
burden  hour  per  response  is  5  minutes 
reporting.  The  frequency  of 
recordkeeping  will  be  occasionally. 

Title:  Ships’  Stores  Certification  for 
Hazardous  Materials  Aboard  Ships. 

OMB  No:  2115-0139. 

Affected  Entities:  Suppliers  and 
manufacturers  of  hazardous  products 
used  on  ships. 

Abstract:  Ships’  Stores  Certification — 
Title  46,  CFR,  Part  147  requires  proper 
identification  and  labeling  of  dangers 
presented  by  hazardous  ships’  stores. 
The  regulation  provides  manufacturers 
the  opportunity  to  request  waivers  for 
products  in  special  DOT  hazard  classes 
to  be  used  aboard  ships. 

Title  46  U.S.C.  3303  authorizes  the 
Coast  Guard  to  regulate  the 
transportation,  stowage  and  use  of 
ships’  stores  and  supplies  of  a 
dangerous  nature. 

Coast  Guard  will  use  this  information 
to  ensure  personnel  aboard  vessels  are 
made  aware  of  the  proper  usage  and 
stowage  instructions  to  protect  them 
from  bodily  injury. 

Burden  Estimate  and  Frequency:  The 
current  total  annual  respondent  burden 
estimate  is  6  hours.  The  average  burden 


hour  per  response  is  3  hours  reporting. 
The  froquency  of  reporting  will  be 
occasionally. 

Issued  in  Washington,  D.C.  on  May  10, 
1996. 

Phillip  A.  Leach 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  96-12267  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4910-14-P 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cleveland  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
highway  project  in  Cleveland  County, 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roy  Shelton,  Ofierations  Engineer, 
Federal  Highway  Administration,  310 
New  Bern  Avenue,  Suite  410,  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  provide 
improved  traffic  flow  along  US  74  in  the 
vicinity  of  Shelby.  The  proposed  project 
would  consist  of  construction  of  US  74 
to  a  multi-land  freeway  on  new  location 
or  upgrading  existing  US  74.  The 
proposed  highway  is  considered 
necessary  to  handle  existing  and 
projected  traffic  demand;  and  to  provide 
a  more  direct  link  with  full  control  of 
access  between  Charlotte  and  Asheville 
than  that  currently  available  via  1-85 
and  1-26. 

Alternatives  under  consideration 
include:  (1)  taking  no  action  (No  Build); 
(2)  improvement  of  existing  route 
(Upgrade);  and  (3)  Northern  and 
Southern  Build  alternatives  and  five 
crossovers,  which  combine  to  form  24 
possible  project-wide  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  the  appropriate  Federal,  State,  and 
local  agencies  and  to  private 
organizations  who  have  previously 
expressed  interest  in  this  project.  A 
series  of  public  meeting  hav;  been  held 
for  this  projects:  additional  public 
meetings  and  a  public  hearing  will  also 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  made 


available  for  public  and  agency  review 
and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  progress  and  activities  apply  to  this 
program.) 

Issued  on:  May  2, 1996. 

Roy  C.  Shelton, 

Operations  Engineer,  Raleigh,  North  Carolina. 
[FR  Doc.  96-12319  Filed  5-15-96;  8:45  am] 
BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard;  Isuzu 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  'This  notice  grants  in  full  the 
petition  of  Isuzu  Motors  America,  Inc., 
(Isuzu)  for  an  exemption  of  a  high-theft 
line,  the  Honda  Acura  SLX,  from  the 
parts-marking  requirements  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  placed  on  the  line 
as  standard  equipment  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Proctor’s  telephone  number 
is  (202)  366-1740.  Her  fax  number  is 
(202)  493-2739. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  February  12, 1996,  Isuzu  Motors 
America,  Inc.,  (Isuzu),  on  behalf  of  Isuzu 
Motors  Limited,  Tokyo,  Japan  requested 
exemption  from  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard  (49  CFR  Part  541)  for  the  Isuzu 
Trooper  and  Honda  Acura  SIJC  vehicle 
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lines.  The  petition  is  pursuant  to  49  CFR 
Part  543,  Exemption  From  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire  line. 

Review  of  IsuziTs  petition  disclosed 
that  certain  information  was  not 
provided  in  its  original  petition. 
Consequently,  by  letter  dated  March  7, 
1996,  Isuzu  was  informed  of  its  areas  of 
deftciency.  Additionally,  the  March  7 
letter  informed  Isuzu  that  it  must  decide 
which  of  the  two  lines  it  would  request 
to  petition  for  exemption  ft’om  the  parts- 
marking  requirements  for  the  1997 
model  year.  Section  543.5(a)  specifically 
states  that  “for  each  of  model  years  1997 
through  2000,  a  manufacturer  may 
petition  NHTSA  to  grant  an  exemption 
for  one  additional  line  of  its  passenger 
motor  vehicles  fi'om  the  requirements  of 
Part  541  of  this  chapter.”  By  letter  dated 
March  27, 1996,  Isuzu  chose  to  request 
exemption  from  the  parts-marking 
requirements  of  the  Uieft  prevention 
standard  for  the  Honda  Acura  SLX 
vehicle  line. 

Isuzu’s  February  12  letter  and 
supplemental  letter  of  March  27, 
together  constitute  a  complete  petition, 
as  required  by  49  CFR  Part  543.7,  in  that 
it  met  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 

In  its  petition,  Isuzu  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  Isuzu  will  install  its 
antitheft  device  as  standard  equipment 
on  the  MY  1997  Honda  Acura  SLX 
vehicle  line.  This  antitheft  device 
includes  an  audible  alarm  system,  a 
visual  alarm,  a  starter-disconnecting 
device,  and  a  locking  device  for  the 
doors,  tailgate  and  hood.  Isuzu  stated 
that  the  proposed  antitheft  device  is 
automatically  activated  by  the  normal 
locking  of  the  vehicle  doors.  In  order  to 
arm  the  device,  the  key  must  be 
removed  from  the  ignition  switch,  all  of 
the  doors  and  engine  hood  must  be 
closed  and  the  driver’s  or  front 
passenger’s  door  must  be  locked  with 
the  ignition  key.  Locking  either  the 
driver’s  door  or  passenger  door 
simultaneously  locks  all  other  doors.  An 
indicator  light  within  the  vehicle 
informs  the  vehicle  operator  whether 
the  device  is  armed,  disarmed  or 
alarmed. 

Once  armed,  switches  in  the  vehicle’s 
doors,  key  cylinders  and  hood  monitor 
the  vehicle  for  unauthorized  entry. 

Isuzu  stated  that  all  system  components 
have  been  placed  in  inaccessible 
locations.  If  the  device  is  armed  and 
unauthorized  entry  is  attempted  by 
opening  any  of  the  doors  or  tailgate,  or 


any  attempt  is  made  to  gain  access  to 
the  hood  compartment,  the  antitheft 
device  will  be  triggered. 

Isuzu  stated  that  triggering  the 
antitheft  device  will  cause  the 
headlights  to  flash  and  the  alarm  to 
soimd.  Once  the  alarm  has  been 
activated,  the  starter  circuit  is 
interrupted  and  the  alarm  horn  will 
continue  to  sound  for  approximately 
three  minutes.  The  alarm  horn  will  shut 
off  automatically,  while  the  starter 
circuit  will  remain  interrupted  until  the 
device  is  properly  deactivated. 

The  antitheft  device  is  deactivated  by 
unlocking  either  the  driver’s  or  front 
passenger’s  door  with  the  ignition  key. 
Using  the  correct  ignition  key  to  start 
the  vehicle  will  terminate  the  starter- 
interrupt  mechanism  and  allow 
operation  of  the  vehiicle. 

In  order  to  ensm«  the  reliability  and 
durability  of  the  device,  Isuzu  stated 
that  it  conducted  tests  bq^ed  on  its  own 
specific  standards.  Isuzu  provided  a 
detailed  list  of  the  tests  it  conducted. 
Isuzu  stated  its  belief  that  the  device  is 
reliable  and  durable  since  the  device 
complied  with  Isuzu’s  specified 
requirements  for  each  test. 

Isuzu  compared  the  antitheft  device 
proposed  for  the  Acura  SLX  with 
devices  which  NHTSA  has  determined 
to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as  would 
compliance  with  the  partsmarking 
requirements.  Isuzu  has  concluded  that 
the  antitheft  device  proposed  for  the 
Acura  SLX  line  is  no  less  efiective  than 
those  antitheft  devices  in  the  lines  for 
which  NHTSA  has  already  granted 
exemptions  fi’om  the  parts-marking 
requirements.  Isuzu  stated  that  the 
proposed  device  is  similar  to  the  device 
installed  on  its  MYs  1987  through  1989 
Impulse  car  line.  The  agency  granted 
Isuzu  a  full  exemption  from  the  parts- 
marking  requirements  of  the  theft 
prevention  standard  for  the  Impulse  car 
line  on  July  9, 1986  (51  FR  24778). 

Since  the  Isuzu  Impulse  car  line  is 
equipped  with  a  similar  system  to  that 
proposed  for  installation  on  the  Acura 
SLX  line,  Isuzu  believes  that  the 
proposed  device  will  also  be  as  effective 
in  reducing  and  deterring  theft.  Isuzu 
stated  that  the  antitheft  device  has  been 
used  as  optional  equipment  on  the  Isuzu 
Trooper  since  MY  1992.  According  to 
Isuzu,  the  Trooper  vehicle  line  was  fully 
restyled  and  redesigned  in  MY  1992. 
Isuzu  stated  that  1990/1991  theft  rate  for 
the  Trooper  was  3.9889,  and  dropped  to 
1.4121  in  MY  1992,  which  it  believes 
suggests  lower  theft  rates  for  later  model 
years.  Additionally,  Isuzu  stated  that  its 
antitheft  device  is  similar' in  operation 
to  those  installed  on  the  Mazda  RX-7 
and  Toyota  Supra  car  lines.  Isuzu  also 


contends  that  theft  data  have  shown  a 
decrease  in  theft  rates  for  other 
manufacturers’  car  lines  when  antitheft 
devices  have  been  installed  as  standard 
equipment.  In  support  of  its  contention, 
Isuzu  stated  that  the  theft  rate  for  the 
Mazda  RX-7  dropped  from  12.11  (thefts 
p>er  thousand  vehicles  produced)  in  MY 
1984  to  a  theft  rate  of  6.09  in  MY  1989. 
Theft  rates  for  the  Toyota  Supra 
dropped  from  16.3  in  1983  to  5.6  in 
1987.  Theft  rates  for  the  Audi  5000  fell 
from  2.51  in  1985  to  1.26  in  1988. 

Based  on  evidence  submitted  by 
Isuzu,  the  agency  believes  that  the 
antitheft  device  for  the  Honda  Acura 
SLX  vehicle  line  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard  (49  CFR  Part 
541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  Part  543.6(a)(3): 
Promoting  activation,  attracting 
attention  to  the  efforts  of  an 
unauthorized  person  to  enter  or  move 
the  vehicle  by  means  other  than  a  key, 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons, 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants,  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Part  543.6(a)  (4)  and  (5).  the 
agency  finds  that  Isuzu  has  provided 
adequate  reasons  for  its  belief  that  the 
anti  theft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  nn  the 
information  Isuzu  provided  about  its 
antitheft  device.  For  the  foregoing 
reasons,  the  agency  hereby  grants  in  full 
Isuzu’s  petition  for  exemption  for  the 
Honda  Acura  SLX  vehicle  line  from  the 
parts-marking  requirements  of  49  CFR 
Part  541. 

If  Isuzu  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  mark 
the  line  according  to  the  requirements  of 
49  CFR  Parts  541.5  and  541.6  (marking 
of  major  component  parts  and 
replacement  parts). 

NHTSA  notes  that  if  Isuzu  wishes  to 
modify  the  device  on  which  the 
exemption  is  based,  the  company  may 
have  to  submit  a  petition  to  modify  the 
exemption.  Part  543.7(d)  states  that  a 
Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  pwirt  and  equipped  with  the 
antitheft  device  on  which  the  Ime’s 
exemption  is  based.  Further, 

§  543.9(c)(2)  provides  for  the  submission 
of  petitions  “to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption.”  The 
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agency  wishes  to  minimize  the 
administrative  burden  with  §  543.9(c)(2) 
could  place  on  exempted  vehicle 
manufacturers  and  itself. 

The  agency  did  not  intend  in  drafting 
Part  543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C  33106;  delegation  of 
authority  at  49  (Jl'k  1.50. 

Issued  on;  May  13, 1996. 

Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  96-12342  Filed  5-15-96;  8:45  am) 

BIUJNQ  CODE  4ai»-6»-P 


Research  and  Special  Programs 
Administration 

[Docket  PS-14iq' 

Notice  of  Request  for  Reinstatement  of 
an  Expired  Information  Collection 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Research  and 
Special  Programs  Administration’s 
(^PA)  intention  to  request 
reinstatement  of  an  information 
collection  in  support  of  the  Office  of 
Pipeline  Safety  (OPS)  for  Response 
Plans  for  Onshore  Oil  Pipelines. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  15, 1996  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20950,(202)  366- 
1640. 

SUPPLEMENTARY  INFORMATION: 

Title:  Response  Plans  for  Onshore  Oil 
Pipelines. 

OMB  Number:  2137-0589. 

Type  of  Request:  Reinstatement  of  an 
information  collection.  Abstract:  The 
Oil  Pollution  Act  of  1990  (OPA  90) 
requires  that  certain  pipelines  that 
transport  oil  must  develop  a  response 
plan  to  minimize  the  impact  of  an  oil 
discharge  in  the  case  of  an  accident. 
These  response  plans  enhance  the  spill 


response  capability  of  pipehne 
operators. 

Estimate  of  Burden:  The  average 
burden  hours  per  re^onse  is  120. 

Respondents:  Oil  Pipeline  operators. 

Estimated  Number  of  Respondents: 
1,215. 

Estimated  Total  Annual  Burden  on 
Respondents:  140,300  hours. 

Frequency:  Every  three  years. 

Use:  To  enhance  response  capability 
in  the  event  of  an  oil  spill. 

Copies  of  this  information  collection  - 
can  be  reviewed  at  the  Dockets  Unit, 
Room  8421,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Send  comments  to  Marvin  Fell,  OPS, 
RSPA,  U.S.  Department  of 
Transportation,  400  Seventh  St,,  SW., 
Washington,  DC  20590. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  May  8, 1996. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  96-12233  Filed  5-15-96;  8:45  am] 

BILLING  CODE  4910-60-P 


Surface  Transportation  Board  > 

[STB  Finance  Docket  No.  32940] 

Buffalo  &  Pittsburgh  Railroad,  Inc. — 
Trackage  Rights  Exemption — Pittsburg 
&  Shawmut  Railroad,  Inc.  [19490] 

Pittsburg  &  Shawmut  Railroad,  Inc. 
has  agreed  to  grant  local  trackage  rights 


■  The  ICC  Tennination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323-24. 


to  Buffalo  &  Pittsburgh  Railroad,  Inc. 
over  approximately  1.5  miles  of  railroad 
located  in  Pennsylvania  between 
milepost  1.5  near  Dellwood  Junction 
and  milepost  0.00  at  Brockway  Yard. 

The  trackage  rights  were  to  beosme 
effective  on  or  after  May  10, 1996. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32940,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
James  B.  Gray,  Jr.,  Harter,  Secrest  & 
Emery,  700  Midtown  Tower,  Rochester, 
NY  14604-2070. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  m  rail 
carriers.  Because  this  transaction 
involves  Class  m  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

Decided:  May  10, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  96-12278  Filed  5-15-96;  8:45  am] 
BILUNQ  CODE  4915-OOlp 


Surface  Transportation  Board> 

[STB  Finance  Docket  No.  32939] 

Pittsburg  &  Shawvmut  Railroad,  Inc. — 
Trackage  Rights  Exemption — Buffalo  & 
Pittsburgh  Railroad,  Inc.  [19489] 

Buffalo  &  Pittsburgh  Railroad,  Inc.  has 
agreed  to  grant  overhead  trackage  rights 
to  Pittsburg  &  Shawmut  Railroad,  Inc. 
over  approximately  13  miles  of  railroad 
located  in  Pennsylvania  between 
milepost  204.0  near  Falls  Creek  Junction 
and  milepost  191.0  at  Forest.  The 


'  The  I(X  Tennination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board].  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  11323-24. 
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trackage  rights  were  to  become  eH'ect  on 
or  after  May  10, 1996.  _ 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  32939,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
Eric  M.  Hocky,  Gollatz,  Griffin  &  Ewing, 
P.C.,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 
Under  49  U.S.C.  10502^,  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  ni  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  vmder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

Decided:  May  10, 1996. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  96-12279  Filed  5-15-96;  8:45  ami 
BILUNQ  COO€  4>15-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  “Rings:  Five 
Passions  in  World  Art”  (See  list  *), 


*  A  copy  of  this  list  may  be  obtained  by 
contacting  Mrs.  Jacqueline  H.  Caldwell,  Assistant 
General  Counsel,  at  202/619-6982,  and  the  address 
is  Room  700,  U.S.  Information  Agency,  301  Fourth 
Street,  S.W..  Washington,  D.C  20547-0001. 


imported  firom  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
list^  exhibit  objects  at  The  High 
Museum  of  Art,  in  Atlanta,  Georgia, 
from  on  or  about  July  4, 1996  to  on  or 
about  September  29, 1996,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  May  10, 1996. 

Les  Jin, 

General  Counsel. 

(FR  Doc  96-12359  Filed  5-15-96;  8:45  am] 
BILUNQ  COOC  8230-01-M 


Training  Programs  in  Bosnia; 
Amendment— Request  for  Proposals 

This  is  an  amendment  to  the  request 
for  proposals  (RFP)  published  on  May  2, 
1996,  beginning  on  page  19655  and 
ending  on  page  19658,  concerning 
media  and  parliamentary  training 
programs  for  Bosnia  (Announcement 
Number  E/P-96-35).  On  page  19656, 
column  1,  imder  Deadline  for  Proposals 
the  sentence  “Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  June  7, 1996,  but  received  at 
a  later  date,”  is  replaced  by  “Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  June  14, 
1996,  but  received  at  a  later  date.” 

For  further  information,  contact: 
Christina  Miner,  Office  of  Citizen 
Exchanges,  European  Division,  Room 
224,  U.S.  Information  Agency,  301  4th 
Street,  S.W.,  Washington.  D.C.  20547, 
telephone  (202)  619-5319,  fax  (202) 
619—4350,  Internet  address 
cminer@usia.gov. 

Dated:  May  9, 1996. 

John  P.  Loiello, 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

(FR  Doc  96-12360  Filed  5-15-96;  8:45  am] 
BiLUNO  COOC  S230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Review 
Committee;  Amended  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  the  Federal  Advisory 


Committee  Act,  5  U.S.C.  App.,  that  the 
Medical  Research  Service  Merit  Review 
Committee,  formerly  scheduled  to  meet 
June  5, 1996,  has  b^n  rescheduled  to 
meet  June  4, 1996,  from  8  a.m.  to  5  p.m. 
at  the  Holiday  Inn  Central,  1501  Rhode 
Island  Avenue,  NW.,  Washington,  DC. 

The  meeting  will  be  for  the  purpose 
of  evaluating  the  scientific  merit  of 
research  conducted  in  each  specialty  by 
Department  of  Veterans  Affairs  (VA) 
investigators  working  in  VA  Medical 
Centers  and  Clinics. 

This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  at  the  start  of  the  meeting  to 
discuss  the  general  status  of  the  * 
program.  The  meeting  will  be  closed  to 
the  public  after  approximately  one  hour 
from  the  start  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meeting 
involves:  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  Law  92—463, 
as  amended  by  Public  Law  94—409; 
closing  portions  of  this  meeting  is  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
(9)(B).  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Dr.  LeRoy  Frey. 
Chief,  Pfrogram  Review  Division, 
Medical  Research  Service,  Department 
of  Veterans  Affairs,  Washington,  DC. 
(202)  565-5942,  at  least  five  days  prior 
to  each  meeting.  Minutes  of  the  meeting 
and  a  roster  of  the  members  may  be 
obtained  from  this  source. 

Dated:  May  8, 1996. 

By  Direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

(FR  Doc.  96-12251  Filed  5-15-96;  8:45  ami 
BILUNQ  COOC  8320-01-M 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Wage  and  Hour  Division 

29  CFR  Part  500 

RIN  1215-AA93 

Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act 

AGBiiCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  under  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA)  to  implement  statutory 
changes  to  MSPA  concerning  the 
relationship  between  workers’ 
compensation  benefits  and  the  benefits 
available  under  the  MSPA.  The 
statutory  amendments  to  MSPA 
specifically  require  changes  in  the 
MSPA  regulations  concerning 
disclosure  of  workers’  compensation 
information  and  additionally  require 
reconsideration  of  the  MSPA-required 
transportation  liability  insurance.  This 
dociunent  also  amends  existing  . 
regulations  to  provide  for  expedited 
proceedings  before  an  Administrative 
Law  Judge  (ALJ)  on  actions  initiated  by 
the  Administrator  of  the  Wage  and  Hour 
Division  to  revoke,  suspend,  or  refuse  to 
issue  or  renew  a  Farm  Labor  Contractor 
Certificate  of  Registration,  and  for 
expedited  review  by  the  Secretary  of 
Labor  in  such  cases.  Lastly,  this 
document  amends  the  regulations  to 
indicate  that  the  Certificate  of 
Registration  issued  to  farm  labor 
contractors  will  reflect  the  maximum 
number  of  farm  workers  authorized  to 
be  transported. 

EFFECTIVE  DATES:  The  amendments  to 
the  authority  citation  for  part  500  and  to 
§§500.48,  500.121,  and  500.122  are 
effective  on  May  16, 1996.  See:  Dates  of 
Applicability  below.  The  amendments 
to  §§  500.224,  500.262,  and  500.268  are 
effective  on  July  15, 1996.  The 
amendments  to  §§500.75  and  500.76  are 
effective  on  August  14, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hancock,  Office  of  Enforcement 
Policy,  Farm  Labor  Team,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone  (202)  219-7605.  This  is  not  a 
toll-free  number.  Copies  of  this  Final 
Rule  in  alternative  formats  may  be 
obtained  by  calling  (202)  219-7605, 
(202)  219-^634  (TDD).  The  alternative 


formats  available  are  large  print, 
electronic  file  on  computer  disk  and 
audio-tape. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  of  1995 

The  paperwork  requirements 
contained  in  the  proposed  regulations 
were  submitted  for  review  to  the  Office 
of  Management  and  Budget  pursuant  to 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  OMB  has 
approved  these  requirements  under 
OMB  No.  1215-0187  through  April  30, 
1999. 

Title:  Worker  Information,  Form  WH- 
516. 

Summary:  This  Final  Rule  amends 
sections  500.75  and  500.76  of 
Regulations,  29  CFR  Part  500,  to  require 
disclosure  to  migrant  and  seasonal 
agricultural  workers  of  certain 
information  regarding  the  availability  of 
workers’  compensation  insurince. 

Need:  Various  sections  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA),  29  U.^.C.  1801 
et  seq.,  require  that  each  farm  labor 
contractor,  agricultural  employer  and 
agricultural  association  disclose  in 
writing  the  terms  and  conditions  of 
employment  to:  (a)  migrant  agricultural 
workers  at  the  time  of  recruitment 
(section  201(a)(1));  (b)  seasonal 
agricultural  workers,  upon  request,  at 
the  time  of  employment  (section 
301(a)(1));  and  (c)  seasonal  agricultural 
workers  employed  through  a  day-haul 
operation  at  the  place  of  recruitment 
(section  301(a)(2)).  Sections  201(b)  and 
301(b),  which  relate  to  posting  in  a 
conspicuous  place  at  the  place  of 
employment  a  poster  provided  by  the 
Secretary  setting  forth  the  rights  and 
protections  afforded  covered  workers 
under  MSPA,  also  require  that  each 
such  employer  provide  to  each  worker 
(upon  request  in  the  case  of  seasonal 
agricultural  workers)  a  written 
statement  of  the  terms  and  conditions  of 
employment.  In  addition,  sections 
201(g)  and  301(f)  require  that  such 
information  be  provided  in  English,  or 
as  necessary  and  reasonable,  in  a 
language  common  to  the  workers,  and 
that  the  U.S.  Department  of  Labor  (EKDL) 
make  forms  available  to  provide  such 
information.  Optional  Form  WH-516, 
Worker  Information,  is  made  available 
by  DOL  for  these  purposes.  As  an 
alternative  to  use  of  the  Form  WH-516, 
employers  may  disclose  the  terms  and 
conditions  of  employment  in  writing  to 
migrant  workers  (or  upon  request  to 
seasonal  workers),  using  any  other 
format  provided  the  required 
information  is  contained  within  the 
disclosure. 


Pub.  L.  104—49  provides  in  section  4 
for  the  disclosure  to  the  employee  of 
certain  additional  information  regarding 
workers’  compensation  insurance,  i.e., 
whether  workers’  compensation  is 
provided  and  if  so,  the  name  of  the 
workers’  compensation  insurance 
carrier,  the  name  of  the  policyholder  of 
such  insurance,  the  name  and  the 
telephone  number  of  each  person  who 
must  be  notified  of  an  injury  or  death, 
and  the  time  period  within  which  this 
notice  must  be  given.  Optional  Form 
WH-516  has  been  revised  to  include 
this  new  statutorily-required 
information.  The  workers’ 
compensation  disclosure  requirement 
can  alternatively  be  met  by  the 
employer  furnishing  the  worker  with  a 
photocopy  of  any  notice  regarding 
workers’  compensation  insurance 
required  by  law  of  the  State  in  which 
such  worker  is  employed.  It  is  important 
to  note  that  the  information  on  the  terms 
and  conditions  of  emplo)mient  required 
to  be  disclosed  (including  the  workers’ 
compensation  information)  is  to  be 
disclosed  to  prospective  employees. 
Outside  of  an  investigation  context  in 
which  the  employer  is  specifically 
requested  to  provide  a  copy  of  any 
written  disclosure  made  to  workers,  this 
information  is  not  to  be  forwarded  to, 
nor  will  it  be  maintained  by,  the  Federal 
government. 

The  public  was  invited  to  provide 
comments  regarding  estimates  of  the 
burden  of  the  collection  of  information, 
the  information  collection  requirements, 
and  the  disclosure  requirements  during 
the  comment  period  for  the  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
Monday,  March  18, 1996  (see  61 
Federal  Register  No.  53,  Pg.  10911- 
10918).  The  comment  period  for  the 
NPRM  ended  on  Wednesday,  April  17, 
1996.  Comments  were  received 
concerning  meeting  the  workers’ 
compensation  disclosure  requirement 
by  providing  a  copy  of  any  State- 
mandated  disclosure  only  if  it  included 
all  the  information  required  by  the 
optional  DOL  form.  In  response  to  these 
comments,  this  limitation  has  been 
deleted  from  the  final  rule  as  discussed 
below  in  connection  with  §§  570.75  and 
570.76.  The  change  does  not,  however, 
affect  the  burden  estimates. 

II.  Background 

Public  Law  104-49  amends  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA) 
provisions  dealing  with  the  private  right 
of  action,  the  regulatory  process  for 
setting  minimum  transportation  liability 
insurance  requirements,  and  disclosure 
obligations  to  agricultural  workers.  The 
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Act  requires  the  Secretary  to  reexamine 
the  current  MSPA  transportation 
insurance  regulations  and  to  amend  the 
regulations  governing  disclosure.  The 
insurance  rulemaking  must  be 
completed  and  a  final  rule  published 
within  180  days  of  enactment,  or  no 
later  than  May  13, 1996.  The  disclosure 
regulations,  while  under  no  statutory 
deadline,  provide  important  new 
information  to  agricultural  workers  and 
require  regulations  before  they  become 
effective.  In  addition,  the  Department 
has  determined  that  it  is  necessary  to 
modify  Form  WH-511  (Farm  Labor 
Contractor  Certificate  of  Registration)  to 
reflect  the  seating  capacity  of  any 
vehicle(s)  authorized  for  use  in 
transporting  covered  workers  (this 
modification  will  result  in  no  additional 
burden  or  data  collection  as  the 
information  is  already  collected  on 
Form  WH-510 — the  Application  for  a 
Farm  Labor  Contractor  Certificate  of 
Registration). 

The  final  regulation  gives 
adjudication  priority  to  administrative 
actions  denying,  revoking,  or 
suspending  a  farm  labor  contractor 
(FLC)  certificate.  Currently,  some  FLCs 
continue  to  lawfully  operate  for 
extended  periods  awaiting  an 
administrative  hearing  and  final  order 
on  a  certification  action.  This  amended 
regulation  establishes  deadlines  for 
Administrative  Law  Judge  and 
Secretarial  review  proceedings  in  MSPA 
certificate  actions. 

The  Etepartment  of  Labor  published  a 
Notice  of  Proposed  Rulemaldng  in  the 
Federal  Register  on  March  18, 1996  (61 
FR  10911-10918).  The  public  comment 
period  on  the  proposed  regulatory 
changes  closed  on  April  17, 1996. 

III.  Analysis  of  Comments 

A.  Comments  to  the  Proposed  Rule 

Conunents  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  were  received  from 
27  organizations  and  individuals, 
representing  the  views  of  69 
organizations,  pubUc  officials  and 
individuals.  Comments  were  received 
from  five  growers,  12  agricultural 
associations  (with  three  organizations 
endorsing  other’s  comments  as  well), 
two  Congressional  letters  on  behalf  of 
five  Members  of  the  U.S.  House  of 
Representatives,  four  farmworker 
organizations  (on  behalf  of  39 
organizations  and  individuals),  two 
attorneys  who  have  represented 
farmworkers  injm^d  in  traffic  accidents, 
one  individual,  one  insurance  trade 
association,  and  one  State  government 
agency. 

The  comments  were  primarily 
focused  on  three  subjects:  disclosure  of 


the  terms  and  conditions  of  workers’ 
compensation  by  providing  farmworkers 
with  a  photocopy  of  the  State-mandated 
notice;  the  minimum  amoimt  of  vehicle 
liability  insurance  required  under 
MSPA;  and  further  elaboration  on  the 
meaning  of  “actual  costs’’  in 
determining  whether  or  not  a  “carpool” 
is  subject  to  MSPA  transportation  and/ 
or  registration  obligations. 

B.  Summary  of  Comments 

The  comments  submitted  by  two 
growers  expressed  displeasure  with  any 
insurance  obligation  under  MSPA. 

Three  expressed  the  view  that  inswBnce 
should  be  lowered  from  the  current 
levels. 

The  comments  submitted  by  most  of 
the  agricultural  employer  associations 
raised  certain  common  issues.  First, 
these  commenters  asserted  that 
requiring  the  State-mandated  workers’ 
compensation  notice  to  contain  all  the 
information  required  in  the  MSPA 
disclosure  was  not  required  by  Pub.  L. 
104-49  and  that  the  proposed 
regulations  should  be  changed  to  delete 
this  provision.  Second,  these 
commenters  contended  that  DOL  should 
retain  the  current  MSPA  insurance 
regulatory  structiure  of  two  classes  of 
vehicles,  those  with  seating  capacities  of 
15  and  fewer  and  sixteen  and  more,  and 
merely  lower  the  minimum  insurance 
required  for  each  vehicle  category.  The 
insurance  trade  association  echoed 
these  views.  Finally,  most  of  the 
agricultural  employer  associations  and 
organizations  suggested  that  the 
Department  should  further  explain  the 
circumstances  imder  which  “carpool” 
arrangements  will  be  considered 
legitimate  (therefore,  outside  the  scope 
of  MSPA  regulations)  and  when  such 
arrangements  will  be  considered  not  to 
be  carpools  (therefore,  within  the  scope 
of  MSPA  regulations). 

In  addition  to  these  broad  themes 
running  through  many  of  the 
agricultural  employer  associations’ 
comments,  several  commenters  raised 
insurance  issues  and  suggested  other 
changes.  Florida  Citrus  Mutual 
suggested  a  $10,000  to  $25,000  per  seat 
requirement  because  it  would  more 
closely  approximate  insimmce  levels  for 
privately-owned  noncommercial 
vehicles  required  under  State  laws.  The 
California  Grape  and  Tree  Fruit  League 
recommended  insurance  minimums  of 
either  $100,000  per  person/$300,000  per 
accident  or  $250,000  per  person/ 
$500,000  per  accident.  The  Nisei 
Farmers  League  recommended  $300,000 
to  $500,000  for  vehicles  transporting 
fewer  than  14  workers  and  $500,000  to 
$1  million  for  those  transporting  15  or 
more  workers.  The  New  England  Apple 


Council  recommended  insurance 
coverage  based  on  6  difierent  seating 
capacity  categories:  $500,000  for  up  to 
10  passengers;  $600,000  for  11-20; 
$700,000  for  21-30;  $800,000  for  31-40; 
$900,000  for  41-50;  and  $1  million  for 
50  and  above.  The  Florida  Fruit  and 
Vegetable  Association  recommended 
$300,000  for  vehicles  transporting  12  or 
fewer,  and  $500,000  for  vehicles 
transporting  more  than  12. 

Comments  were  submitted  by  four 
farmworker  advocacy  organizations  on 
behalf  of  a  number  of  individuals  and 
organizations,  including  labor  unions. 
State  and  county  elected  officials, 
religious  service  organizations  serving 
farmworkers,  a  college  professor,  a  trial 
lawyer  organization,  community 
organizations,  and  farmworker  legal 
services  providers.  These  commenters 
were  concerned  that  the  disclosure  of 
workers’  compiensation  information 
should  be  complete,  timely  and  in  a 
language  the  workers  can  imderstand 
and  that  the  minimum  amount  of 
insurance  necessary  remain  at  the 
proposed  $100,000  pier  seat  in  order  to 
insure  against  reasonably  foreseeable 
risk.  One  farmworker  advocate  sought 
clarification  that  transportation 
advances  provided  to  a  farmworker 
would  not  subject  the  farm  labor 
contractor,  agricultural  employer  or 
association  providing  the  advance  to  the 
MSPA  transportation  requirements.  Two 
attorneys  with  experience  representing 
farmworkers  involved  in  transportation 
accidents  also  commented  in  favor  of 
the  Department’s  proposed  insiuance 
provisions. 

Comments  were  also  submitted  by 
five  Members  of  the  U.S.  House  of 
Representatives  and  one  State  agency, 
addressing  three  issues.  Regarding  the 
Proposed  Rule’s  provision  that  the  state- 
mandated  workers*  compensation  poster 
would  not  satisfy  MSPA  disclosure 
requirements  if  the  poster  lacked 
information  spiecifi^  in  Pub.  L.  104-49, 
all  five  Members  expressed  the  view 
that  the  proposal  was  contrary  to  the 
statutory  directive.  Regarding  the  levels 
of  vehicle  liability  insurance  prescribed 
in  the  Proposed  Rule,  two  Members  (the 
Honorable  Bill  Goodling  md  Cass 
Ballenger)  suggested  that  the 
Department  should  either  devise  a 
difierent  regulatory  formula  or  set  lower 
minimum  levels,  and  three  Members 
(the  Honorable  Calvin  M.  Dooley,  Gary 
A.  Condit  and  Vic  Fazio)  noted 
“concerns  that  ICC  insmance  levels  are 
unnecessarily  high  for  those  in 
agriculture  transporting  workers”  and 
urged  that  the  MSPA  regulation  assure 
a  Glance  between  protection  of 
farmworkers  and  afiordable  insurance 
for  transportation  providers.  All  five 
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Members  requested  further  clarification 
regarding  “carpooling”.  The  State 
agency  (Virginia  Department  of  Labor 
and  Industry)  expressed  the  same  views 
as  the  Members  regarding  the  use  of  the 
state-mandated  workers’  compensation 
poster  and  the  desire  for  further 
“carpooling”  guidance,  and  suggested  a 
modification  of  the  Proposed  Rule’s 
formula  for  liability  insurance  levels. 

As  further  explained  below,  the  Final 
Rule  has  been  revised  to  incorporate 
some  of  the  suggestions  received  from 
the  comments.  First,  the  Rule  on 
workers’  compensation  disclosure  will 
make^it  clear  that  the  State-mandated 
notice  used  by  the  employer  does  not 
have  to  include  all  the  MSPA-specified 
information;  the  Rule  will  further 
provide  that  if  the  state  workers’ 
compensation  law  mandates  that 
supplemental  information  be  provided 
to  the  worker  in  the  event  of  an  injury, 
the  disclosure  of  such  information  is 
required  for  the  employer’s  continued 
compliance  with  the  MSPA  regulation. 
Second,  the  liability  insurance 
regulation  will  cap  insurance 
requirements  at  $5  million  regardless  of 
the  seating  capacity  of  the  insured 
vehicle.  Therefore,  no  transporter  will 
be  required  to  purchase  more  insurance 
than  under  the  current  regulation  and 
most  will  be  required  to  purchase  less. 

C.  Workers’  Compensation  Disclosure 
Requirements 

The  MSPA  was  amended  by  Pub.  L. 
104-49  to  require  farm  labor 
contractors,  agricultural  employers  and 
agricultural  associations  wbo  recruit  or 
hire  agricultural  workers  subject  to  the 
requirements  of  the  Act  to  provide  the 
workers  certain  additional  information 
about  the  terms  and  conditions  of 
workers’  compensation  coverage,  if  such 
coverage  is  provided  by  the  employer. 
This  information  must  be  in  written 
form,  and  that  disclosure  document 
must  be  given  to  each  agricultural 
worker  to  be  retained  in  tbe  event  that 
the  information  contained  therein 
becomes  useful  or  necessary. 

Under  current  regulations,  the 
information  to  be  disclosed  to 
agricultural  workers  includes  the  place 
of  employment,  the  period  of 
employment,  wage  rate(s),  crops  and 
activities,  whether  transportation  or 
other  benefits  are  provided,  housing  and 
its  cost  (if  provided),  information  about 
any  strike,  work  stoppage,  slowdown,  or 
interruption  in  operations,  and 
information  about  any  employer  charges 
for  goods  or  services  provided  by  the 
employer.  The  disclosures  required  by 
MSPA,  including  the  new  workers’ 
compensation  disclosure  requirements 
under  Pub.  L.  104—49,  must  be  given  to 


each  migrant  agricultural  worker  at  the 
time  of  recruitment.  If  the  workers’ 
compensation  information  required  to 
be  disclosed  is  unavailable  at  the  time 
of  recruitment,  it  must  be  disclosed  to 
each  worker  at  the  earliest  possible  time 
that  the  information  becomes  available 
-  but  in  no  event  later  than  the 
commencement  of  employment. 
Seasonal  agricultural  workers  are 
entitled  to  the  same  information  in  the 
same  form  upon  request. 

It  is  important  to  note  that  Pub.  L. 
104-49  does  not  alter  the  requirement 
under  MSPA  that  all  other  terms  and 
conditions  of  employment  be  disclosed 
to  covered  workers  at  the  time  of 
recruitment.  The  provision  added  by 
Pub.  L.  104—49  allowing  an  employer  to 
delay  full  disclosure  of  the  required 
workers’  compensation  information 
until  it  is  available  (but  in  no  event  later 
than  the  commencement  of 
employment),  applies  only  to  the 
disclosure  of  required  workers’ 
compensation  information. 

Pub.  L.  104-49  provides  that  migrant 
agricultural  workers  are  entitled  to 
receive,  in  writing,  the  name  of  the 
workers’  compensation  insurance 
carrier,  the  name  of  the  policy  holder  of 
such  insurance,  the  name  and  telephone 
number  of  each  person  who  must  be 
notified  of  an  injury  or  death,  and  the 
time  period  within  which  such  notice 
must  be  given.  Seasonal  agricultural 
workers  must  also  receive  the  same 
workers’  compensation  information  in 
writing  if  so  requested  by  the  worker(s). 
This  Final  Rule  amends  §§  500.75  and 
500.76  to  include  these  new  statutorily- 
required  disclosure  items. 

Pub.  L.  104-49  provides  that 
information  concerning  workers’ 
compensation  may  be  given  to  the 
worker  in  one  of  two  ways.  The  farm 
labor  contractor,  agricultural  employer, 
or  agricultural  association  may  provide 
the  specified  information  in  writing. 
The  March  18  NPRM  provided  that  this 
disclosure  could  be  accomplished  via 
the  optional  written  disclosure  form 
(Optional  Form  WH-516)  made 
available  by  the  Department.  In  the 
alternative,  the  farm  labor  contractor, 
agricultural  employer  or  agricultural 
association  may  communicate  the 
necessary  workers’  compensation 
information  by  giving  the  agricultural 
worker  a  photocopy  of  any  notice 
regarding  workers’  compensation 
insurance  required  by  the  law  of  the 
State  in  which  the  worker  is  employed. 
To  rempin  consistent  with  the 
underlying  intent  for  the  disclosure 
requirement,  the  Department  included 
in  its  March  18  NPRM  a  proviso  that 
giving  a  copy  of  a  State-required 
workers’  compensation  form  (or  notice) 


to  covered  workers  would  be  deemed  to 
satisfy  the  disclosure  requirement  so 
long  as  the  copy  contains  all  of  the 
workers’  compensation  information  that 
must  be  disclosed. 

During  tbe  comment  period  for  the 
NPRM,  five  Members  of  Congress  (the 
Honorable  Bill  Goodling,  Cass 
Ballenger,  Calvin  Dooley,  Gary  Condit, 
and  Vic  Fazio),  the  Chairman  of  the 
Commonwealth  of  Virginia’s 
Interagency  Migrant  Worker  Policy 
Committee  (Theron  J.  Bell),  the 
American  Insurance  Association,  and 
eleven  grower  associations  expressed 
concerns  about  the  proposed  regulation 
which  would  recognize  compliance 
with  the  workers’  compensation 
disclosure  requirement  by  providing  the 
worker  a  copy  of  a  State-mandated 
workers’  compensation  poster  only  if 
the  poster  contains  the  same  workers’ 
compensation  information  specified  in 
Pub.  L.  104-49.  These  commenters  took 
the  position  that  the  proposed 
regulation  was  too  restrictive,  that  it  was 
contrary  to  the  language  of  Pub.  L.  104- 
49  regarding  the  use  of  State-mandated 
posters,  and  that  it  should  provide 
employers  more  flexibility  relative  to 
the  disclosure  of  workers’  compensation 
information. 

Four  worker  advocacy  groups  writing 
on  their  own  and  on  behalf  of  thirty-five 
other  worker  assistance  and  advocacy 
groups,  supported  the  Department’s 
proposal  in  the  NPRM  regarding  the 
workers’  compensation  information 
disclosure  requirements. 

After  careful  consideration  of  the 
comments  received  on  the  NPRM,  the 
Department  has  determined  that  the 
plain  language  of  the  statute  (Pub.  L. 
104-49)  does  not  require  that  a  State- 
mandated  workers’  compensation  notice 
must  contain  information  not  already 
required  by  the  State  workers’ 
compensation  law.  Accordingly,  the 
NPRM  proposal  that  w\-,ald  have 
allowed  the  State-mandated  notice  to  be 
used  only  if  it  contained  all  of  the 
information  specified  in  Pub.  L.  104-49 
has  been  deleted  in  the  Final  Rule. 
However,  it  should  be  noted  that 
although  initial  compliance  with  MSPA 
disclosure  requirements  can  be  met  by 
providing  the  State-mandated  notice, 
many  State  workers’  compensation  laws 
require  additional  disclosures  to  the 
worker  if  an  injury  occurs.  If  an 
employer  chooses  to  comply  with  the 
MSPA  workers’  compensation 
disclosure  obligations  by  providing  the 
State-mandated  notice  but  these  state- 
mandated  supplemental  disclosures  are 
not  made  to  a  worker,  the  failure  to  do 
so  would  constitute  a  failure  to  meet  the 
workers’  compensation  disclosure 
requirements.  In  such  cases,  in  order  to 
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remain  in  compliance  with  the  MSPA 
disclosure  requirements  in  the  event  of 
an  accident  or  some  other  event  that 
would  trigger  the  applicability  of 
workers’  compensation,  the  State- 
mandated  additional  disclosures  must 
be  made  by  the  employer.  It  is  the 
Department’s  view  that  this 
interpretation  imposes  no  new  Federal 
requirements — rather,  it  provides 
employers  subject  to  the  State’s  workers’ 
compensation  law(s)  with  an  added 
incentive  to  make  full  and  accurate 
disclosures  of  the  information  necessary 
in  order  for  the  worker  to  properly  file 
a  claim  for  workers’  compensation  in 
the  event  of  a  covered  injiuy  or  illness. 

D.  Transportation  Insurance  Under 
MSPA 

Under  the  MSPA,  agricultural 
employers,  agricultural  associations, 
and  farm  labor  contractors  who  use  or 
cause  to  be  used  a  vehicle  to  transport 
agricultural  workers  subject  to  the  Act 
must  comply  with  certain  minimmn 
transportation  safety  requirements  and 
provide  a  minimum  level  of  financial 
security  to  insure  against  liability  for 
damage  to  persons  or  property  of 
workers  or  third  parties.  Pub.  L.  104-49 
amended  the  MSPA  provision  regarding 
the  determination  of  the  level  of 
financial  seciuity  to  be  required. 

MSPA  provides  three  means  by  which 
farm  labor  contractors,  agricultmal 
employers,  or  agricultmal  associations 
may  insure  against  liability  for  damage 
to  persons  or  property  arising  firom  the 
ownership,  operation  or  causing  to  be 
operated  a  vehicle  used  to  transport 
agricultural  workers.  The  security  may 
be  in  the  form  of  (1)  a  vehicle  liability 
insurance  policy  that  insures  employees 
and  nonemployees;  (2)  a  workers’ 
compensation  policy  along  with  a 
certificate  of  liability  insurance  covering 
transportation  whenever  nonemployees 
and  employees  may  be  transported 
under  circumstances  not  covered  by 
workers’  compensation;  or  (3)  the 
posting  of  a  $500,000  liability  bond. 

Pub.  L.  104—49  required  the  Secretary  to 
re-examine  the  previous  minimum 
liability  insurance  requirement  and 
make  any  changes  indicated  by  May  13, 
1996. 

While  the  Final  Rule  modifies  only 
the  minimum  liability  insurance  levels 
per  occurrence  for  such  transportation, 
this  discussion  responds  to  commenters’ 
concerns  for  clarification  regarding  the 
obligations  under  MSPA  if  a  farm  labor 
contractor,  agricultural  employer,  or 
agricultural  association  chooses 
workers’  compensation  as  the  primary 
transportation  insurance  coverage  for 
the  agricultural  workers  being 
transported.  Further,  in  response  to 


commenters  and  to  the  legislative 
history  of  Pub.  L.  104-49,  which 
indicates  a  need  to  reaffirm  and  further 
explain  the  circumstances  under  which 
carpooling  arrangements  among  workers 
fall  outside  of  the  scope  of  MSPA  (Joint 
Statement  of  Legislative  Intention,  Rep. 
William  F.  Goodling,  E1943,  Cong.  Rec., 
Oct.  13, 1995),  this  discussion  provides 
needed  clarification  on  these  issues. 

1.  Workers’  Compensation  as  Primary 
Transportation  Insurance 

Workers’  compensation  coverage  is  a 
partial  alternative  to  meeting 
transportation  liability  obligations 
under  MSPA  and  the  Department’s 
regulations.  However,  workers’ 
compensation  coverage  alone  does  not 
completely  satisfy  the  legal  obligations 
under  MSPA.  The  regulations  also 
require  that  if  an  employer  chooses 
workers’  compensation  as  the  primary 
coverage,  additional  liability  insurance 
in  a  specified  minimum  amount  must 
also  provided  to  compensate 
employees  and  nonemployees  for 
property  damage  and  bodily  injuries  not 
covered  by  workers’  compensation 
benefits  whenever  there  is  a  possibility 
that  workers  may  be  transported  under 
circumstances  not  covered  by  workers’ 
compensation  insurance.  Employers 
who  are  certain  that  the  transportation 
will  occur  only  under  circumstances 
covered  by  workers’  compensation  are 
not  obligated  to  secure  additional  bodily 
injury  coverage  but  they  do  so  at  their 
own  risk.  In  such  circumstances,  the 
employer  would  be  in  violation  of  the 
MSPA  insurance  obligations  if  they 
transport  workers  outside  the  scope  of 
workers’  compensation  coverage,  and 
would  be  exposed  to  suits  for  actual 
damages.  The  regulation  at  29  CFR 
500.122(c)(2)  has  required  this 
supplemental  coverage  since  MSPA  was 
enacted  and  nothing  in  this  Final  Rule 
is  intended  to  alter  this  obligation. 

2.  Transportation  Under  MSPA  and 
Carpools 

As  stated  previously,  the  legislative 
history  of  Pub.  L.  104—49  indicated  a 
need  to  reaffirm  and  clarify  what 
constitutes  a  legitimate  carpool 
arrangement  among  workers,  which 
would  be  beyond  tlie  scope  of  the  MSPA 
transportation  requirements  (including 
minimum  insurance  obligations). 

Carpooling  is  describea  in  the 
regulation  at  §  500.100(c).  The  NPRM 
proposed  no  amendment  to  this 
regulation,  and  it  remains  unchanged  in 
this  Final  Rule.  However,  in  the 
Preamble  to  the  NPRM  and  in  this 
discussion,  the  Department  has 
provided  furtlier  guidance  and 
clarification. 


Under  the  regulation,  carpooling  is  a 
voluntary  arrangement  among  workers 
for  transportation  to  and  firom  work 
using  a  worker’s  own  vehicle.  The 
workers  may  contribute  to  ofiset  the 
costs  of  the  transportation  to  reasonably 
reflect  the  actual  costs  of  the 
transportation.  Any  compensation  or 
other  valuable  consideration  in  excess 
of  the  actual  costs  means  the 
transportation  provider  is  considered  a 
farm  labor  contractor  and  thereby 
subject  to  the  registration  and 
transportation  requirements  of  the  Act 
and  the  regulations.  Likewise,  any 
arrangement  in  which  a  farm  labor 
contractor  participates  will  not  be 
considered  a  carpool.  If  any  agricultural 
employer  or  association  directs  or 
requests  such  transportation 
arrangements  or  provides  money  or 
other  valuable  consideration  (otiier  than 
the  travel  advances  discussed  below)  for 
the  transportation  service,  such  an 
arrangement  is  not  a  carpooling 
arrangement  among  workers. 

Several  commenters  responding  to  the 
NPRM  Preamble  sought  further 
clarification  of  the  circumstances  under 
which  a  transportation  arrangement  will 
be  considered  to  be  a  “carpool”  beyond 
the  scope  of  MSPA  regulations  or,  on 
the  other  hand,  when  transportation 
will  be  deemed  not  to  be  a  “carpool” 
and  therefore  subject  to  MSPA 
regulation. 

A  number  of  commenters  raised 
questions  about  the  scope  of  “actual 
costs”  for  purposes  of  determining 
whether  or  not  the  transportation 
arrangement  is  “for  any  money  or  other 
valuable  consideration  paid  or  promised 
to  be  paid,”  and  therefore  potentially 
subject  to  the  farm  labor  contractor 
provisions  of  the  Act  and  regulations. 

Some  of  the  agricultural  employer 
advocacy  organizations  expressed  the 
view  that  a  transportation-providing 
worker  operating  the  vehicle  should  be 
entitled  to  receive  remuneration  from 
the  passengers  to  offset  the  cost  of  the 
transportation.  Some  stated  that  the 
worker  should  be  able  to  receive 
compensation  for  such  transportation 
related  expenses  as  gas,  oil,  insurance, 
vehicle  depreciation,  wear  on  tires,  etc. 
and  still  be  deemed  to  be  a  carpool. 
Others  contended  that  if  the  driver 
received  no  money  from  the  farm  labor 
contractor,  agricultural  employer  or 
agricultural  association,  the  amount  that 
was  received  from  the  passengers 
should  be  of  no  legal  consequence.  One 
commenter  suggested  that  the  driver 
should  be  able  to  accept  from  each 
passenger  whatever  amount  the 
passenger  would  pay  for  public 
transportation,  if  public  transportation 
were  available. 
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Based  in  the  language  of  MSPA  itself, 
by  definition,  a  farm  labor  contractor  is 
“any  person — other  than  an  agricultural 
employer,  an  agricultural  association,  or 
an  employee  of  an  agricultural  employer 
or  agricultural  association — who,  for 
any  money  or  other  valuable 
consideration  paid  or  promised  to  be 
paid,  performs  any  farm  labor 
contracting  activity.”  29  U.S.C.1802(7); 
29  CFR  500.20(j).  Transporting  any 
migrant  or  seasonal  agricultural  worker 
“for  any  money  or  other  valuable 
consideration  paid  or  promised  to  be 
paid”  thus  constitutes  performing  a 
farm  labor  contracting  activity.  29 
U.S.C.  1802(6);  29  CFR  500.20(i).  As 
stated  above,  the  Department’s 
regulations  recognize  bona  fide  carpool 
arrangements  among  workers,  and 
exempt  such  arrangements  from 
passengers,  the  driver  must  be  able  to 
show  how  the  charges  were  calculated 
and  that  the  charges  are  reasonable  and 
directly  related  to  the  transportation 
provided  to  the  carpool.  Guidance 
regarding  making  such  showing  may  be 
found  in  the  regulations  for  the  Fair 
Labor  Standards  Act  provision  allowing 
the  employer  to  claim  wage  credit  for 
the  “reasonable  cost”  of  meals  or 
lodging  furnished  to  employees,  29  CFR 
531.3. 

Another  reasonable  measure  of  actual 
costs  is  the  reimhiusement  rate  for 
federal  employees  who  use  private 
automobiles  for  official  business.  The 
federal  government  reimburses  those 
employees  at  a  rate  of  30  cents  per  mile 
to  compensate  for  gas,  wear  and  tear, 
and  other  costs  associated  with  the 
operation  of  the  vehicle.  If  the  operator 
of  a  carpool  multiplies  the  miles  to  and 
from  the  worksite  by  30  cents  and 
charges  each  occupant  of  the  vehicle  a 
pro  rata  share  of  those  costs,  those 
charges  would  be  considered  a 
sufficient  approximation  of  “actual 
costs”  to  satisfy  the  carpooling 
regulations.  (See  41  CFR  301-4;  59  FR 
66626,  Dec.  27, 1994.  Transporters 
should  note  that  the  amount  of 
reimbursement  changes  periodically  to 
reflect  changes  in  costs.) 

Another  issue  raised  by  the 
commenters  concerns  employer 
involvement  in  carpooling 
arrangements.  A  hona  fide  carpool  is 
strictly  voluntary  and  is  done  for  the 
convenience  of  the  workers  involved, 
not  at  the  direction  of  an  FLC, 
agricultural  employer  or  agricultural 
association.  An  FLC,  agricultural 
employer  or  agricultural  association 
may  indicate  to  workers  that  there  is  no 
prohibition  against  carpooling  if  any 
workers  wish  to  make  such 
arrangements,  and  may  even  encourage 
workers  to  do  so. 


It  was  suggested  by  one  agricultural 
association  that  encouraging  carpools  is 
consistent  with  and  perhaps  even 
required  by  certain  pollution  abatement 
laws  and  regulations.  Nothing  in  the 
current  regulations  nor  in  this 
discussion  is  intended  to  prevent 
agricultural  employers  or  associations 
from  encouraging  agricultural  workers 
to  carpool  in  order  to  serve  the  laudable 
public  policy  goal  of  reducing  pollution. 
However,  where  the  FLC,  agricultural 
employer  or  agricultural  association 
organizes  or  helps  to  organize  the 
carpool(s),  or  makes  carpooling  a 
condition  of  employment,  the  activity  is 
deemed  to  he  “causing  to  be 
transported”  and  requires  compliance 
with  MSPA. 

All  the  commenters  agreed  with  the 
Department’s  analysis  of  the  “raitero” 
practice  but  some  requested  further 
clarification  of  the  employer’s 
obligation,  if  any,  when  raiteros  provide 
transportation.  Nothing  in  the  carpool 
regulation  nor  in  the  discussion  of 
raiteros  in  the  Preamble  to  the  NPRM 
alters  the  test  of  employer  responsibility 
for  transportation  by  third  parties. 

Unless  the  agricultural  employer  or 
association  “caused”  the  transportation 
by  the  raiteros  to  occur,  tlie  agricultural 
employer  or  association  is  not 
re^onsible  for  the  transportation. 

Finally,  a  farmworker  advocacy 
organization  identified  another 
transportation-related  practice  that 
should  be  clarified.  Where  a  farm  labor 
contractor,  agricultural  employer,  or 
association  provides  the  worker  a  travel 
advance  to  cover  travel  expenses  to  the 
worksite,  and  the  worker  is  free  to 
choose  how  to  use  that  travel  advance, 
the  farm  labor  contractor,  agricultural 
employer,  or  agricultural  association 
will  not  be  deemed  to  have  “caused” 
the  transportation  used  by  the  worker 
emd  will  not  be  subject  to  MSPA  with 
regard  to  such  transportation. 

3.  Proposed  Revision  to  the  MSPA 
Minimum  Transportation  Liability 
Insurance  Regulation 

Public  Law  104—49  eliminated  the 
MSPA  requirement  that  the  liability 
insurance  required  by  the  Secretary  in 
regulations  must  be  at  least  the  amount 
required  for  the  carriers  of  passengers 
under  the  Interstate  Commerce  Act 
(hereinafter  referred  to  as  IGA).  Instead, 
Pub.  L.  104—49  requires  that  the  liability 
insurance  amount  is  to  be  determined 
by  the  Secretary  through  consideration 
of  “at  least  the  factors  set  out  in  (MSPA 
Sec.  401(b)(2)(B)  regarding  vehicle 
safety]  and  similar  farmworker 
transportation  requirements  xmder  State 
law.”  Pub.  L.  104-49  further  requires 
the  Secretary  to  establish  insurance 


levels  under  this  law  within  180  days  of 
enactment  (j.e.,  no  later  than  May  13, 
1996). 

The  NPRM  proposed  to  implement 
the  insurance  provisions  of  Pub.  L.  104- 
49  by  amending  the  MSPA  minimum 
liability  insurance  regulations  to  depart 
from  the  current  ICA-hased  structure  in 
favor  of  a  more  flexible  regulatory 
scheme.  As  explained  in  the  Preamble 
to  the  NPRM,  the  proposed  amendment 
would  eliminate  the  current  vehicle 
capacity  categorization  found  in  the  ICA 
regulations  (which  may  well  relate  to’ 
general  interstate  passenger 
transportation  patterns)  while  at  the 
same  time  ensuring  adequate  insurance 
levels  to  protect  injured  persons  and 
property  when  accidents  occur.  The 
proposal  linked  the  required  insurance 
amount  to  the  actual  capacity  of  each 
vehicle,  rather  than  mandating  one  of 
two  levels  of  insurance  tied  to  vehicle 
capacity  categories  of  15  and  below  or 
16  and  above.  The  proposal  required 
that  the  insurance  be  at  least  equal  to 
$100,000  for  each  seat  in  a  vehicle, 
instead  of  the  current  flat  requirement  of 
$1.5  million  and  $5  million  for  each 
vehicle  category,  respectively. 

In  developing  the  NPRM  and  this 
Final  Rule,  the  Department  adhered  to 
the  requirements  of  Pub.  L.  104—49.  The 
Department  carefully  considered  the 
factors  set  out  in  MSPA  Sec. 

401(b)(2)(B).  Additionally,  the 
Department  searched  for,  but  was 
unable  to  find,  any  similar  farmworker 
transportation  requirements  under  State 
law;  none  were  identified  by  the 
commenters. 

The  overriding  concern,  as  stated  in 
Sec.  401(h)(2)(B)  of  MSPA,  is  the 
protection  of  the  health  and  safety  of 
migrant  and  seasonal  agricultural 
workers.  The  legislative  history  of 
MSPA  makes  clear  that  the 
requirements  to  provide  safe  vehicles 
and  adequate  levels  of  vehicle  insurance 
are  key  worker  protections  in  the  Act 
(Report  of  the  House  Committee  on 
Education  and  Labor,  Rept.  No.  97-885, 
97th  Cong.,  2d  Sess.;  1982  U.S.  Code 
Cong,  and  Ad.  News  4547  (hereinafter 
referred  to  as  Report),  at  4565).  The 
House  Education  and  Labor  Committee 
Report  accompanying  the  original 
MSPA  enactment  noted  that  “[tjhe 
overriding  concern  of  the  Secretary  shall 
be  the  protection  of  the  health  and 
safety  of  the  workers.”  Id  at  4565.  The 
Committee  also  noted  the  “*  *  *  often 
dangerous  conditions  under  which 
agricultural  workers  are  transported.”  Id 
at  4566. 

The  statute  directs  that  the  Secretary 
should  consider  a  number  of  factors, 
including  type  and  capacity  of  the 
vehicle  and  the  extent  to  which  the 
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regulation  will  create  an  undue  burden 
on  the  regulated  community,  in 
determining  both  the  substantive 
vehicle  safely  standards  and  the 
required  minimum  insurance  amounts. 

In  the  NPRM,  the  Department  sought 
ways  to  lessen  the  burden  on  the 
regulated  community  while  still 
maintaining  adequate  protection  for 
workers.  By  departing  from  the  ICA’s  15 
and  fewer  and  16  and  more  seating 
capacity  categories  in  favor  of  a  more 
flexible  regulatory  scheme,  the  proposal 
enables  the  regulated  community  to 
structure  its  transportation  practices 
without  regard  to  the  arbitrary  vehicle 
capacity  distinction  in  the  current 
regulation,  obtain  insurance  based  on 
actual  practices  and  transportation 
needs,  and  in  most  cases,  to  realize  a  per 
vehicle  reduction  in  the  minimum 
insurance  required. 

4.  Data  and  Other  Information 
Considered  in  NPRM  and  Final  Rule 

•  In  developing  the  NPRM,  the 
Department  considered  the  reasonably 
foreseeable  risks  to  farmworkers  firom 
transportation  accidents.  As  the 
Preamble  explained,  the  Department 
gathered  information  concerning  the 
incidence  of  fatalities  and  injuries,  the 
damages  resulting  from  such  injuries, 
and  the  likelihood  that  farmworker 
would  be  made  whole  in  the  absence  of 
adequate  insurance  coverage.  The 
Department  also  considered  whether  or 
not  the  insurance  could  be  made  more 
flexible  and,  consistent  with  the 
obligation  to  protect  farmworkers, 
reduce  the  level  of  required  insurance. 

The  NPRM  Preamble  expressly 
requested  information  from  the 
commenters  concerning  certain  factual 
matters  that  bear  on  the  issues  of 
adequate  insurance,  transportation 
injuries  to  farmworkers,  and  imdue 
burden  on  the  regulated  community. 
Among  the  information  requested  was 
specific  information,  with 
documentation,  evidencing  the  financial 
burden  created  by  the  insurance 
requirement;  a  comparison  of  costs 
between  the  1983  and  1992  insurance 
requirements;  information  about 
individual  accidents  and  the  resulting 
damages;  the  extent  to  which  the  1992 
minimum  insurance  requirement 
increases  resulted  in  transporters  being 
unable  to  secure  and/or  afford  insurance 
coverage;  and  any  similar  State  laws 
governing  farmworker  transportation. 
While  some  commenters  provided 
anecdotal  information,  and  some 
commenters  gave  general  or  conclusory 
information  without  the  underlying 
supporting  data,  most  of  the 
Department’s  requests  for  detailed 
information  received  no  response. 


In  commenting  on  the  NPRM,  the 
American  Insurance  Association 
(hereinafter  referred  to  as  AlA)  provided 
limited  information  about  average 
claims  paid  for  accident  years  1990 
through  April  1994.  AlA  stated  that  the 
average  claim  paid  for  the  65  bodily 
injury  claims  included  in  its  data 
compilation  for  that  period  was  $17,430. 
The  AlA  comment  did  not  disclose  any 
underlying  data,  such  as  the  range  of 
claims  paid,  the  geographic  scope  of  the 
data,  whether  or  not  the  65  referenced 
claims  were  the  entirety  of  the  accidents 
involving  agricultural  workers,  the 
circumstances  of  the  accidents,  and 
whether  or  not  the  claims  paid  include 
all  the  damages  in  each  incident  or 
merely  the  amount  paid  by  an  insurance 
carrier.  The  AlA  summary  statement 
does  suggest  that  the  damages  suffered 
by  farmworkers  in  accidents  are 
extremely  high  when  compared  to 
average  losses  for  other  occupational  > 
groups.  Based  on  information  which 
AlA  provided  to  the  Department  during 
the  development  of  the  Proposed  Rule, 
the  average  $17,430  claim  for 
agricultural  workers  is  approximately 
four  times  higher  than  average  claims 
paid  for  the  next  highest  occupational 
group,  truck  drivers,  at  $4,300  per  claim 
paid. 

AlA  also  provided  summary 
information  for  “a  large  group  of  risks 
with  severity  characteristics  similar  to 
transporters  of  migrant  workers.”  AlA 
stated  that  its  data  show  that,  for  the 
group  surveyed,  the  risk  of  loss  greater 
than  $500,000  is  less  than  0.3%.  AlA 
did  not  provide  the  underlying  data 
which  was  summarized  in  this 
statement,  and  did  not  describe  or 
identify  the  “large  group”  or  the 
“severity  characteristics,”  It  is  therefore 
difficult  to  discern  what  is  being 
measured  and  whether  or  how  the 
survey  is  relevant  to  the  MSPA  liability 
insurance  analysis.  The  Department 
made  an  informal  request  to  AlA  for 
clarification  of  this  information; 
apparently  the  survey  group  are 
employees  riding  in  van  pools  or  other 
employer-provided  vehicles. 

Farmworker  advocates’  comments 
also  provided  information  concerning 
risk  of  injury  to  farmworkers  in 
transportation  accidents  and  the  extent 
of  damages  when  accidents  occur.  The 
comment  from  the  Migrant  Farmworker 
Justice  Project  of  Florida  Legal  Services 
included  a  chart  prepared  by  the  Florida 
Department  of  Labor  and  Employment 
Security  listing  accidents  involving  farm 
labor  contractors  from  January  1, 1990, 
through  March  1996.  This  chart  shows 
that  59r  accidents  resulted  in  48  fatalities 
and  352  non-fatal  injuries  during  this 
period.  Also  included  were  media 


reports  on  farmworker  accidents  and  an 
analysis  of  agricultural  accidents  in 
Florida  during  1990  by  Prof.  William  J. 
Becker  of  the  University  of  Florida. 
According  to  that  study,  38%  of  the  39 
agricultural  work-relateiTfatalities  were 
the  result  of  motor  vehicle  accidents  on 
public  roads. 

Finally,  Florida  Rural  Legal  Services 
also  provided  information  about  specific 
recoveries  for  farmworkers  represented 
by  FRLS,  and  excerpts  from  a  data  base 
showing  settlements  and  verdicts 
awarded  to  farmers  in  motor  vehicle 
accidents.  It  is  not  clear  to  what  extent 
the  information  concerning  farmers  is 
comprehensive  or  selective.  The 
settlements/ verdicts  ranged  frnm  $843 
to  $6,000,000.  The  59  cases  reported  in 
the  documents  resulted  in  average 
settlements/ verdicts  of  $381,903.62. 

The  Department  has  carefully  and 
fully  considered  the  information 
provided  by  the  commenters  in 
response  to  the  requests  in  the  NPRM. 
The  information  concerning  recoveries 
in  specific  cases  involving  farmworkers 
and  farmers,  confirms  the  data 
previously  compiled  by  the  Department 
concerning  the  extent  of  loss  sufiered  in 
vehicular  accidents.  The  information 
provided  by  ALA  was  helpful  but  lacked 
the  detail  or  specificity  to  MSPA- 
regulated  transportation  practices  to 
persuade  the  Department  to 
substantially  change  the  insurance 
proposal. 

5.  Regulatory  Structure  and  Minimum 
Level  of  Insurance 

a.  Delinking  from  the  ICA  vehicle 
capacity  structure.  A  number  of 
commenters  representing  agricultural 
employers  and  one  representing 
insurance  interests  suggested  that  the 
Department  erred  in  proposing  to  delink 
the  MSPA  transportation  insurance 
regulation  from  the  ICA  structure  that 
divides  vehicles  into  two  categories 
according  to  seating  capacity  of  15  and 
fewer  or  16  and  more.  It  was  suggested 
by  these  commenters  that  the 
Department  retain  the  ICA  division  and 
simply  lower  the  required  minimum 
insurance  amount  for  each  vehicle  class. 
The  American  Insurance  Association 
supported  this  position  and  further 
asserted  that  abandoning  the  ICA 
structure  would  require  the  insmance 
industry  to  change  the  process  by  which 
insurance  companies  write  thesa 
policies. 

The  farmworkers  advocacy 
organizations,  the  two  attorneys  who 
have  represented  farmworkers  in 
transportation  accident  cases,  and  the 
Pennsylvania  Farm  Bureau  all 
commented  favorably  on  the  proposal  to 
delink  from  the  ICA  two-level  structure 
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in  favor  of  a  structure  based  on 
individual  vehicle  seating  capacity.  The 
farmworker  advocacy  organizations  and 
the  attorneys  expressed  the  view  that 
the  proposal  struck  an  appropriate 
balance  between  creating  additional 
flexibility  for  the  regulated  community, 
reducing  the  required  minimum 
insurance  amounts  and  associated  costs, 
and  ensimng  adequate  levels  of 
protection  in  the  event  of  an  accident. 

The  Pennsylvania  Farm  Bureau 
commented  that  the  proposal  was  a 
positive  step  in  the  ability  of  farmers 
and  farm  labor  contractors  to  control 
vehicle  insurance  cost,  even  if  the 
savings  may  be  modest.  The  Bureau  also 
requested  clarification  regarding  the 
insurance  requirements  for  a 
transportation  provider  who  operates  a 
fleet  of  vehicles.  In  response,  the 
Department  emphasizes  that  the  Final 
Rule  establishes  a  minimum  insurance 
requirement  for  each  vehicle  used  to 
transport  farmworkers  under  MSPA. 
Therefore,  each  vehicle  in  a  fleet  would 
have  a  separate  requirement  for 
minimiun  liability  insiurance  depending 
on  the  vehicle’s  seating  capacity.  For 
example,  a  six  passenger  vehicle  must 
be  insured  for  $600,000,  a  10  passenger 
vehicle  for  $1  million,  and  a  25 
passenger  vehicle  for  $2.5  million.  Even 
though  the  aggregate  requirement  is  $4.1 
million,  each  vehicle  is  insured 
individually,  not  at  the  $4.1  million 
aggregate  amount.  Under  the  current 
two-level  regulatory  scheme,  the  same 
fleet  of  vehicles  would  be  required  to  be 
insiured  at  an  aggregate  of  $8  million. 

After  having  carefully  considered  the 
comments,  the  Department  has 
concluded  that  the  approach  taken  in 
the  Proposed  Rule  delinking  the  MSPA 
regulation  firom  the  ICA  two-level 
structure  is  appropriate.  The  legislation 
authorized  the  Department  to  reexamine 
this  issue  and  to  depart  firom  the  ICA 
structure  but  did  not  change  the 
fundamental  purpose  of  the  MSPA 
transportation  insurance  requirement:  to 
protect  the  health  and  safety  of 
agricultural  workers.  The  Final  Rule, 
which  sets  the  minimum  liability 
amounts  according  to  the  actual  seating 
capacity  of  the  vehicle  being  used,  as 
was  proposed,  provides  the  regulated 
community  with  additional  flexibility  to 
structure  its  transportation  practices 
according  to  its  actual  needs  and  lowers 
insurance  costs  by  eliminating  the 
ciurent  regulation’s  mandate  that 
transporters  purchase  insurance  above 
the  level  necessary  to  insure  against 
reasonable  risk  of  harm.  The  Final  Rule 
achieves  the  statutory  purpose  of 
assuring  the  protection  of  health  and 
safety  of  agricultural  workers  by 
establishing  levels  of  insurance  on  a 


per-seat  standard  which  would  afiord 
recovery  for  reasonably  foreseeable 
risks. 

It  was  suggested  by  AlA  that  changing 
from  the  ICA  two-class  structure  to  a 
new  structure,  such  as  contained  in  the 
Proposed  Rule,  will  require  insurance 
companies  to  change  their  imderwriting 
and  information  systems,  thereby 
adding  costs.  ALA  did  not  provide 
information  to  support  this  assertion  or 
to  establish  what  the  additional  costs 
would  be.  The  Department  therefore 
does  not  find  this  to  be  a  sufficient 
reason  to  reconsider  the  Proposed  Rule. 

b.  The  Minimum  Level  of  Insurance. 
Agricultural  employers,  agricultmal 
employer  advocates  and  the  ALA 
suggested  that  the  Proposed  Rule’s 
minimum  insurance  requirement  per 
seat  be  abandoned  in  favor  of  a  flat 
amount  according  to  the  class  of 
vehicle,  15  passengers  and  below  or  16 
and  above.  The  overwhelming  majority 
of  these  commenters  proposed  $500,000 
for  the  former  and  $1,000,000  for  the 
latter.  The  commenters  asserted  that 
these  amoimts  of  insurance  are 
sufficient  to  insure  for  damages  suffered 
by  farmworkers  in  transportation 
accidents  and  would  result  in  lower 
premiums  for  transportation  providers. 

The  ALA  asserted  that  Congress 
intended  that  the  costs  of  insurance  be 
reduced.  Other  commenters  echoed  this 
assertion.  However,  neither  the 
legislative  history  nor  Pub.  L.  104—49 
requires  the  Department  to  issue  a  rule 
based  on  the  sole  consideration  of  the 
cost  of  insiu^nce  to  the  regulated 
commimity.  In  fact,  the  legislation 
directs  the  Department  to  consider  the 
factors  set  out  in  MSPA  Sec. 

401(b)(2)(B)  concerning  vehicle  safety. 
That  section  of  the  Act  makes  clear  that 
the  overriding  purpose  of  MSPA 
transportation  standards  is  the  health 
and  safety  of  migrant  and  seasonal 
farmworkers,  and  further  directs  that,  in 
determining  appropriate  safety  and 
insurance  requirements,  the  Department 
is  to  weigh  any  “undue  burden’’  on 
transportation  providers  as  only  one 
among  several  factors.  In  addition,  it 
should  be  recognized  that,  regardless  of 
the  regulatory  structure  adopted,  it  is 
not  within  the  Department’s  power  to 
ensure  the  reduction  of  insurance 
premiums,  short  of  eliminating  the 
insmance  requirement  entirely. 

After  thorough  consideration  of  the 
comments,  the  Department  has 
concluded  that  the  approach  taken  in 
the  Proposed  Rule  is  appropriate,  in  that 
it  provides  adequate  protection  for 
agricultural  workers  while  lowering  the 
minimum  insurance  levels  (and  ' 
presumably  premium  costs)  for  most 
transportation  providers.  Tbe  Final  Rule 


sets  the  minimum  amount  of  insurance 
not  by  arbitrary  vehicle  capacity 
divisions  but  by  the  actual  capacity 
(thus,  actual  risk  of  loss)  of  each  insured 
vehicle.  A  transporter  using  a  six 
passenger  vehicle  would  not  be  required 
to  purchase  insurance  in  excess  of  its 
seating  capacity.  Instead  of  the  current 
regulation’s  $1.5  million  (for  vehicles 
with  capacities  up  to  15),  only  $600,000 
in  insiuance  would  be  required.  The 
operator  of  a  15  passenger  vehicle  has 
a  risk  exposure  over  twice  that  of  the  6 
passenger  vehicle,  and  would  be 
requir^  to  have  proportionately  higher 
insurance  ($1,500,000).  The  insurance 
requirements  (and  presumably  the 
premium  costs)  reflect  the  difference  in 
risk  exposiu«. 

In  li^t  of  available  data  as  well  as 
program  experience  regarding  the  types 
of  vehicles  commonly  used  to  transport 
agricultural  workers,  the  Department 
believes  that  the  Final  Rule  will  likely 
result  in  a  lower  level  of  required 
insurance  for  the  majority  of 
transportation  providers.  By  way  of 
illustration,  imder  the  current 
regulation,  a  seven  passenger  vehicle 
would  require  $1.5  million  in  insurance; 
under  the  Final  Rule  that  same  vehicle 
would  require  only  $700,000  in 
insurance.  A  16  passenger  bus  currently 
must  1^  insured  at  $5  million;  imder  the 
Proposed  Rule,  insurance  would  be 
lowered  to  $1.6  million.  By  any 
reckoning,  these  examples  show  a 
significant  reduction  in  required 
insurance.  It  is  beyond  the  scope  of 
these  regulations  to  mandate  that 
premiums  for  such  insurance  be 
reduced,  but  it  would  be  logical  to 
expect  that  there  would  be  a  reduction 
in  premiums  as  the  amount  of  insurance 
purchased  is  reduced. 

Several  commenters  noted  that  the 
Proposed  Rule  would  yield  higher 
insurance  requirements  for  one  class  of 
vehicle,  those  with  more  than  50  seats. 
While  vehicles  with  seating  capacity  in 
excess  of  50  are  not  common,  it  is  not 
the  Department’s  intention  to  increase 
the  insurance  requirement  in  this 
rulemaking  but  rather  to  find 
reasonable,  prudent,  and  protective 
ways  to  reduce  minimum  requirements 
where  possible.  Therefore,  the  Final 
Rule  provides  a  cap  of  $5  million  for 
required  insurance  for  any  one  vehicle. 
Thus,  no  vehicle  will  be  required  to 
have  increased  levels  of  insurance  and 
most  vehicles  could  be  insured  for  less 
than  under  the  current  regulations. 

In  summary,  therefore,  the 
Department  has  concluded  that  the 
available  information — ^taken  in  its 
entirety  and  on  balance — confirms  the 
proposal  that  $100,000  per  seat  is  a 
reasonable  measure  of  adequate 
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insurance  in  MSPA  transportation  cases. 
For  the  reasons  stated  above  and  for  the 
reasons  previously  discussed  in  the 
NPRM,  die  Department  is  promulgating 
a  Final  Rule  which  is  the  same  as  the 
Proposed  Rule  except  for  the  addition  of 
the  $5  million  cap  on  insurance. 

E.  Administrative  Hearings  on  Denials, 
Suspensions,  and  Revocations  of  Farm 
Labor  Contractor  Certificates 

The  NPRM  proposed  to  establish 
expedited  hearing  and  review 
procedures  for  denial,  suspension  or 
revocation  of  farm  labor  contractor 
certificates.  All  those  who  commented 
on  this  proposal,  including  agricultural 
and  farmworker  advocacy  organizations, 
favored  the  proposal.  The  proposal  will 
be  adopted  as  a  Final  Rule  without 
change. 

Executive  Order  12866/Section  202  of 
the  Unhmded  Mandates  Reform  Act  of 
1995 

This  Final  Rule  is  not  “economically 
significant”  within  the  meaning  of 
Executive  Order  12866,  nor  does  it 
require  a  §  202  statement  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  However,  because  the  rule 
provides  initial  regulations  required  to 
implement  provisions  of  Public  Law 
104-49  and  may  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  it  was  determined  to  be  a 
“significant  regulatory  action”  within 
the  meaning  of  §  3(f)(4)  of  Executive 
Order  12866.  The  Final  Rule  addresses 
insurance  and  disclosure  obligations 
required  under  MSPA,  as  amended  by 
Public  Law  104—49.  In  addition,  the  rule 
revises  the  administrative  proceedings 
involving  decisions  to  revoke,  suspend, 
or  refuse  to  issue  or  renew  Certificates 
of  Registration  under  MSPA.  No' 
economic  analysis  is  required  because 
the  rule  will  not  have  a  significant 
economic  impact.  For  purposes  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.104-4),  as  well  as  Executive 
Order  12875,  this  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
increased  expenditures  of  $100  million 
in  any  one  year  by  State,  local,  and 
tribal  governments,  or  by  the  private 
sector. 

Regulatory  Flexibility  Analysis 

This  Final  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  amends  current  regulations  at 
29  CFR  Part  500  to  bring  the  regulations 
into  conformity  with  the  statutory 
changes  made  to  MSPA  by  the 
enactment  of  Pub.  L.  104—49. 
Additionally,  the  Final  Rule  amends 
§§  500.224,  500.262,  and  500.268  of  the 


current  rule  to  provide  for  expedited 
administrative  proceedings  in  matters 
where  the  Administrator  has  initiated 
action  to  revoke,  suspend,  or  refuse  to 
issue  or  renew  a  farm  labor  contractor’s 
Certificate  of  Registration  (including 
Farm  Labor  Contractor  Employee 
Certificates). 

The  proposed  rule  is  likely  to  result 
in  reduced  insurance  premiums  for 
some  and  will  not  result  in  increases  for 
any  transporter  covered  by  MSPA. 
Further,  the  Department  anticipates  that 
the  portion  of  the  regulated  community 
which  provides  transportation,  and  thus 
would  be  affected  by  the  minimum 
insurance  requirements,  is  not 
substantial  in  munber  in  any  event. 
According  to  the  Department’s  farm 
labor  contractor  registration  data,  only 
975  of  all  registered  contractors  (less 
than  9%  of  the  total),  provide 
transportation  to  agricultural  workers.  It 
is  believed  that  a  similarly  small 
percentage  of  agricultural  employers 
and  agricultural  associations  provide 
MSPA-covered  transportation. 
Furthermore,  the  MSPA  exempts  from 
its  coverage  small  agricultural 
employers  and  associations  which  do 
not  use  more  than  500  man-days  of 
agricultural  labor  in  a  calendar  quarter 
during  the  preceding  year.  Therefore, 
many  small  agricultural  employers  are 
exempt  frrom  MSPA  coverage  and  will 
be  unaffected  by  these  regulations. 

Therefore,  this  Final  Rule  is  not 
expected  to  have  a  “significant 
economic  impact  on  a  substantial 
number  of  small  entities”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  and  the  Department  has  certified  to 
this  efiect  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Dates  of  Applicability 

The  Secretary  has  determined  that  the 
public  interest  requires  an  immediate 
effective  date  for  the  regulations  on 
liability  insurance,  in  order  to  comply 
with  the  requirement  of  Public  Law 
104—49  directing  that  regulations 
establishing  insurance  levels  under 
§  401(b)(3)  of  the  MSPA  (29  U.S.C. 
1841(b)(3))  be  promulgated  within  180 
days  of  the  date  of  enactment  of  Public 
Law  104-49.  Accordingly,  the  Secretary 
for  good  cause  finds  pursuant  5  U.S.C. 

§  553(d)(3),  that  this  rule  amending 
§§500.48,  500.121  and  500.122  of  the 
regulation  must  be  effective  upon 
publication  rather  than  thirty  days 
thereafter. 


Document  Preparation 

This  document  was  prepared  imder 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  500 

Administrative  practice  and 
procedure,  Agricultiuel  associations. 
Agricultural  worker.  Aliens,  Carpooling, 
Day-Haul,  Fanner,  Farm  labor 
contractor.  Health,  Housing,  Housing 
standards.  Immigration.  Insurance, 
Investigation,  Migrant  agricultural 
workers.  Migrant  labor.  Motor  carriers. 
Motor  vehicle  safety,  Oxnipational 
safety  and  health.  Penalties,  Reporting 
requirements.  Seasonal  agricultural 
workers.  Transportation.  Wages, 
Manpower  training  programs.  Labor, 
Safety. 

Signed  at  WashingtcHi,  D.C,  on  this  13th 
day  of  May.  1996. 

John  R.  Fras«' 

Deputy  Administrator.  Wage  and  Hour 
Division. 

For  the  reasons  set  forth  above,  29 
CFR  part  500  is  amended  as  set  forth 
below: 

PART  500— MIGRANT  AND  SEASONAL 
AGRICULTURAL  WORKER 
PROTECTION 

1.  The  authority  citation  for  Part  500 
is  revised  to  read  as  follows: 

Authmily:  Pub.  L  97-470,  96  Stat.  2583 
(29  U.S.C.  1801-1872):  Secretary's  Order  No. 
6-84, 49  FR  32473;  Sec.  210A(f),  Pub.  L.  99- 
603, 100  Stat.  3359  (8  U.S.C  1161(f));  and 
Pub.  L.  No.  104-49, 109  Stat.  432  (29  U.S.C. 
1821, 1831  and  1841). 

2.  Section  500.48  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  500.48  Issuance  of  certificate. 
***** 

(d)  Authorize  the  activity  of 
transporting  a  migrant  or  seasonal 
agricultural  worker,  subject  to  the 
maximum  number  of  workers 
authorized  to  be  transported  under  the 
vehicle  liability  policy  and  as  indicated 
on  the  face  of  the  Certificate  of 
Registration,  only  upon  receipt  of: 

(1)  A  statement  in  the  manner 
prescribed  by  the  Secretary  identifying 
each  vehicle  to  be  used,  or  caused  to  be 
used,  by  the  applicant  for  the 
transportation  of  any  migrant  or 
seasonal  agricultural  worker  during  the 
period  for  which  registration  is  sought; 

(2)  written  proof  that  every  such 
vehicle  which  is  under  the  applicant’s 
ownership  or  control,  is  in  compliance 
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with  the  vehicle  safety  requirements  of 
the  Act  and  these  regulations;  and 

(3)  written  proof  that  every  such 
vehicle  is  in  compliance  widi  the 
insurance  requirements  of  the  Act  and 
these  regulations; 

***** 

3.  In  §  500.75,  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  500.75  Disclosure  of  information. 

(b)*  *  • 

(6)  Whether  state  worlters’ 
compensation  or  state  unemployment 
insiuance  is  provided: 

(i)  If  workers’  compensation  is 
provided,  the  required  disclosure  must 
include  the  name  of  the  workers’ 
compensation  insurance  carrier,  the 
name(s)  of  the  policyholder(s),  the  name 
and  telephone  number  of  each  person 
who  must  be  notified  of  an  injury  or 
death,  and  the  time  period  within  which 
such  notice  must  be  given. 

(ii)  The  information  requirement  in 
paragraph  (b)(6)(i)  of  this  section  may  be 
satisfied  by  giving  the  worker  a 
photocopy  of  any  workers’ 
compensation  notice  required  by  State 
law;. 

***** 

4.  In  §  500.76,  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  500.76  Disclosure  of  information. 
***** 

(b)*  *  * 

(6)  Whether  state  v/orkers’ 
compensation  or  state  imemployment 
insurance  is  provided: 

(i)  If  workers’  compensation  is 
provided,  the  required  disclosure  must 
include  the  name  of  the  workers’ 
compensation  insurance  carrier,  the 
name(s)  of  the  policyholder(s),  the  name 
and  telephone  number  of  each  person 
who  must  be  notified  of  an  injury  or 
death,  and  the  time  period  within  which 
such  notice  must  be  given. 

(ii)  The  information  requirement  in 
paragraph  (b)(6)(i)  of  this  section  may 
satisfied  giving  the  worker  a  photocopy 
of  any  workers’  compensation  notice 
required  by  State  law; 
***** 

5.  Section  500.121  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§  500.1 21  Coverage  and  level  of  insurance 
required. 

(a)  Except  where  a  liability  bond 
pursuant  to  §  500.124  of  this  part  has 
been  approved  by  the  Secretary,  a  farm 
labor  contractor,  agricultural  employer 
or  agricultural  association  shall,  in  order 
to  meet  the  insurance  requirements  in 

§  500.120,  obtain  a  policy  of  vehicle 
liability  insurance. 

(b)  The  ammmt  of  vehicle  liability 
insurance  shall  not  be  less  than 
$100,000  for  each  seat  in  the  vehicle, 
but  in  no  event  is  the  total  insurance 
required  to  be  more  than  $5,000,000  for 
any  one  vehicle.  The  niunber  of  seats  in 
the  vehicle  shall  be  determined  by 
reference  to  §  500.105(b)(3)(vi).  See 

§  500.122  regarding  insurance 
requirements  where  State  workers’ 
compensation  coverage  is  provided. 
***** 

§500.122  [Amended] 

6.  Section  500.122  is  amended  by 
removing  and  reserving  paragraph  (b), 
and  revising  paragraph  (c)  to  read  as 
follows: 

***** 

(b)  [Removed  and  Reserved] 

(c)  A  farm  labor  contractor, 
agricultural  employer  or  agricultural 
association  who  is  the  employer  of  a 
migrant  or  seasonal  agricultural  worker 
may  evidence  the  issuance  of  workers’ 
compensation  insurance  and  passenger 
insurance  under  paragraph  (a)  of  this 
section  by  obtaining  and  making 
available  upon  request  to  the 
Department  of  Labor: 

(1)  A  workers’  compensation  coverage 
policy  of  insurance;  emd 

(2)  A.  certificate  of  liability  insurance 
covering  transportation  of  all  passengers 
who  are  not  employees  and  of  workers 
whose  transportation  by  the  employer  is 
not  covered  by  workers’  compensation 
insurance.  See  §  500.121. 
***** 

7.  Section  500.224  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c),  revising  paragraph  (c),  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  500.224  Referral  to  Administrative  Law 
Judge. 


(b)  In  cases  involving  a  denial, 
suspension,  or  revocation  of  a 
Certificate  of  Registration  (Farm  Labor 
Contractor  Certificate;  Farm  Labor 
Contractor  Employee  Certificate)  or 
“certificate  action,”  including  those 
cases  where  the  farm  labor  contractor 
has  requested  a  heeiring  on  civil  money 
penalty(ies)  as  well  as  on  the  certificate 
action,  the  date  of  the  hearing  shall  be 
not  more  than  sixty  (60)  days  from  the 
date  on  which  the  Order  of  Reference  is 
filed.  No  request  for  postponement  shall 
be  granted  except  for  compelling 
reasons. 

(c)  A  copy  of  the  Order  of  Reference, 
together  with  a  copy  of  these 
regulations,  shall  be  served  by  counsel 
for  the  Secretary  upon  the  person 
requesting  the  hearing,  in  the  maimer 
provided  in  29  CFR  18.3. 

8.  Section  50Q.262  is  amended  by 
redesignating  paragraphs  (b),  (c),  (d),  (e), 
(f),  and  (g)  as  (c),  (d),  (e),  (f),  (g),  and  (h) 
respectively,  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  500.262  Decision  and  order  of 
Administrative  Law  Judge. 
***** 

(b)  In  cases  involving  certificate 
actions  as  described  in  §  500.224(b),  the 
Administrative  Law  Judge  shall  issue  a 
decision  within  ninety  (90)  calendar 
days  after  the  close  of  the  hearing. 
***** 

9.  Section  500.268  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  500.268  Final  decision  of  the  Secretary. 

(a)  The  Secretary’s  final  Decision  and 
Order  shall  be  issued  within  120  days 
from  the  notice  of  intent  granting  the 
petition,  except  that  in  cases  involving 
the  review  of  an  Administrative  Law 
Judge  decision  in  a  certificate  action  as 
described  in  §  500.224(b),  the 
Secretary’s  final  decision  shall  be  issued 
within  ninety  (90)  days  from  the  date 
such  notice.  The  Secretary’s  Decision 
and  Order  shall  be  served  upon  all 
parties  and  the  Chief  Administrative 
Law  Judge,  in  person  or  by  certified 
mail. 

***** 

[FR  Doc.  96-12261  Filed  5-15-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4056-N-01] 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research, 
NOFA  for  Community  Outreach 
Partnership  Centers  (COPC) 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  1996. 

SUMMARY:  This  NOFA  announces  the 
availability  of  approximately  $7.4 
million  to  implement  the  third  year  of 
a  demonstration  program  to  make  grants 
to  public  and  private  nonprofit 
institutions  of  higher  education  to  assist 
in  establishing  or  carrying  out  research 
and  outreach  activities  addressing  the 
problems  of  urban  areas.  These  funds 
shall  be  used  to  establish  and  operate 
Community  Outreach  Partnership 
Centers  (COPC). 

The  NOFA  contains  information 
concerning: 

(1)  The  principal  objectives  of  the 
competition,  the  funding  available, 
eligible  applicants  and  activities  and 
factors  for  award; 

(2)  The  application  process,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(3)  A  checklist  of  application 
submission  requirements. 

DATES:  Application  kits  may  be 
requested  on  or  after  May  21, 1996. 

Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  in  care  of  the  Division  of 
Budget,  Contracts,  and  Program  Control, 
in  Room  8230  by  4:30  p.m.  Eastern 
Daylight  Savings  Time  on  July  25,  1996. 
The  above-stated  application  deadline  is 
firm  as  to  date,  hour  and  place.  In  the  - 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Applicants 
hand-delivering  applications  are 
advised  that  considerable  delays  may 
(Kx:ur  in  attempting  to  enter  the  building 
because  of  security  procedures. 
ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  contact:  HUD  USER, 
ATTN:  COPC,  P.O.  Box  6091,  Rockville, 
Maryland  20850.  Requests  for 
application  kits  must  be  in  writing,  but 
requests  may  be  faxed  to:  301-251-5747 


(this  is  not  a  toll-free  number).  Requests 
for  application  kits  must  include  the 
applicant’s  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code)  and  must  refer  to 
“Ekxniment  FR-4056.”  The  application 
kit  is  also  available  on  the  Internet  from 
the  Office  of  University  Partnerships 
Clearinghouse.  The  Clearinghouse  can 
be  accessed  from  the  World  Wide  Web 
at:  http://oup.aspensys.com:89;  or  from 
a  Gopher  Server  at:  gopher:// 
oup.aspensys.com:77. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships  in  the  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Elevelopment, 

451  Seventh  street,  S.W.,  Room  8110 
Washington,  E)C  20410,  telephone  (202) 
708—1537.  Hearing  or  speech-impaired 
individuals  may  call  HUD’s  TTY 
number  (202)  708-0770,  or  1-800-877- 
8399  (Federal  Information  Relay  service 
TTY).  Other  than  the  “800”  number, 
these  are  not  toll-free  numbers.  Ms. 
Karadbil  can  also  be  contacted  via  the 
Internet  at  Jane _ ^R._Karadbil@hud.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  annoimced  by  a 
separate  notice  in  the  Federal  Register. 

I.  Purpose  and  Substantive  Description 
A.  Authority 

This  competition  is  authorized  under 
the  Commimity  Outreach  Partnership 
Act  of  1992  (42  U.S.C.  5307  note; 
hereafter  referred  to  as  the  “COPC  Act”). 
The  COPC  Act  is  contained  in  section 
851  of  the  Housing  and  Community 
Development  Act  of  1992  (P.L.  102-550, 
approved  October  28, 1992)  (HCD  Act  of 
1992).  Section  801(c)  of  the  HCD  Act  of 
1992  authorizes  $7.5  million  for  each 
year  of  the  5-year  demonstration  to 
create  Community  Outreach  Partnership 
Centers  as  authorized  in  the  COPC  Act. 
The  COPC  Act  also  required  HUD  to 
establish  a  national  clearinghouse  to 
disseminate  information  resulting  from 
research  and  outreach  conducted  at  the 
centers. 

COPC  is  administered  by  the  Office  of 
University  Partnerships  (OUP)  in  the 
Office  of  Policy  Development  and 


Research.  OUP  is  responsible  for  four  of 
the  Department’s  grant  programs  for 
institutions  of  higher  education — 
Community  Outreach  Partnership 
Centers  program.  Joint  Community 
Development  program,  Commimity 
Development  Work  Study  program,  and 
the  Doctoral  Dissertation  Grant  program. 
In  addition,  OUP  is  responsible  for  a 
variety  of  new  outreach  initiatives  to 
involve  these  institutions  in  local 
community  development,  public 
housing,  and  revitalization  partnerships. 

B.  Allocation  and  Form  of  Award 

The  competition  in  this  NOFA  is  for 
$7,4  million  to  fund  the  third  year  of  the 
CCff’C  program  authorized  as  indicated 
above. 

HUD  has  decided  that  it  is  important 
to  ensure  the  institutionalization  of  the 
work  of  the  current  COPC  grantees  as  an 
integral  part  of  the  teaching,  service, 
and  research  missions  of  their  colleges 
and  imiversities  as  well  as  to  fund  new 
grantees.  Institutionalization  was  not  an 
emphasis  of  the  program  in  the  last  two 
fimding  rounds  and  current  COPC 
grantees  did  not  necessarily  focus  their 
programs  on  it.  HUD  has  decided  to  set 
aside  part  of  the  FY 1996  allocation  to 
promote  institutionalization  among 
current  grantees.  Therefore,  there  will 
be  two  separate  competitions  within 
this  year’s  funding.  To  institutionalize 
their  COPC  functions,  $1.1  million  will 
be  set-aside  for  a  competition  among  the 
grantees  awarded  two-year  grants  in  FY 
1994.  The  remaining  $6.3  million  will 
be  used  to  fund  new  COPC  grantees.  FY 
1994  grantees  are  only  eligible  for 
Institutionalization  Grants,  not  for  New 
Grants.  (FY  1995  COPC  grantees  are  not 
eligible  for  either  kind  of  grant.)  If  any 
funds  set-aside  for  Institutionalization 
Grants  are  not  awarded,  they  will  be 
used  instead  as  part  of  the  funding  for 
New  Grantees.  (Program  requirements 
for  Institutionalization  Grants  are  the 
same  as  for  New  Grants,  except  as  noted 
in  Section  V.  below.)  It  is  estimated  that 
approximately  15  COPC  awards  to  new 
grantees  can  be  made  with  the  $6.3 
million  available. 

This  year,  each  New  Grant  made 
under  the  COPC  program  will  be  for  a 
maximum  three-year  period  of 
performance.  The  grants  in  previous 
funding  rounds  were  for  two  years. 
However,  HUD  has  decided  that  a 
longer  grant  period  is  needed  to 
institutionalize  local  programs  and  has 
extended  the  grant  period  for  one  year. 
The  maximum  size  of  any  New  Grant 
will  be  $400,000,  while  the  minimum 
will  be  $250,000.  Applicants  must 
submit  an  application  within  this  range 
or  they  will  be  disqualified. 
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C.  Description  t>f  Competition 

The  Congress  has  mandated  that  the 
Department  carry  out  “a  5-year 
demonstration  to  determine  the 
feasibility  of  facilitating  partnerships 
between  institutions  of  higher  education 
and  communities  to  solve  urban 
problems  through  research,  outreach 
and  the  exchange  of  information.” 

The  COPC  Act  stipulates  that  grants 
are  to  go  to  public  and  private 
institutions  of  higher  education  to 
establish  and  operate  COPCs.  These 
COPCs  shall:  “(A)  Conduct  competent 
and  qualified  research  and  investigation 
on  theoretical  or  practical  problems  in 
large  and  small  cities;  and  (B)  Facilitate 
partnerships  and  outreach  activities 
between  institutions  of  higher 
education,  local  commimities,  and  local 
governments  to  address  urban 
problems.” 

Grants  under  the  COPC  program  must 
focus  on  the  following  specific 
problems:  “problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization, 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
community  organizing,  and  other  areas 
deemed  appropriate  by  the  Secretary.” 

Furthermore,  the  COPC  Act  states: 
“The  Secretary  shall  give  preference  to 
institutions  of  higher  education  that 
undertake  research  and  outreach 
activities  by  bringing  together 
knowledge  and  expertise  in  the  various 
social  science  and  technical  disciplines 
that  relate  to  urban  problems.” 

COPC  programs  must  combine 
research  with  outreach,  work  with 
communities  and  local  governments  and 
address  the  multi-dimensional  problems 
that  beset  urban  areas.  Single  purpose 
applications  are  not  eligible. 
Applications  must  be  multifaceted  and 
address  three  or  more  urban  problems, 
as  described  in  selection  factor  #1.  The 
scope  of  applications  for 
Institutionalization  Grants  is  covered 
elsewhere  below. 

To  be  most  effective  during  the  term 
of  the  demonstration,  the  funded 
research  must  have  a  clear  near-term 
potential  for  solving  specific,  significant 
urban  problems.  The  selected 
institutions  must  have  the  capacity  to 
apply  their  research  results  and  to  work 
with  communities  and  local 
institutions,  including  neighborhood 
groups,  in  applying  these  results  to 
specific  real-life  ui^an  problems. 

The  five  key  concepts  of  the  COPC 
program  are:  (1)  the  program  should 
provide  outreach,  technical  assistance, 
applied  research,  and  empowerment  to 
neighborhoods  and  neighborhood-based 
organizations  based  on  what  the 


residents  decide  is  needed,  not  based  on 
what  the  institution  thinks  is 
appropriate  for  that  neighborhood;  (2) 
community-based  organizations  should 
be  partners  with  the  institutions 
throughout  the  life  of  the  project,  from 
planning  to  implementation;  (3)  the 
applied  research  should  be  related  to 
the  outreach  activities  and  be  usable  in 
these  activities  within  the  grant  period 
or  shortly  after  it  ends,  rather  than 
research  without  practical  application; 
(4)  the  assistance  to  neighborhoods 
should  be  provided  primarily  by  the 
faculty,  students,  or  to  a  limited  extent, 
by  neighborhood  residents  or 
community-based  organizations  funded 
by  the  university;  and  (5)  the  program 
should  be  part  of  the  institution’s 
broader  effort  to  meet  its  urban  mission, 
and  be  supported  by  senior  officials, 
rather  than  just  the  work  of  a  few  faculty 
members.  Proposed  activities  should  not 
duplicate  those  of  other  entities  in  the 
community  and  should  be  appropriate 
for  an  institution  of  higher  education  to 
undertake  in  light  of  its  teaching, 
research,  and  seivice  missions. 

D.  Eligible  Applicants 

Applicants  for  this  competition  must 
be  public  or  private  nonprofit 
institutions  of  higher  education  granting 
two-  or  four-year  degrees  and  accredited 
by  a  national  or  regional  accrediting 
agency  recognized  by  the  U.S. 
Department  of  Education.  Applicants 
must  submit  proposals  that  address  the 
problems  of  urban  areas. 

Different  campuses  of  the  same 
university  system  are  eligible  to  apply, 
even  if  one  campus  has  already  received 
COPC  funding.  Such  campuses  are 
eligible  as  separate  applicants  only  if 
they  have  administrative  and  budgeting 
structures  independent  of  other 
campuses  in  the  system. 

In  previous  funding  rounds,  the 
Department  decided  that  community 
colleges  would  not  be  separately  eligible 
but  would  have  to  apply  as  part  of  a 
consortium  with  eligible  institutions. 
The  Department  now  believes  that  many 
community  colleges  not  only  can 
implement  the  kind  of  comprehensive 
projects  funded  under  COPC,  but  also 
have  a  growing  capacity  to  conduct 
applied  research.  For  these  reasons,  the 
riepartment  has  changed  its  earlier 
position  and  will  allow  community 
colleges  to  apply  on  their  own. 

However,  consortia  of  institutions  are 
still  eligible  to  apply.  The  selection 
criterion  on  consortia  has  been  deleted 
because  its  primary  purpose  was  to 
encourage  community  colleges  to  apply. 
That  selection  criterion  created  a 
specific  definition  of  a  consortium.  As 
long  as  the  consortium  is  composed  of 


eligible  applicants,  its  specific 
composition  is  now  left  to  the  applicant. 
If  the  application  is  submitted  on  behalf 
of  a  consortium  of  institutions,  one 
institution  must  be  designated  as  the 
legal  applicant.  Each  institution  may  be 
part  of  only  one  consortium  or  submit 
only  one  application.  Several 
institutions  were  disqualified  last  year 
because  they  were  part  of  more  than  one 
application.  HUD  will  hold  an 
institution  responsible  for  ensuring  that 
neither  it  nor  any  part  of  the  institution, 
including  specific  faculty,  participates 
in  more  than  one  application. 

Universities  awarded  Joint 
Community  Development  (JCD)  grants 
will  not  be  eligible  to  apply  for  New 
Grants,  nor  are  FY  1994  or  FY  1995 
COPC  grantees. 

E.  Program  Requirements 

Grantees  must  meet  the  following 
program  requirements: 

1.  Responsibilities.  In  accordance  with 
section  851(h)  of  the  HCD  Act  of  1992, 
each  COPC  shall: 

“(a)  Employ  the  research  and  outreach 
resources  of  its  sponsoring  institution  of 
higher  education  to  solve  specific  urban 
problems  identified  by  communities 
served  by  the  Center; 

(b)  Establish  outreach  activities  in 
areas  identified  in  the  grant  application 
as  the  communities  to  be  served; 

(c)  Establish  a  community  advisory 
committee  comprised  of  representatives 
of  local  institutions  and  residents  of  the 
communities  to  be  served  to  assist  in 
identifying  local  needs  and  advise  on 
the  development  and  implementation  of 
strategies  to  address  those  issues;  . 

(d)  (inordinate  outreach  activities  in 
communities  to  be  served  by  the  (Center; 

(e)  Facilitate  public  service  projects  in 
the  communities  served  by  the  (Center; 

(f)  Act  as  a  clearinghouse  for 
dissemination  of  information; 

(g)  Develop  instructional  programs, 
convene  conferences,  and  provide 
training  for  local  community  leaders, 
when  appropriate;  and 

(h)  Exchange  information  with  other 
C]enters.” 

The  clearinghouse  function  in  (f) 
above  refers  to  a  local  or  regional 
clearinghouse  for  dissemination  of 
information  and  is  separate  and  distinct 
from  the  functions  in  (h)  above,  which 
relate  to  the  provision  of  information  to 
the  National  Clearinghouse. 

2.  Match.  Grantees  must  meet  the 
following  match  requirements: 

(a)  Research  Activities.  50  percent  of 
the  total  project  costs  of  establishing 
and  operating  research  activities. 

(b)  Outreach  Activities.  25  percent  of 
the  total  project  costs  of  establishing 
and  operating  outreach  activities. 
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This  non-Federal  share  may  include 
cash  or  the  value  of  non-cash 
contributions,  equipment  and  other 
allowable  in-kind  contributions  as 
detailed  in  Attachment  E  of  OMB 
Circular  No.  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other 
Nonprofit  organizations. 

In  order  to  avoid  confusion  about  the 
calculation  of  the  match,  an  example  is 
provided. 

Assume  that  the  totdl  project  cost  for 
a  COPC  was  $500,000,  with  $125,000  for 
research  and  $375,000  for  outreach. 

Note  that  this  project  meets  the 
requirement  that  no  more  than  25 
percent  of  the  total  project  costs  be  for 
research.  The  total  amount  of  the 
required  match  would  be  $156,250.  The 
research  match  would  be  $62,500 
($125,000  X  50  percent)  and  the 
outreach  match  would  be  $93,750 
($375,000  X  25  percent).  The  Federal 
grant  requested  would  be  $343,750 
($500,000  minus  the  match  of 
$156,250).  In  calculating  the  match, 
administrative  costs  should  be  applied 
to  the  appropriate  attributable  outreach 
or  resear^  component. 

3.  Administrative.  The  grant  will  be 
governed  by  the  provision  of  OMB 
Circulars  A-110  (Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other 
Nonprofit  Organizations),  A-122  (Cost 
Principles  for  Nonprofit  Organizations), 
and  A-133  (Audits  of  Institutions  of 
Higher'Education  and  other  Nonprofit 
Institutions),  as  implemented  at  24  CFR 
part  45.  No  more  than  20%  of  the 
Federal  grant  funds  may  be  used  for 
planning  and  program  administrative 
costs.  Overhead  costs  directly  related  to 
carrying  out  activities  under  research 
and  outreach  need  not  be  considered 
planning  and  program  administrative 
costs,  since  those  costs  are  eligible 
under  that  section.  Moreover,  the  20% 
limitation  imposed  under  this  program 
applies  only  to  Federal  funds  received 
through  this  grant,  not  to  matching 
funds. 

F.  Eligible  Activities 

Eligible  activities  include: 

1.  Research  activities  which  have 
practical  application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods,  including 
evaluation  of  the  effectiveness  of  the 
outreach  activities.  Such  activities  may 
not  total  more  than  one-quarter  of  the 
total  project  costs  contained  in  any  grant 
made  under  this  NOFA  (including  the 
required  50  percent  match). 

2.  Outreach,  technical  assistance  and 
information  exchange  activities  which 
are  designed  to  address  specific 


problems  in  designated  communities 
and  neighborhoods.  Such  activities 
must  total  no  less  than  three-quarters  of 
the  total  project  costs  contained  in  any 
grant  made  under  this  NOFA  (including 
the  required  25  percent  match). 

Examples  of  outreach  activities 
include,  but  are  not  limited  to: 

(a)  Job  traming  and  other  training 
projects,  such  as  workshops,  seminars 
and  one-on-one  and  on-the-job  training; 

(b)  Design  of  community  strategies  to 
resolve  urban  problems  of  communities 
and  neighborhoods; 

(c)  Innovative  use  of  funds  to  provide 
direct  technical  expertise  and  assistance 
to  local  community  groups  and 
residents  to  assist  them  resolve  local 
problems  such  as  homelessness, 
housing  discrimination,  and 
impediments  to  fair  housing  choice; 

(d)  Assistance  in  business  start-up 
activities  for  low-and  moderate-income 
individuals  and  organizations, 
including  business  start-up  training  and 
technical  expertise  and  assistance, 
mentor  programs,  assistance  in 
developing  small  loan  funds,  business 
incubators,  etc; 

(e)  Work  with  local  public  housing 
authorities,  welfare-to-work  initiatives, 
and  physical  transformations  of  public 
or  assisted  housing; 

(f)  Assistance  to  commimities  to 
improve  consolidated  housing  and 
community  development  plans  and 
remove  impediments  to  design  and 
implementation  of  such  plans;  and 

(^  Assistance  to  commvmities  to 
improve  the  fair  housing  planning 
process. 

3.  Funds  for  faculty  development 
including  paying  for  course  time  or 
summer  support  to  enable  faculty 
members  to  work  on  the  COPC. 

4.  Funds  for  stipends  for  students 
(which  cannot  cover  tuition  and  fees) 
when  they  are  working  on  the  COPC. 

5.  Activities  to  carry  out  the 
‘'Responsibilities”  listed  under  Section 

I.E.I. 

G.  Ineligible  Activities 

Ineligible  activities  are: 

1.  Research  activities  which  have  no 
clear  and  immediate  practical 
application  for  solving  urban  problems 
or  do  not  address  specific  problems  in 
designated  communities  and 
neighborhoods. 

2.  Any  type  of  construction, 
rehabilitation,  or  other  physical 
development  costs. 

3.  Costs  used  for  routine  operations 
and  day-to-day  administration  of  regular 
programs  of  institutions  of  higher 
education,  local  governments  or 
neighborhood  groups. 


n.  Rating  Factors/Selection  Process  for 
New  Grantees 

A.  Rating  Factors 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  for  New 
Grants  received  in  response  to  this 
NOFA.  Selection  factors  for 
Institutionalization  Grants  are  described 
below  in  Section  V. 

The  Department  has  made  several 
changes  to  the  selection  criteria,  as 
described  below.  The  factors  and 
maximum  points  for  each  factor  are 
provided  below.  The  maximum  number 
of  points  is  100. 

^ting  of -the  “applicant”  or  the 
“applicant’s  organization  and  staff’, 
imless  otherwise  specified,  will  include 
any  sub-contractors,  consultants  and 
sub-recipients  which  are  firmly 
committed  to  the  project. 

(1)  (5  points)  The  demonstrated 
research  and  outreach  resources 
available  to  the  applicant  for  carrying 
out  the  purposes  of  the  COPC  Act.  In 
rating  this  factor,  HUD  vvill  consider  the 
extent  to  which  the  applicant’s 
organization  and  staff  have  recent, 
relevant  and  successful  experience  in: 

(a)  Undertaking  research  activities  in 
specific  communities  which  have  clear 
near-term  potential  for  practical 
application  to  significant  luban 
problems  associated  vyith  affordable 
housing,  fair  housing,  economic 
development,  neighborhood 
revitalization,  infirastructure,  health 
care,  job  training,  education,  crime 
prevention,  planning  and  community 
organizing,  and 

(b)  Undertaking  outreach  activities  in 
specific  communities  to  solve  or 
ameliorate  significant  urban  problems. 
Under  this  factor,  HUD  will  also 
evaluate  the  capability  of  the  applicant 
to  provide  leadership  in  solving 
community  problems  and  in  making 
national  contributions  to  solving  long¬ 
term  and  immediate  urban  problems.  In 
the  FY 1994  competition,  research  and 
outreach  resources  and  local  and 
national  prominence  were  three 
separate  selection  factors. 

(2)  (5  points)  The  demonstrated 
commitment  of  the  applicant  to 
supporting  research  and  outreach 
programs  by  providing  matching 
contributions  for  the  Federal  assistance 
received.  In  rating  this  factor,  HUD  will 
provide  an  increasing  number  of  points 
for  increasing  amounts  of  contributions 
beyond  the  statutory  50  percent  for 
research  and  25  percent  for  outreach. 
Maximum  points  will  be  awarded  for 
applications  that  secure  50  percent  more 
than  the  amount  of  match  required. 
Points  for  this  factor  have  been  reduced, 
with  the  additional  points  being  added 
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to  Factor  7  on  institutionalization.  The 
latter  factor  is  being  increased  because 
the  test  of  the  institution’s  commitment 
is  not  only  how  much  in-kind 
contribution  it  is  willing  to  make,  but 
also  the  many  other  ways  it  chooses  to 
institutionalize  community 
partnerships. 

(3)  (10  points)  The  extent  of  need  in 
the  communities  to  be  served  by  the 
applicant.  The  applicant  must 
demonstrate  that  it  is  serving  areas  with 
substantial  low-income  populations, 
low  standards  of  living,  and  large 
nvimbers  of  empty  or  abandoned 
dwellings.  HUD  will  consider  the  extent 
to  which  the  proposal  clearly  delineates 
a  need  or  needs  in  the  specific 
communities  or  neighborhoods,  that  can 
be  resolved  through  the  activities  of  a 
COPC.  The  applicant  must  demonstrate 
how  these  needs  were  determined  and 
how  the  COPG  will  help  resolve  these 
needs.  The  applicant  should 
demonstrate  a  strong  familiarity  (based 
on  sufficient  investigation)  with  the 
existing  and  planned  efforts  of 
government  agencies,  community-based 
organizations,  faith-based  institutions, 
for-profit  firms  and  any  other  entities  to 
address  such  needs  in  the  communities 
to  be  served,  and  should  demonstrate 
that  the  applicant  can  cost-effectively 
complement  any  such  efforts  to  attain 
measurable  impacts. 

(4)  (10  points)  The  demonstrated 
ability  of  the  applicant  to  disseminate 
results  of  research  and  successful 
strategies  developed  through  outreach 
activities  to  other  COPCs  and 
communities  served  through  this 
demonstration  program.  In  rating  this 
factor,  HUD  will  evaluate  the  past 
experience  of  the  applicant’s  staff  and 
the  scope  and  the  quality  of  the 
applicant’s  proposal  to  disseminate 
information  on  COPC  research  results 
and  strategies  to:  (a)  local  communities 
in  its  area  and  (b)  other  commimities 
and  COPCs  through  the  OUP 
Clearinghouse. 

(5)  (35  points)  The  projects  and 
activities  that  the  applicant  proposes  to 
carry  out  under  the  grant.  This  factor 
has  three  sub-factors:  (a)  effectiveness  of 
the  research  strategy  (10  points);  (b) 
effectiveness  of  the  outreach  strategy  (15 
points);  and  (c)  work  on  specific  HUD 
priority  activities  (10  points). 

(a)  In  rating  the  effectiveness  of  the 
research  strategy,  HUD  will  consider: 

(i)  The  extent  to  which  the  applicant’s 
proposal  outlines  a  clear  research 
agenda,  based  on  a  thorough  familiarity 
with  existing  research  on  the  subject, 
that  can  be  successfully  carried  out 
within  the  grant  period.  (The  applicant 
should  demonstrate  that  the  proposed 
research  builds  on  existing  research  in 


the  field  and  does  not  duplicate 
research  previously  completed,  or 
currently  underway,  by  others.);  and 

(ii)  The  extent  to  which  the  applicant 
demonstrates  how  the  research  to  be 
undertaken  will  fit  into  the  outreach 
strategy  and  activities.  Although  the 
proposed  outreach  activities  should  be 
supported  by  a  reasonably  strong 
existing  knowledge  base,  an  application 
is  strengthened  to  the  extent  that  the 
propos^  research  will  further  inform — 
and  be  strengthened  by  knowledge 
gained  through — ^the  outreach  activities. 

(b)  In  rating  the  effectiveness  of  the 
outreach  strategy  factor,  HUD  will 
consider  the  extent  to  which; 

(i)  The  application  identifies  a  clear 
outreach  agenda  related  to  locally- 
identified  needs  that  can  be  successfully 
carried  out  within  the  period  of  this 
grant; 

(ii)  The  outreach  agenda  includes 
design  or  strengthening  and 
implementation  of  a  community  strategy 
to  resolve  community  and  neighborhood 
problems.  Applicants  will  be  expected 
to  have  involved  the  community  in 
designing  the  strategy  and  to  identify  an 
agenda  that  they  have  already  worked 
with  the  community  to  design; 

(iii)  There  is  a  plan  for  involving  the 
university  in  the  execution  of  the 
outreach  strategy;  and 

(iv)  The  outreach  program  provides 
for  on-site  or  a  frequent  presence  in  the 
communities  and  neighborhoods  to  be 
assisted  through  outreach  activities. 

(c)  If  all  of  the  applicant’s  work  is  to 
be  in  an  Empowerment  Zone  or 
Enterprise  Community,  five  (5)  points 
will  awarded.  If  some  of  an 
applicant’s  work  is  related  to  public 
housing  transformation,  distressed 
assisting  housing,  or  Campus  of 
Learners/Neighlrarhood  Networks,  five 
(5)  points  will  be  awarded. 

(6)  (10  points)  The  extent  of 
neighborhood  and  neighborhood  based 
organization  participation  in  the 
planning  and  implementation  of  the 
COPC.  In  rating  this  factor,  HUD  will 
consider  whether: 

(a)  One  or  more  effective  community 
advisory  committees  comprised  of 
representatives  of  local  institutions  and 
a  balance  of  the  race,  ethnic,  disability 
status,  gender  and  income  of  residents 
of  the  communities  to  be  served  has 
been  or  will  be  formed  to  participate  in 
identifying  local  needs  to  be  addressed 
by  the  COPC  and  to  form  a  partnership 
with  the  COPC  to  develop  and 
implement  strategies  to  address  those 
needs.  Applicants  will  be  expected  to 
demonstrate  that  they  have  already 
formed  such  a  committee(s)  or  secured 
the  commitment  of  the  appropriate 
persons  to  serve  on  the  committee(s). 


rather  than  just  describing  generally  the 
types  of  persons  whose  involvement 
thCT  will  seek. 

(d)  There  is  a  plan  for  involving  the 
community  advisory  committee(s)  in  the 
execution  of  the  research  and  outreach 
agenda;  and 

(c)  The  outreach  agenda  includes 
training  projects  for  local  community 
leaders,  when  appropriate. 

(7)  (25  points)  The  extent  to  which  the 
proposed  COPC  will  result  in  the 
institutionalization  of  the  COPC 
function  and  activities  as  part  of  the 
urban  mission  of  the  institution.  In 
reviewing  this  factor,  HUD  will  consider 
the  extent  to  which  the  COPC  activities 
are  part  of,  and  will  enhance,  a  broader 
set  of  existing  or  planned  activities  and 
a  climate  that  rewards  faculty  and 
student  work  on  these  activities,  and  the 
extent  to  which  these  activities  are 
supported  at  the  highest  levels  of 
institutional  leadership.  This  factor  has 
been  substituted  for  the  factor  on  the 
interrelatedness  of  the  project’s 
components  because  HUD  believes  that 
only  through  institutionalization  of 
these  activities  will  institutions  be  able 
to  truly  meet  their  urban  mission.  The 
points  related  to  the  eliminated 
consortium  factor  have  been  merged 
into  this  factor,  to  underscore  its 
importance  to  HUD. 

B.  Selection  Process  for  New  Grantees 

Applications  for  funding  under  this 
NOFA  will  be  evaluated  competitively 
and  points  will  be  awarded  as  specified 
in  the  Rating  Factors  section  described 
above.  After  assigning  points  based 
upon  the  factors  all  applications  will  be 
listed  in  rank  order.  Applications  will 
then  be  funded  in  rank  order  until  all 
available  funds  have  been  expended. 
However,  in  order  to  be  funded,  an 
applicant  must  receive  a  minimum 
score  of  70.  HUD  reserves  the  right  to 
fund  all  or  portions  of  the  proposed 
activities  identified  in  each  application, 
based  upon  the  eligibility  of  the 
proposed  activities. 

If  two  or  more  applications  have  the 
same  number  of  points,  the  application 
with  the  most  points  for  rating  factor  (7) 
shall  be  select^.  If  there  is  still  a  tie. 
the  application  with  the  most  points  for 
rating  factor  (6)  shall  he  selected. 

If  the  amount  remaining  after  fimding 
as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  (bas^  upon  the 
proposed  activities)  if  it  is  feasible  to 
fund  part  of  the  application  and  offer  a 
smaller  grant  to  the  applicant.  If  HUD 
determines  that  given  the  proposed 
activities  a  smaller  grant  amount  would 
render  the  activities  infeasible,  or  if  the 
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applicant  turns  down  the  reduced  grant 
amount,  HUD  shall  make  the  same 
determination  for  the  next  highest 
ranking  application  until  all 
applications  with  scores  of  at  least  70 
points  or  available  funds  have  heen 
exhausted. 

C.  Geographic  Distribution 

HUD  reserves  the  right  to  make 
selections  out  of  rank  order  to  provide 
for  a  geographic  distribution  of  funded 
COPCs.  The  approach  HUD  will  use,  if 
it  decides  to  implement  this  option,  will 
be  based  on  combining  two  adjacent 
standard  HUD  regions  (e.g..  Southwest 
and  Southeast  Regions,  Great  Plains  and 
Midwest  Regions,  etc.)  If  the  rank  order 
does  not  yield  at  least  one  fundable 
COPC  within  each  combined  region, 
then  HUD  may  select  the  highest 
ranking  application  6x)m  such  a 
combination,  as  long  as  the  minimum 
score  of  70  is  achieved. 

It  is  HDD's  intent  to  fund  at  least  one 
eligible  applicant  (see  Section  I.D.)  that 
serves  the  colonias,  as  defined  by 
Section  916(d)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  as 
long  as  the  applicant  receives  a 
minimum  score  of  70. 

m.  Application  Process 

A.  Obtaining  Applications 

To  obtain  a  copy  of  the  application 
kit,  contact:  HUD  USER,  ATTN:  COPC, 
P.O.  Box  6091,  Rockville,  Maryland 
20850.  Requests  for  application  kits 
must  be  in  writing,  but  requests  may  be 
faxed  to:  301-251-5747  (tWs  is  not  a 
toll-fiee  number).  Requests  for 
application  kits  must  include  the  ^ 
applicant’s  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code)  and  must  refer  to 
“Dociunent  FR— 4056,”  HUD  strongly 
recommends  the  use  of  the  fax 
transmission  option  to  promote 
accuracy  and  expedite  HUD  response 
time.  The  application  kit  is  also 
available  on  the  Internet  from  the  Office 
of  University  Partnerships 
Clearinghouse.  The  Clearinghouse  can 
be  accessed  firom  the  World  Wide  Web 
at:  http://oup.aspensys.com:89;  or  fium 
a  Gopher  Server  at:  gopher:// 
oup.aspensys.com:77. 

B.  Application  Deadtine 

To  be  considered  for  funding,  the 
application  package  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development,  in 
care  of  the  Division  of  Budget, 

Contracts,  and  Program  Control,  Room 
8230, 451  Seventh  Street,  SW., 


Washington,  DC  20410  by  4:30  p.m. 
Eastern  Daylight  Savings  Time  on  July 
25, 1996.  The  application  deadline  is 
firm  as  to  date,  hour  and  place.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  thd 
deadline.  Applicants  should  take  this 
practice  into  accoimt  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Applicants 
hand-delivering  applications  are 
advised  that  considerable  delays  may 
occur  in  attempting  to  enter  the  building 
because  of  security  procedures. 

IV.  Checklist  of  Application  Submission 
Requirements 

A.  Application  Content 

The  application  kit  contains 
instructions  wdiich  must  be  followed  in 
submitting  an  application.  The 
following  is  a  checklist  of  the 
application  contents  that  will  be 
specified  in  the  Request  for  Grant 
Applications  (the  technical  term  for  the 
application  kit). 

(1)  Transmittal  letter  signed  by  the 
Chief  Executive  Officer  of  the 
institution; 

(2)  OMB  Standard  Forms  424 
(Application  for  Federal  Assistance), 
Form  424B  (Non-Construction 
Assurances)  and  Budget; 

(3)  One-  to  two-page  executive 
summary  of  the  proposed  COPC; 

(4)  Narrative  Project  Management 
Work  Plan; 

(5)  Narrative  statement  addressing 
each  of  the  rating  factors  in  Section  n  of 
this  NOFA; 

(6)  Certifications  and  Exhibits — 
Applications  must  also  include  the 
following: 

(a)  Drug-Free  Workplace  Certification. 

(b)  Form  SF-LLL,  Disclosure  of 
Lobbing  Activities,  if  applicable. 

(7)  Financial  management  and  audit 
information. 

V.  Program  and  Application 
Requirements  for  Institutionalization 
Grants 

(a)  General  Requirements.  All 
requirements  of  Parts  I,  IB  and  IV  of  this 
NOFA  apply  also  to  this  part  unless 
otherwise  herein  noted.  The  maximum 
size  of  any  Institutionalization  Grant 
will  be  $100,000,  and  grant  requests 
shall  not  exceed  this  amoimt.  The  term 
of  the  grant  will  be  for  one  year.  If  the 
grantee  proposes  entirely  new  activities, 
it  may  conduct  activities  under  both 
grants,  imtil  funds  firom  both  are  fully 
expended.  If  the  applicant  proposes 


continuation  of  current  activities,  it 
must  expend  all  the  funds  under  the 
current  grant  before  expending  any  new 
funds  under  an  Institutionalization 
Grant.  Current  grantees  may  request  a 
no-cost  extension  from  HUD  if 
necessary  to  finish  expending  all  their 
FY  1994  ^ant  funds. 

(b)  Eligible  Applicants.  Only 
institutions  awarded  COPC  grants  in  FY 
1994  are  eligible  for  Institutionalization 
Giants.  These  grantees  are  not  eligible 
for  New  Grants.  Institutionalization 
Grants  to  current  grantees  will  be  for  a 
one-year  period.  Universities  that 
received  Joint  Community  Development 
Grants  (JCD)  are  not  eligible  to  compete 
for  Institutionalization  Grants  because 
they  have  already  demonstrated, 
through  winning  a  JCD  Grant,  that  they 
have  institutionalized  COPC-type 
activities.  Current  COPC  grantees  that 
received  grants  as  consortia  must  apply 
again  as  consortia,  with  all  current 
member  institutions  participating  in  the 
proposed  Institutionalization  Grant,  and 
with  the  same  lead  applicant  as  in  their 
cun^nt  COPC. 

(c)  Eligible  Activities.  Instead  of 
proposing  a  range  of  activities  to  be 
undertaken,  applicants  should  propose 
activities  that  will  bring  their  COPC 
projects  to  a  successful  conclusion  or 
could  result  in  seeming  continuation 
funding  firom  other  soiuces. 

(d)  Rating  Factors/Selection  Process 

(i)  Rating  Factors.  The  selection 

factors  contained  in  Section  II.A.  have 
been  modified.  Applicants  will  be 
required  to  meet  three  selection  factors 
(which  are  simply  consolidations  of  the 
factors  used  for  new  grantees), 
summarized  as  “Past  Performance,” 
“Proposed  Activities,”  and  “Potential 
for  Institutionalization.”  Each  factor  and 
the  maximum  points  assigned  to  it  are 
described  below: 

((a))  (30  points)  The  demonstrated 
past  performance  of  the  applicant,  as 
measured  by:  the  research  and  outreach 
resources  made  available  to  the 
applicant  under  the  current  COPC  grant; 
the  ability  of  the  applicant  to  provide 
local  leadership  and  disseminate  results 
of  the  grant;  and  the  effectiveness  of  the 
activities  undertaken  in  the  grant. 

((b))  (30  points)  The  effectiveness  of 
the  proposed  research  and  outreach 
activities,  as  measured  by:  need  for  the 
activities;  involvement  of  the 
commimity  in  these  activities; 
demonstrated  commitment  of  the 
application  by  providing  a  matching 
contribution;  and  likelihood  that  these 
activities  can  be  successfully  carried  out 
within  the  grant  period. 

((c))  (40  points)  The  potential  of  the 
proposed  outreach  strategy  to  ensure 
institutionalization  of  the  COPC 
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functions  at  the  college  or  university,  as 
measured  by  the  extent  to  which  the 
proposed  COPC  functions  will  become 
an  integral  part  of  the  teaching,  research 
and  urban  service  mission  of  the 
institution  and  the  extent  to  which  the 
COPC  activities  are  supported  by  the 
highest  levels  of  institutional 
leadership.  In  reviewing  this  factor, 

HUD  will  consider  the  extent  to  which 
the  COPC  activities  are  part  of  and  will 
enhance  a  broader  set  of  existing  or 
planned  activities  and  will  foster  a 
culture  that  rewards  faculty  and  student 
work  on  these  activities. 

(ii)  Selection  Process.  An  applicant 
must  receive  a  score  of  at  least  70  points 
in  order  to  be  funded.  Applications  will 
be  rated  but  not  ranked.  There  is 
sufficient  funding  for  all  eligible 
applications.  Applications  requesting 
over  $100,000  will  be  ineligible. 

VI.  Corrections  to  Deficient 
Applif»tions 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD’s 
written  notification  to  cure  the  technical 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  may  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

VI.  Other  Matters 

Environmental  Review 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this 
document  relate  only  to  the  provision  of 
research,  training  and  technical 
assistance  which  do  not  result  in 
physical  change  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 


Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,' the  notice  solicits 
participation  in  an  efibrt  to  provide 
assistance  to  institutions  of  higher 
education  for  establishing  and  carrying 
out  research  and  outreach  activities 
addressing  the  problems  of  urbim  areas. 
The  COP(^  established  under  this 
notice  will  work  with  local 
communities  to  help  resolve  urban 
problems.  The  notice  does  not  impinge 
upon  the  relationships  between  the 
Federal  government  and  State  or  local 
governments. 

Impact  on  the  Family 


The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being.  The  assistance  to  be 
provided  by  the  funding  under  this 
NOFA  is  expected  to  help  local 
residents  to  become  self-sufficient  by 
improving  living  conditions  and 
standards.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
huffier  review  is  considered  necessary. 


Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  fai^inning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 


Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  codifi^  as  24  CFR 
part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  part  4 
from  providing  advance  information  to 
any  person  (offier  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel,  or 
Headquarters  coimsel  for  the  program  to 
which  the  questien  pertains. 

Protection  of  Human  Subjects 

45  CFR  part  46,  Subtitle  A  on  the 
protection  of  human  subjects  does  not 
apply  to  the  COPC  program  because  the 
research  activities  to  be  conducted 
imder  the  program  are  only  incidentally 
regulated  by  the  Department  solely  as 
part  of  its  broader  responsibility  to 
regulate  certain  types  of  activities 
whether  research  or  non-research  in 
nature. 

Authority:  42  U.S.C  5307  note. 

Dated:  May  8, 1996. 

Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

[FR  Doc.  96-12274  Filed  5-15-96;  8:45  am) 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  Hst  has  no 
legal  significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
blson- 

State  and  area 
classifications;  published 
4-16-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  ar>d 
management: 

Gulf  of  Alaska  groundfish; 
published  5-16-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 

National  oil  and  fuizardous 
substances  contingency 
plan- 

National  priorities  list 
update;  published  5-16- 
96 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Leasehold  interests  in  real 
property;  published  5-16- 
% 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Halofuginone  hydrobromide 
and  bambermycins; 
published  5-16-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Listir>g  program  restart  and 
listing  priority  guidarwe; 
published  5-16-96 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
Disclosure  to  participants; 
published  5-16-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Mooney  Aircraft  Corp.; 
published  4-22-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
S^ice 

Cranberries  grown  in 
Massachusetts  et  al.; 
comments  due  by  5-22-96; 
published  4-22-96 
Limes  and  avocados  grown  in 
Florida;  comments  due  by 
5-22-96;  published  4-22-96 
Milk  marketing  orders: 
Southwest  Plains;  comments 
due  by  5-22-96;  published 
4-22-96 

Potatoes  (Irish)  grown  irv- 
Washington;  comments  due 
by  5-22-96;  published  4- 
22-96 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
sale  and  disposal: 

Timber  sale  and 
substitution;  convnents 
due  by  5-20-96;  published 
4-3-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Sodium  citrate  buffered  with 
citric  acid;  use  in  certain 
cured  arxJ  uncured  whole 
meat  products;  comments 
due  by  5-24-96;  published 
4-24-96 

AGRICULTURE 
DEPARTMENT 
Norxjiscrimination  in  USOA 
conducted  programs  and 
activities;  comments  due  by 
5-23-96;  published  4-23-96 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Regulations  simplification; 
comments  due  by  5-24- 
96;  published  3-25-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Gulf  of  Alaska  groundfish; 
comments  due  by  5-24- 
96;  published  4-24-96 
Pacific  Coast  groundfish; 
comments  due  by  5-24- 
96;  published  5-^96 


Western  Pacific  crustacean; 
comments  due  by  5-23- 
96;  published  4-8-96 
Tuna,  Atlantic  bluefin  fisheries; 
comments  due  by  5-22-96; 
published  4-25-96 
Whaling  provisions;  Federal 
regulatory  review,  comments 
due  by  ^24-96;  published 
4-9-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
pl^;  approval  arxl 
promulgatkxr;  various 
States: 

California;  comments  due  by 
5-22-96;  published  4-22- 
96 

Hazardous  waste: 

Identification  arxl  listing- 
Exdusion;  comments  due 
by  5-20-96;  published 
4-3-96 

Pesticides;  tolerarx^es  in  food, 
animal  feeds,  arvj  raw 
agricultural  commodities: 
Hexakis  (2-methyl-2- 
phenylpropyl)distannoxane; 
comments  due  by  5-20- 
96;  published  3-20-96 
Toxic  substances: 

Signifx^ant  new  uses- 
CydohexyldiamirK)  ethyl 
esters  (substituted); 
comments  due  by  5-20- 
96;  published  4-19-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 

North  American  numbering 
plan;  carrier  identification 
codes  expansion — 
Transition  period 
extension;  comments 
due  by  5-21-96; 
published  5-7-96 
Radio  arxf  television 
broadcasting: 

Telecommunications  Act  of 
1996;  implementation- 
Broadcast  facilities; 
license  term  extension 
to  8  years;  comments 
due  by  5-20-96; 
published  4-23-96 
Radio  services,  special: 
Maritime  services- 
Passenger  ships,  large 
cargo  and  small;  radio 
installation  inspection; 
comments  due  by  5-24- 
96;  published  5-9-96 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
5-21-96;  published  4-4-96 
Iowa  et  al.;  comments  due 
by  5-21-96;  published  4-8- 
96 


Kansas;  comments  due  by 
5-21-96;  published  4-3-96 
Mississippi  et  al.;  comments 
due  by  5-23-96;  published 

4- 8-96 

Wyoming;  comments  due  by 

5- 23-96;  published  4-8-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurance  program: 

Write-your-own  program; 
assistarx^e  to  private 
sector  property  usurers; 
comments  due  by  5-20- 
96;  published  4-3-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 

Labeling  policy  (OTC); 
interchangeable  words  in 
nx>rx)graph  requirement; 
comments  due  by  5-20- 
96;  published  3-^96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 

Natural  vegetation  in  rrxxst 
soil  areas,  artificial 
alteration  or  manipulation 
to  attract  waterfowl; 
prohibition;  comments  due 
by  5-20-96;  published  3- 
22-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arxl 
abarxJoned  mine  larxl 
reclamation  plan 
submissions: 

North  Dakota;  comments 
due  by  5-24-96;  published 
4-24-96 

West  Virginia;  comments 
due  by  5-2^96;  published 
4-23-96 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Alierrs: 

Labor  certification  process 
for  permanent 
em^yment,  and 
researchers  employed  by 
colleges  and  universities; 
comments  due  by  5-22- 
96;  published  4-22-96 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Education  arxl  training: 
Training  arxl  retraining  of 
miners;  policy  review, 
comments  due  by  5-24- 
%;  published  3-20-96 
NATIONAL  CREDfT  UNION 
ADMINISTRATION 
Credit  unions: 


M 


VI 
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Management  official 
interlocks;  corTwnents  due 
by  5-24-96;  published  3- 
25-96 

NUCLEAR  REGULATORY 
COMMISSION 
Nuclear  power  reactors, 
standard  design 
certificatiorts;  and  combined 
licenses;  early  site  permits: 
Boiling  water  reactors- 
U.S.  advanced  boiling 
water  reactor  and 
system  80+  starxlard 
designs;  certifk^ation 
approval;  comments 
due  by  5-24-96; 
published  4-24-96 
POSTAL  SERVICE 
Domestic  Mail  Manual: 

Mail  with  insufficient  postage 
deposited  for  delivery; 
treatment;  comments  due 
by  5-20-96;  published  4-5- 
96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Accounting  policies  for 
derivative  financial  arxi 
derivative  commodity 
instruments;  finarx^ial 
statement  footnote 
disdosives  requirements; 
comments  due  by  5-20- 
96;  published  4-16-96 
Derivative  finaixiai,  other 
financial,  and  derivative 
commodity  instruments; 
safe  harbor  for  disclosure 
of  information  about 
inherent  market  risk; 
comments  due  by  5^20- 
96;  published  4-16-96 


OFRCE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Tariff-rate  quota  amount 

determinations: 

Leaf  tobacco;  comments 
due  by  5-^96;  published 

2- 20-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Arx^horage  regulations: 

New  York;  comments  due 
by  5-20-96;  published  3- 
20-96 

Ports  and  waterways  safety: 

Lake  Erie;  safety  zone; 
comments  due  by  5-20- 
96;  published  4-18-96 
Regatt£ks  and  marine  parades: ' 

Augusta  Southern  National 
Drag  Boat  Races; 
comments  due  by  5-20- 
96;  published  4-18-96 

Beaufort  Water  Festival; 
comments  due  by  5-20- 
96;  published  4-19-96 

Fort  Myers  Beach  Offshore 
Grarvf  Prix;  comments 
due  by  5-20-96;  published 

3- 20-96 

Idle  Hour  South  Channel 
Challenge;  comments  due 
by  5-20-96;  published  4- 
19-96 

Provincetown  Harbor  Swim 
for  Life;  comments  due  by 
5-20-96;  published  3-20- 
96 

Swim  the  Bay;  comments 
due  by  5-20-96;  published 
3-20-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospace  Technologies  of 
Australia;  comments  due 
by  5-24-96;  published  3- 
14-96 

AlliedSignal  Inc.;  comments 
due  by  5-21-%;  published 
3-22-96 

Fokker;  comments  due  by 
5-20-96;  published  4-10- 
96 

General  Electric  Co.; 
comments  due  by  5-24- 
96;  published  3-25-96 
Jetstream;  comments  due 
by  5-24-96;  published  3- 
22-96 

Jetstream  Aircraft  Ltd.; 
comments  due  by  5-24- 
96;  published  3-25-96 
McDoiinell  Douglas; 
comments  due  by  5-21- 
96;  published  3-28-96 
Airworthiness  standards: 
Special  conditions- 
Embraer  (Brazil)  Aircraft 
C^.  riKXjd  EMB-145 
airplane;  comments  due 
by  5-20-96;  published 

4-3-96 

Class  E  airspace;  comments 
due  by  5-20-96;  published 
4-8-96 

Restricted  areas;  comments 
due  by  5-20-96;  published 
4-22-96 

TRANSPORTATION 
DEPARTMENT 
Natiortal  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starKjards: 


Windshield  defrosting  and 
defogging  systems; 

Federal  regulatory  review; 
comments  due  by  5-23- 
96;  published  4-8-96 

Windshield  wiping  arx) 
washing  systems;  Federal 
regulatory  review; 
comments  due  by  5-23- 
96;  published  4-8-96 

TRANSPORTATION 

DEPARTMENT 

Surface  Transportation 

Board 

Rate  procedures: 

Rail  rate  reasonableness 
arxl  exemption/revocation 
proceedings;  expedited 
procedures;  comments 
due  by  5-20-96;  published 

5-1-96 

UNITED  STATES 

INFORMATION  AGENCY 

Exchange  visitor  program: 

Program  extension 
procedures,  research 
programs  design  arxl 
conduct,  etc.;  comments 
due  by  5-23-96;  published 
4-8-96 
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Note:  No  public  bills  which 
have  become  law  were 
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Federal  Register  for  inclusion 
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